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CHAP.     XV. 
BURGLARY. 


Definition. 

A  breaking  and  entering  the  Manfion-Houfe  of  another 
in  the  Night,  with  Intent  to  commit  fome  Felcny 
within  the  fame.  *  -  -  §  I. 

1.  What  a  breaking.  -  -  -  §  2. 
There  mud   be  a  Breach  procured  by  the  A3  of  the 

Felons,  ib.  Not  fufficient  if  Door  left  op-n  and 
Thieves  enter.  Aliter  of  Chimnies.  But  fufficient 
if  Door  procured  to  be  opened  by  Fraud,  ib.  Even 
through  the  Medium  of  legal  Procefs.  ib.  Or  by 
nny  falfe  Suggeftion  or  Pretence;  ib.  Or  by  Con- 
fpiracy  with  thofe  within,  ib.  Or  Threat  of  Force 
to  them.  ib. 

But  if  the  Owner  from  Fear  throw  Money  to  the 
Thieves  without,  no  Burglary,  but  Larceny  or  Rob- 
bery, ib. 

What  a  fufficient  Breach  of  the  Houfe  in  Fac~h         §  3* 

Taking  out  Pane  of  Window,  drawing  Latch,  turning 
the  Key  of  Door  locked  on  the  InGde,  &c.  ib. 

PuQiing  open  Trap  Door  over  a  Gateway  which  was 
kept  clofed  by  its  own  Weight,  ib.  AHter  where 
Glafs  of  Window  broken  but  not  the  Shutter,  ib. 

Or  where  Wall  of  Curtilage  broken  or  overleapt.    ib. 

But  breaking  a  Door  in  the  Infide  fufEcient.  §  4. 

Though  by  one  who  lived  in  the  Houfe.    ib. 

Qja.  of  a  Gueft  at  an  Inn  breaking  his  own  Chamber  ? 
ib. 

Breaking  Fixtures  within,  though  annexed  to  the  Free- 
hold, not  iufficient.  -  £5. 

Entry  by  Day  or  Night,  and  afterwards  breaking  out  in 
the  Night,  declared  Burglary  by  Stat.  12  Ann.  c.  7. 

J<5- 

2.  What  an  Entry.  -  .  §  7. 

li  If 
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rglary. 

If  any  Part  of  the  Body  be  within  the  Houfe,  §  7. 

Or  any  Inftrument  holden  in  the  Hand  and  inferted  for 
the  Purpofe  of  committing  a  Felony,  ib.  Qu,  as  to 
a  Gun  difcharged  at  fome  Diftance  into  the  Houfe  ? 

Entry  need  not  be  at  fame  Time  as  breaking,    ib. 

3.  What  a  Manfion  or  Diuelling-houfe.  -  §8. 
i.  What  Buildings  are  included  in  this  Term.  §9. 

Every  Houfe,  Chamber,  Room,  &c.  for  dwelling, 
however  fituated.  ib.  But  not  a  Booth  or  Tent.  ib. 

All  Outhoufes  Parcel  of  the  MefTuage,.  or  within  the 
Curtilage  and  occupied  with  it,  though  not  under 
the  fame  Roof.  -  §  10. 

Aliter,  if  there  be  a  diftinft  Occupation,  though  un- 
der the  fame  Roof,  or  within  the  fame  common 
Fence,   ib. 
n.  What  Inhabitancy  is  required.  $  1 1. 

Need  not  be  continued  if  ufual,  or  at  certain  Times 
of  the  Year.  ib.  But  there  muft  be  animus  re- 
vertendi.  ib. 

A  mere  cafual  Inhabitancy  not  fufficient.   ib. 

What  a  beginning  to  inhabit.  §  12. 

Not  the  putting  the  Houfe  into  aWorkman's  Hands  to 
repair,  ib.  Nor  putting  in  all  the  Tenant's  Furni- 
ture, if  he  never  flept  there,  ib.  Nor  even  a 
fleeping  there  by  Strangers  or  Workmen,  for  a 
particular  Purpofe,  being  none  of  the  Owner's 
Family,  ib.  Nor  even  by  a  Servant  for  three 
Weeks  before,  he  being  placed  there  merely  as  a 
Guard  at  Night,  not  living  there  in  the  Day-time, 
nor  the  Owner  ever  intending  to  inhabit  it.  ib. 
Aliter,  where  an  Executor  fent  his  Servants  into 
the  Houfe  to  inhabit  generally,  though  he  never 
flept  there,  ib.. 

4.  To  whom  the  ManftonJJjall  be  f aid  to  belong.       -      §  13. 

General  Rule.    ib. 

\.  What  an  inhabiting  fuo  jure.  -  §14- 

By  Servants,  or  Officers,  for  their  Employers,   ib. 
By  Guefts  for  their  Hofts.  §  15. 

Qu.  the  Cafe  of  a  Gueft  opening  his  own  Chamber 
Door  ?  it. 

By 


Burglary. 

By  Wife  or  Family  for  Hufband,  &c.         -        §  16. 

ii.  What  Severance  of  Occupation  in  the  fame  Houfe  will 

make  fo  many  feveral  Manfions  in  Law.          §  17. 

By  Partners  ;  though  Rent  and  Taxes  paid  out  of 
joint  Stock,  ib.  Difference  between  temporary 
Partitions  between  two  Strangers,  and  between  a 
Stranger  and  the  Owner,  where  cne  departs,  ib. 

Chambers  in  Inns  of  Court  feveral  Manfions,  though 
Owner  inhabits  in  the  fame  Staircafe.  ib. 

Inmates  entering  by  fame  common  Door  with  Owner 
have  no  feparate  Manfion.  .  $  18. 

Aliter,  if  Owner  do  not  dwell  there,  or  have  a  fepa- 
rate Entrance,  ib.  In  which  c<jfe  another  Apart- 
ment of  the  Inmate,  though  at  a  Diftance  fr  m  his 
Chamber  where  he  flept,  is  Part  of  his  Manfion.  ib. 

If  Owner  inhabit  and  enter  by  the  fame  common 
Door,  he  cannot  commit  Burglary  in  the  Lodger's 
Apartments,  ib.  But  mere  Occupation  of  the 
Owner,  without  inhabiting  Part  of  Houfe,  makes 
no  Difference  as  to  Inmates.  -  §  19. 

If  Part  of  a  Houfe  be  fevered  by  Leafe,  and  a  diftincfc 
Entrance,  and  LeflVe  do  not  inhabit  it,  no  Burg- 
lary can  be  committed  therein.  -  §  20. 

Aliter,  if  there  be  the  fame  common  Entrance  with 
the  Owner  to  Part  of  what  is  fo  let.  ib. 

5.  What  a  breaking,  &c.  in  the  Night.  -  $  21. 
Not    in    the   Twilight,     ib.       Aliter    by    Moonlight. 

Breaking  one  Night  and  Entry  another,  fufficient.  ib. 

6.  As  to  the  Intent.  -  -  -  §22. 
The  breaking,  Sec.    mud   be  with   Intent  to  commit 

fome  Felony  within  the  Houfe.  ib.  Aliter,  where 
it  was  to  get  Money  before  taken  by  Breach  of 
Truft.  ib.  Or  to  recover  Goods  for  the  fuppofed 
Owner,  ib. 

Qu.  if  Intent  laid  to  refcue  fmupgled  Goods  made 
Felony  by  Statute  ?  Semble  fufficient,  as  to  commit 
Rape,  ib* 

Trial 


I  i 


Burglary:. 

Indiftment,  Appeal,  Evidence,  and  Vcrdlcl.    §  24. 

Form  of  Indictment,  ib.  It  muft  be  charged  burglari- 
ou/Iy  breaking  and  entering,  ib.  In  a  Dwelling-houfe. 
ib.  To  whom  belonging,  ib.  In  the  Night  i  the 
Hour  to  be  laid.  ib. 

Intent.  -  ...  .  §  25. 

If  ftealing  alleged,  and  Intent  to  (leal  only  proved,  not 
fufficient.  ib.  Aliter,  if  Intent  only  alleged,  and 
Fact  proved,  ib.  If  Intent  were  only  to  commit 
Trefpafs,  not  fufficient.  ib.  Nor  if  Intent  to  commit 
one  Felony  laid,  and  Proof  of  another,  ib. 

But  fufficient  always  to  allege  the  Felony  actually  com- 
mitted, ib. 

The  fame  Fact  may  be  laid  with  different  Intents.  §  26. 

Other  Offences  compounded  with  Burglary  laid  in  the 

fame  Indictment.  §  27. 

VerdiEl  and  Judgment.  -  -  -  §28. 

How  to  be  entered  where  Acquittal  of  Part  of  the 
Charge,  ib. 

Auterfoits  acquit,  where  pleadable  to  a  fecond  Indict- 
ment for  fame  Burglary,  with  a  different  Intent.  §  29. 
Clergy  and  Punijhment.  -  -  -  §  30. 

Reward.     Certificate,     ib. 

Having  Implements  for  Houfebreaking  in  Pofieffion.  ib. 


Burglary. 

;.          pURGLARY,  which  is  derived  from  the  German  burg, 
an(j  iarou  or  latro.  a  thief,  is  a  felony  at  com- 

*  * 


3  lnih  63- 

i  Halt,  549, £c.  mon  law,  and  is  generally  defined  to  be, — A  breaking  and 
SUf^  7< :)'  h  -JP  entering  the  manfion-hou-fe  of  another,  in  the  night,  with 
intent  to  commit  fome  felony  within  the  fame,  whether  fuch 
f'  intent  be  executed  or  not.  The  learning  upon  this  fubject 
.  Abr.  539.  wju  beft  be  exhibited  under  the  feveral  parts  of  this  defini- 

iut.  Uld.j:.     . 

tion. 

1 .  What  is  a  breaking. 

2.  An  entering. 

.3.  A  tnanfion-hotife. 

4.  Of  ivhcni. 

5.  In  the  night. 

6.  Ai  to  tlx  intent. 

i.  There 


Burglary.  485* 

i.  There  mud  be  a  breach  of  the  houfe  made  or  procured  Ch.  xv.  §». 
by  the  aft  of  the  felons ;  and  this  either  by  conftrudiou  of 


law,  or  by  a£tual  force.  §  2. 

But  though  generally  fpeaking  every  entry  by  a  trefpaffer  \™ile\sl' 'c"' 
be  a  breaking  in  law,  yet  that  is  not  fufficient  in  this  cafe  ;  Kel.e;.  ;c.  ^ 
for  the  words  of  the  indidtment  are,  felonioufly  and  burgla-  j.  "a*jmCs'-3i' 
rioufly  broke,  &c.     Therefore  if  the  door  or  window  be  left  iBac.  *br.  ^9. 
open,  and  the  thief  enter  and  take  away  the   goods  in  the  Da^'h''™,"^* 
night,  that  will   not  conftitute  a  burglary.     Though  it  is  Cri>mpt.jiut.3». 
otherwife  if  a  thief  enter  by  a  chimney,  becaufe  it  is  as  much 
inclofed  as  the  nature  of  the  thing  will  admit  of.      To 
amount  to  a  breaking  within  this  branch  of  the  definition,  the 
entrance  muft  be  obtained  either  by  fraud,  confpiracy,  threat^ 
or  force  j  thefe  will  be  illuftrated  by  different  examples. 

Thieves  having  an  intent  to  rob  raifcd  the  hue  and  cry,  By  fraud. 
and  brought  the  conftable,  to  whom  the  owner  opened  the  (  ,  j^'aie  c-z.' 
door  ;  and  when  they  came  in  they  bound  the  conftable  and  3 lnft-  64- 
robbed    the  owner;   held   burglary.      So    if  admiilion  be  43iaCCom.i26.. 
gained  under  pretence  of  buGnefs:  or  if  one  take  lodgings  ^fiv44'  8*' 

2  MS.Sum.  300, 

with  a  like  felonious  intent,  and   afterwards  rob  the  land-  i>4-   Lemott's 
lord :  for  the  entrance  was  gained  by  fraud ;  and  the  law  g^ton^s  c?f* 
will  not  endure  to  have  its  juftice  defrauded  by  fuchevaQons.  °-  B.Mayi?3*- 
By  the  fame  reafoning,  getting  poffdTion  of  a  dwelling-houfe  Caiiy  a^  Cot ' 
by  a  judgment  againft  the  cafual  ejector,  obtained  by  falfe  ter'scafe,Kei  63. 
affidavits  without  any  colour  of  title,  and   then  rifling  the  Kel.  43. 
houfe,  was  ruled  to  be  within  the  ftatute  againft  breaking  Foit- Clt- Larccny- 
the  houfe  arid  ftealing  goods  therein. 

At  the  Old  Bailey  fefiions  before  Eafter  term  1704,  Ann  Ann  Hawkins's ' 
Hawkins  was  indicted  of  burglary  :  and    upon  e\idencc  it  JO^MS.  SuVn! 
appeared  that  flic  was  acquainted  with  the  houfe,  and  knew 
that  the  family  were  in  the  country.     That  meeting  with  the 
boy  who  kept  the  key,  fhe  defired  him  to  go  with  her  to  the 
houfe,  and  to  induce  him  promifed  him  a  pot  of  ale.     The 
boy  accordingly  went  with  her,  opened  the  door,  and  let  her 
in.   She  then  fent  the  boy  for  the  pot  of  ale,  robbed  the  houfe, 
and  went  off.     This  being  in  the  night-time,  Holt  C.  J., 
Tracy,  and  Bury  adjudged  it  to  be  clearly  burglary  in  the 
woman ;  for  (he  prevailed  with  the  boy  by  fraud  to  open  the 
door  with  intent  that  (he  might  rob  the  houfe:  and  Lord  Ant^Kei^i.* 
Holt  relied  upon  Le  Mott's  cafe. 

I i  3  How 


By  nnffiray. 
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486  Burglary. 

Ch.  XV.  §».         How  far  it  might  be  confidcrcd  as  a  breaking,  if  a  fervant 

Breaking.        a£ling  in  confidence  and  with  the  aflcnt  of  his  matter  let  robbers 

ton."     f    i°  by  agreement  with  them  to  fte.il,  but  in  truth  with  a  view 

tit.  Larceny,  &c    to  their  apprchenfion,  was  the  fubject  of  much  debate  and 

doubt  in  Eggington's  cafe;  which  is  elfewhere  fet  forth. 

In  tne  next  place,  if  A.  the  fervant  of  B.  confpire  with  C. 
to  let  him  in  to  rob  B.,  and  accordingly  A.  in  the  night-time 
opens  the  door  or-  window  and  lets  him  in  ;  this  is  burglary 
in  C.  ;  but  according  to  Dalton,  ch.  99.  only  larceny  in  A.  : 
Yet  by  f-ord  Hale,  itfeems  to  be  burglary  in  both;  for  if  it 
.  8i,i.acc.  be  burglary  in  C.,  it  muft  needs  be  fo  in  A.,  becaufe  he  is 
Hawk.  ch.  38.  prefent  and  aiding  C.  to  commit  the  offence  :  and  Hawkins, 
who  is  of  the  fame  opinion,  compares  it  to  the  cafe  where 
divers  come  to  commit  burglary,  and  fome  ftand  to  watch  in 
1^16,479.534,  adjacent  places,  and  others  enter  and  rob:  for  in  all  fuch 
^'  cafes  the  a£l  of  one  is  in  judgment  of  law  the  a£t  of  all. 

n&VSmTifz!       Jo{hua  Cornwall  was  indided  with  another  perfon  for 

joSt.Tr.453.n.  burglary  ;  and  it  appeared  that  he  was  a  fervant  in  the  houfe  ; 

1-SZ7-  and  in  the  night-time  opened  the  ftreet  door  and  let  in  the 

other  prifoner,  who  robbed  the  houfe  :  after  which  Cornwall 

opened  the  door  and  let  the  other  out,   but  did  not  go  out 

with  him.     It  was  doubted   at  the  trial  whether  this  were 

burglary  in  the  fervant,  he  not  going  out  with  the  other. 

But  afterwards  at  a  meeting  of  all  the  judges  at  Serjeants'- 

Inn,  they  were  unanimoufly  of  opinion  that  it  was  burglary 

in  both:  and  accordingly  Cornwall  was  executed. 

Byttrtan.  There  may  alfo  be  a  breaking  in  law,  where,  in  confe- 

aMS.Sum.  298.  quence  of  violence  commenced  or  threatened  in  order  to 

I  ndl",  55  }• 

obtain  entrance,  the  owner,  either  from  apprehenfion  of  the 
f°rce>  or  w^h  a  view  more  effectually  to  repel  it,  opens  the 
door,  through  which  the  robbers  enter, 

But  if  the  owner  only  throw  his  money  out  of  the  houfe 
to  the  tllieves  who  afauhed  it,  this  would  not  be  burglary; 
though  if  the  money  were  taken  up  in  the  owner's  prefence, 
**  WOU^  ^e  robbery.  In  all  other  cafes  where  no  fraud  or 
confpiracy  is  made  ufe  of,  or  violence  commenced  or 
threatened,  in  order  to  obtain  an  entrance,  there  muft  be  an 
adlual  breach  of  fome  part  or  other  of  the  houfe  ;  though  it 
need  not  be  accompanied  with  any  violence  as  to  the  manner 
of  executing  it 


Crompt  32. 
(.  4.a*port°.  f. 
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f  3.    (Contra 

f.  3.)  S4T.*«. 
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As 


Burglary. 

As  to  what  fhall  be  confidered  as  a  fufficient  breach  of  the    c*1  xv.  § 
houfe  in  point  of  fact. 

The  breaking  a  window,  taking  a  pane  of  glafs  out  by 
Drawing  or  bending  the  nails  or  other  faftening,  the  drawing 


a  latch  where  the  door  is  not  otherwjfe  fattened,  picking  a  MS.  Sum  80. 
open  a  lock  with  a  falfe  key,  putting  back  the  lock  of  a  door   j"*^'  f,5*' 
or  faftening  of  a  window  with  an   inilrument,  turning  the  481*:  Com  21$. 
key  where  the  door  is  locked  on  the  infide,  or  unloofing  any  chu** .*°'j-  ^ 
other  faftening  which  the  owner  has  provided;  are  all  in-  Crompc.joft. 
ftances  of  a  breaking. 

On  an  indictment  for  burglary  in  the  dwelling-hotife  of  Wm.  Brown'* 
George  Aldridge,  it  appeared  that  the  place  which  the  pri-  $p.  Ail:  1-^9. 
foner  entered  was  a  mill  under  the  fame  roof  and  within  the  cor.  Buii«  J. 
fame  curtilage  as  the  dwelh'ng-houfe.  Through  the  mill 
was  an  open  entrance  or  gateway  capable  of  admitting  wag- 
gons, and  intended  for  the  purpofe  of  loading  rhem  more 
eafily  with  flour,  through  a  large  aperture  or  hatch  over  the 
gateway  communicating  with  the  floor  above.  This  aperture 
was  clofed  by  folding  doors  with  hinges  which  fell  over  it, 
and  remained  clofed  by  their  own  weight,  bur  without  any 
interior  faftening  ;  fo  that  thofe  without  under  the  gateway 
could  pufh  them  open  at  their  pleahire  by  a  moderate  exer- 
tion of  ftrcngth.  In  this  manner  the  priloner  was  proved  to 
have  entered  the  mill  in  the  night,  with  the  evident  intention 
of  fteaiing  the  flour.  And  Buller  J.  held  this  a  fulEcient 
breaking  to  conftitute  the  offence;  and  the  prifoner  was 
accordingly  convicted. 

Where   a   glafs   window  was  broken,   and   the  window  Roberts »'!»« 
optned  with  the  hand,  but  the  (butters  in  the  infide  were  ^ lumber^  cafe, 

O.  B.  bctoieHii. 

not  broken ;    this   was  ruled    burglary    by  Ward  Ch.   B.,  T.  170; 
Powis,  and  Tracy  Js.   and  the  Recorder.    But  they  thought  T:ac-v'  *3' 
this  the  extremity  of  the  law :  and  on  a  fubfequent  confer- 
ence, Halt  C.  J.  and  Powell  J.  doubting,  and  inclining  to 
another  opinion,  no  judgment  was  given. 

Lord  Hile  fays,  that  by  the  22  AiT.  95.,  which  defines  t  Hale,  <;co. 
burglary  to  be  a  breaking  of  houfes,  churches,  walls,  courts, 
or  gates,  in  time  of  peace ;  it  feems  trut  if  a  man  have  a  wall 
about  his  houfe  for  its  fifcguard,  and  a  thief  in  the  night 
break  the  wall  or  the  g^tes  thereof,  and  finding  the  door  of 
the  houfe  open  enter  the  houfe;  this  is  burglary;  but 
otherwife  if  he  had  come  over  the  wall  of  die  court  and 

I  i  4  found 


Ch.  XV. 

~Break.ng 

Viae  ppft.  f.  8 
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§  3.  found  the  door  of  the  houfe  open.  He  dates  this  doubting- 
ly  ;  and  the  book  to  which  he  refers  feems  more  properly  to 
apply  to  the  walls  or  gates  of  a  city  than  to  a  private  houfe  : 
and  therefore  this  latter  application  of  it  never  feems  to  have 
had  any  authority  to  fupport  it.  But  at  any  rate  the  diftinc- 
tion  between  breaking  and  coming  over  the  wall  or  gate  is 
very  reGned  ;  for  if  it  be  part  of  the  manfion,  for  the  purpofe 
of  burglary,  and  be  inclofed  as  much  as  the  nature  of  the  thing 
will  admit  of,  it  feems  to  be  immaterial  whether  it  be  broken 
or  over-leapt,  and  more  properly  to  fall  under  the  fame  con- 
An  e,  485.  federation  as  the  cafe  of  a  chimney.  And  if  it  be  not  part  of 
the  manfion-houfe  for  this  purpofe,  then  whether  it  be  broken 
or  not  is  equally  immaterial ;  in  neither  cafe  will  it  amount 
to  burglary. 


553- 


bum.  81. 
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Sum.  Si. 
I  Hale,  554. 
Kcb.  67.  4BIac. 
C:  >m.  -227.   Rex 

-j  I5in.2lr-.fr,  O.B. 
".  W.  &M.  MS. 
Denton.    Serjt. 
!  order's  MS. 
(Cray's  cafe, 
i  Stra.  481. 
Jv-1   30   S.  P. 
;  Hale,  554. 


:~tl'.t  poft.  f.  15. 
ft  tic.  Larceny. 


'  Ix'uref,  '3 
•  oft.  i<  8. 
.  '-'4. 
-1.  s,.  6 


But  though  a  thief  enter  a  dwelling-houfe  in  the  night- 
time through  the  outer  door  being  left  open,  or  by  an  open 
window  ;  yet  if  when  within  the  houfe  he  turn  the  key  of  or 
unlatch  a  chamber  door  with  intent  to  commit  felony,  trnVis 
.burglary:  and  fo  it  was  adjudged  on  a  fpecial  verdicl  at  New- 
gate 1672.  The  fame  was  lately  ruled  in  Johnfon's  cafe  by 
all  the  judges  ;  where  the  prifoiier  entered  at  a  back  door  of 
the  houfe  of  William  Hughee  at  Newington  in  Surry,  which 
had  been  left  open  by  the  family  ;  and  afterwards  broke  open 
an  inner  door,  and  flole  goods  out  of  the  room  ;  and  then 
unbolted  the  llreet  door  on  the  infide  and  went  out. 

A  fervant  lay  in  one  part  of  the  houfe,  and  his  mafter  in 
another:  between  them  was  a  door  at  the  foot  of  the  ftairs 
which  was  latched.  The  fervant  in  the  night  drew  the 
latch  and  entered  the  matter's  chamber  in  order  to  murder 
him  :  and  held  burglary.  So  where  a  fervant  opened  his 
lady's  chamber  dot.  r,  which  was  flmt  with  a  fpring  lock, 
with  defign  to  commit  a  rape. 

But  Lord  Hale  doubts  whether  it  would  be  burglary  in  a 
gueft  at  an  inn  to  oppn  Us  oivn  chamber  door,  with  a  felo- 
nioi's  inttnt  j  becaufe  he  had  a  fpecial  intereil  therein.  And 
yet  if  another  opened  the  gueft's  door  burglarioufly,  it  muft 
be  laid  to  be  the  manfion  of  the  innkeeper  ;  and  a  gueft 
may  commit  larceny  of  what  is  delivered  to  his  charge. 

If  the  thief  enter  by  the  open  door,  and  in  the  houfe  break 
a  trunk  or  box  which  was  locked,  this  is  no  breaking  to 

conftitute 
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cenftitute  burglary,  bccaufe  fuch  things  arc  no  part  of  the   ch.  Xv.  §  5. 
houfe.  B'eaKse- 

At  a  meeting  of  the  judges  upon  a  fpecial  verdic}   in  MS>  Dent,H< 
January  1690,  they  were  divided  in  opinion  upon  the  quef- 
tion,  whether  breaking  open  the  door  of  a  cupboard  let  into 
the  wall  of  the  houfe  and  fixed  to  the  freehold  were  burglary 
or  not.     Lord  Hale  exprefsly  fays,  that  fuch  breaking  is  not  ,  Ha!e,  527. 
burglary  at  common  law  ;  though  he  thinks  it  fufficient  to 
bring  the  cafe  within  the  flat.  5  &  6  Ed.  6.  c.  9.  and  39  Eliz. 
c.  15.:  founding  the  diftin£lion  upon  Simpfon's  cafe,  where 
he  dates  that  the  breaking  open  of  a  cheft  in  the  houfe  it>.  $08.534,7. 
brought  the  offence   within  the  flat.  39  Eliz. ;  which,  if  a  yidt7- Haie> 3 5s- 
moveable  cheft  be  meant,  is  denied  by  Mr.  J.  Fofter  to  be  Fcft.  icg. 
law;  for  Simpfon's  cafe  could  not  turn  upon  the  circum-  Kel>  31-59-69- 
ftance  of  breaking  a  cheft  or  a  cupboard,  as  in  facl  both  the 
inward  and  outward  dodrs  were  broken.     With  regard  to  Foft.  109. 
cupboards,  prefles,  lockers,  and  other  fixtures  of  the  like 
kind,  the  fame  learned  Judge  thinks  that  in  favour  of  life 
there  ought  to  be  a  diftin&ion  between  cafes  relative  to  mere 
property,    as    between    the    heir   and   executor,    and  fuch 
wherein  life  is  concerned.     In  the  former  the  law  will  pre- 
fume  the  intention  of  the  owner  to  have  been  to  leave  the 
houfe  entire  and  undefaced.     In  the  latter,  fuch  fixtures 
which  merely  fupply  the  place  of  chefts  and  other  ordinary 
houfhold  utenfils  (hould  be  confidered  in  no  other  light  than 
as  mere  moveables  partaking  of  the  nature  of  thofe  utenfils, 
and  adapted  to  the  fame  ufes.     And  Lord  Hale,  in  another  i  Hale,  555. 
paflage,  feems  to  have  inclined  to  the  fame  opinion. 

By  flat.    12  Ann.  c.  7.  flating  the  law   to  have  been         x$ 
doubted,  it  is  declared  and  enacted,  "  that  if  any  perfon  (hall  Brea&ng  eut. 
"  enter  into  the  manfion  or  dwelling-houfe  of  another  by  c*J^**"  C  7* 
"  day  or  by  night,  without  breaking  the  fame,  with  an  Ante,  f.  4. 
"  intent   to  commit  felony;  or  being  in  fuch  houfe  fhall 
«'  commit  any  felony ;  and  (hall  in  the  night-time  break  the 
"  faid  houfe  to  get  out  of  the  fame ;  fuch  perfon  is  and  fhall 
*«  be  adjudged  to  be  guilty  of  burglary,  and  fhall  be  oufted 
"  of  the  benefit  of  clergy  in  *he  fame  manner  as  if  fuch 
"  perfqn  had  broke  and  entered  the  faid  houfe  in  the  night- 
"  time,  with  an  intent  to  commit  felony  there." 

This 


4QO 


Burglary* 


Ch.XV.  §6. 
Breaking. 
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This  was  faul  to  be  law  before  the  paffing  of  the  ftatute. 
But  it  had  been  duubted  by  Lord  Holt  and  Trevor  C.  J.  in 
the  cafe  of  Elizabeth  Clarke  at  the  O.  B.  in  1707,  upon  a 
fpecial  verdi£t  found  by  the  direction  of  the  former ;  in 
confequence  of  which  the  acl;  was  pafk:d. 

2.  There  mujl  be  an  Entry. 

Where  the  houfe  was  broken  but  not  entered,  and  the 
owner  for  fear  threw  out  his  money ;  it  was  holden  to  be 
no  burglary :  though  clearly  robbery,  if  taken  in  the  prefence 
of  the  owner.  But  if  any  part  of  the  body  be  within  the 
houfe,  hand  or  foot  j  this  at  common  law  is  fufficicnt,  and 
has  always  been  fo  ruled.  And  this  Mr.  Juftice  Fofter  fays 
would  be  fufficient  to  bring  the  cafe  within  the  ftatutes  of 
Edward  6th  and  Eliz.  with  regard  to  houfe-breaking  attended 
with  larceny  in  the  day-time. 

In  Gibbons's  cafe,  evidence  that  the  prifoner  in  the  night- 
time cut  a  hole  in  the  window-fhutters  of  a  fhop,  part  of  a 
dwelling-houfe,  and  putting  his  hand  through  the  hole,  took 
out  watches,  &c.  was  holden  burglary  though  no  other  entry 
was  proved. 

Thieves  came  by  night  to  rob  a  houfe  ;  the  owner  went 
out  and  ftruck  one  of  them  ;  another  made  a  pafs  with  a 
fword  at  perfons  he  faw  in  the  entry,  and  in  fo  doing  his 
hand  was  over  the  threfhold ;  this  was  adjudged  burglary  by 
great  advice.  So  putting  a  hook  to  (leal,  or  a  piftol  to  kill, 
within  the  door  or  window,  though  the  hand  be  not  in,  is 
an  entry. 

But  if  a  man  fhoot  without  the  window,  and  the  bullet 
come  in  j  this  feems,  fays  Lord  Hale,  to  be  no  entry  to  make 
burglary  ;  though  he  fubjoins  a  quaere.  And  Hawkins  ex- 
prefsly  confiders  the  difcharge  of  a  loaded  gun  into  a  houfe 
as  an  entry.  And  indeed  it  feems  difficult  to  make  a  diftinc- 
tion  between  this  kind  of  implied  entry,  and  that  by  means 
of  an  inftrument  introduced  within  the  window  or  threfhold 
for  the  purpofe  of  committing  a  felony;  unlefs  it  be,  that 
the  one  inltrument  by  which  the  entry  is  effected  is  holden 
in  the  hand,  and  the  other  is  difcharged  from  it.  No  fuch 
diitinction  however  is  any  where  laid  down  in  terms:  nothing 
further  appearing  than  that  the  entry  muft  be  for  the  purpofe 
of  committing  a  felony.  According  to  which,  where  thieves 

*8  hid 
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had  bored  a  hole  through  the  door  with  a  center-bit,  and    ch  xv.  §7. 
part  of  the  chips'  were  found  in  the  infide  of  the  houfe,  by  '""•*     __ 


which  it  was  apparent  that  the  end  of  the  cehter-bit  had  0.6.178-. 
penetrated  into  the  houfe  ;  yet  as  the  inftrument  had  not  Rex  v.  Hughes 

,  c         ,  -        ,        i  •  i  cners,  cor. 

been  introduced  for  the  purpoie  or   taking  the  property  or  vviiiesj.  and 
committing   any   other   felony,    the   entry    was   ruled   in-  Hocham  P.. 
complete.  451. 

Alfo  it  appears  from  cafes  before  mentioned,  that  if  a  Ante,  f.  4. 
perfon  living  within  the  walls  of  a  manfion  enter  into  any 
other  apartment  of  the  fame  with  a  felonious  intent,  that  is  a 
fufficient  entry. 

The  entry  need  not  be  at  the  fame  time  as  the  breaking,  i  Hale,  551. 
provided  both  be  in  the  night  ;  therefore  if  thieves  break  a 
hole  in  the  houfe  one  night,  with  intent  to  enter  another 
night  and  commit  felony,  which  they  execute  accordingly, 
it  is  burglary. 

3.   What  a  Manfion. 

Next  is  to  be  confidered  what  is  fuch   a  manfion-houfe,          t  o 
the  breaking  and  entering  of  which  may  am  >unt  to  burglary.  Mmfon-Aoufe. 
There  feems  to  be    three  diftind~l  objects  of  burglary  men-  ]  Hawk-ch-  3'*; 

3  f.    10.  ch.   ;p.    f. 

tioned  in  the  books  ;   I.  It  may  be  committed,  as  it  is  faid,  17.  4BU-.c'om. 
aeainft  the  walls  or  gates  of  a  walled  town.     2.   Againft  Z2rt'  3lniK6+- 

°  i  Hiir,  ^  19  jjo. 

churches.  3.  Againft  private  dwelling-houfe?.  Ofthefirft  Sum.  Sa. 
it  is  unnecefTiry  to  fay  any  thing;  and  not  much  of  the 
fecond  in  this  place,  further  than  to  obferve,  that  as  it  is  evi- 
dently of  a  diftinct  nature  from  the  lad  or  common  fpecies 
of  burglary,  fo  many  of  the  ctrcumftances  fit  to  be  obfcrved 
of  the  one  are  inapplicable  to  the  other.  I  proceed  therefore 
3dlv,  to  confider  of  burglary  as  it  is  now  underftood  againft 
a  private  manfion  or  dwelling-houfe.  And  this  involves 
fcwo  queftions: 

1.  What  buildings  are  included  in  the  term  manfion  or 

dwelling  houfe. 

2.  What  kind  of  inhabitancy  is  neceffliry  to  con/lit  ute  it 

fuch. 

i.  Every  houfe  for  the  dwelling  and  habitation  of  man  is          K  g. 
to  be  a  manfion-hoafe  wherein  burglary  may  be  com-  Toinhaitht 

Likewife  a  chamber  or  room,  be  it  upper  or  lower,  ?Ti(ft?  el'T^' 
•wherein  any  perfon  inhabits  or  dwells,  is  a  manfion-houfe  in 

law. 
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Ch.  xv.  $  9.    ]aw.     But  this  latter  muft  be  underftood  with  certain  re- 
i  ftridions  wliich  will  be  explained  as  I  proceed.     In  this 

i  Hale,  5^6.        fetife  chambers  in  the  inns  of  court  are  to  be  confidered  as 
i  Hawk.  ch.  sS.  the  manfions  of  the  fevera!  occupiers  ;  though  all  under  the 

f   13.   Cro.  Car.    ..  _  .        .  .       .. 

47^.,  lame  roof,  and  having  the  lame  common  entrance. 

Turner's  cafe,          Thomas  Turner  was  indicated  for  burglary  and  larceny  in 

p.B.Feb.i784.  the  dwellins-houfe  of  Edward  Whitmead.     The  profecutor 

Leach,  149.  (laft 

edit  -t^zjand  was  coachman  to  Liady  Jriervey,  and  rented  two  lodging- 
Seil.Pap.  p.  390.  roomS)  (one  Of  which  was  broken  open  by  the  prifoner,) 
which  were  fituated  over  the  coach-houfe  and  ftables,  and 
were  rated  in  the  parifh  books  as  appurtenances  to  the  coach- 
houfe  and  ftables,  and  not  as  dwelling-houfes.  The  way  to 
thefe  was  down  a  palfage  out  of  the  public  mews ;  and  the 
entrance  to  the  ftair-cafe  which  lead  to  the  rooms  was  through 
a  door  which  was  never  fattened  out  of  the  pafTage  leading 
to  the  coach-houfe  and  ftables.  There  were  feparate  doors  at 
the  top  of  the  ftair-cafe  to  each  of  the  rooms,  which  were 
locked  at  night;  and  there  were  other  rooms  over  the  coach- 
houfe  and  ftables  fituated  in  the  fame  manner.  It  was  con- 
tended that  thefe  rooms  being  intended  as  mere  hay-lofts  did 
not  in  contemplation  of  law  form  fuch  dwelling-houfes  a,s  to 
become  the  fubject  of  burglary;  but  the  judges  upon  refer- 
ence to  them  were  clearly  of  a  different  opinion :  they  thought 
the  fituation  of  the  rooms  could  not  alter  the  nature  of  the 
cafe ;  they  were  to  all  intents  and  purpofes  the  habitation 
and  domicile  of  the  profecutor  and  his  family:  and  the  pri- 
foner had  judgment  for  dealing  to  the  value  of  40  s.  out  of 
the  dwclling-houfe,  having  been  acquitted  by  the  jury  of  the 
reft  of  the  charge. 

B<x,t/,i,Z?e.  But  no  burglary  can  be  committed  by  breaking  into  any 

*fc.ch.39.  Jnclofed  ground,  or   into  any  booth  or   tent,  though  the 

i  Hale,  ,57, 9.     owner  lodge  therein  :  but  in  cafe  of  any  robbery  committed 

jS/dS^y!  in  thefe  ldlter>  a  ^mcdy  is  provided  by  the  ftat,  5  &  6  Ed.  6. 

€.9. 

§  10.  The  manfion  not  only  includes  the  dwelling-houfe,  but 

6utk,uja,&c.  aj-f0  the  outhoufes,  fuch  as  bams,  ftables,  cowhoufes,  dairy- 
i  H«wk.  eh.  38.  houfes  and  the  like,  if  they  be  parcel  of  the  meffiiage^  though 
f 'ind-S6m  8a*  ^iey  ^e  not  uncier  the  fame  roof,  or  joining  contiguous  to  it, 
IBIIO.  Com.  Therefore  two  were  condemned  at  Cambridge  in  1616  for 
II*'.  1?^  MS',  breaking  open  a  back  houfe  of  Robert  Caftle's  8  or  9  yards  ' 

Burn::.  82,  diftant 
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diftant  from  the  dwelling-houfe,  only  a  pale  reaching  be-  ch.  xv.  $  J0. 

tween  them.     And  fo  it  was  agreed  by  all  the  judges  in  th-> 

time  of  Lord  Ch.  J.  Hyde  in  1665.     And  it  is  clear  that  n'J<'s'~c' 

any  outhoufe  within  the  curtilage  or  fame  common  fence  ns 

the  manfion  itfelf  mud  be  confidered  as  parcel  of  the  man- 

fion.     But  no  diftant  barn,  warehouse,  or  the  like,  is  under 

the  fame  privilege;  nor  indeed  any  out-houfe  however  near, 

if  it  be  not  parcel  of  the  meffuage,  and  fo  found  to  be. 

William    Garland    was    indicted    for    burglary    in    the  R  v  Garland, 
dwelling-houfe  of  George  Shore.     The  jury  found  fpecially  AiT.  1776.  MS. 
that  the  prifoner  broke  and  entered  in  the  night-time,  with  5.ou'dJ-  . 
intent  to  (leal,  an  outhoufe  in  the  pofieflion  of  G.  S.  and  o.  B  Feb  &f 
occupied  by  him  with  his  dwelling-houfe  mentioned  in  the  1-89  «r.Tts«- 

jdna.AndG"-  •]• 

indictment,  and  feparated  therefrom  by  an  open  paffage  eight ' 
feet  wide :  and  that  the  faid  outhoufe  was  not  connected 
with  the  faid  dwelling-houfe  by  any  fence  inclofing  both. 
In  Eafter  term  16  Geo.  3.  the  judges  were  of  opinion  that 
there  fhould  be  judgment  for  the  prifoner;  for  the  jury 
(hould  have  found  it  parcel  of  the  dwelling-houfe,  if  it  were 
fo.  In  that  cafe  the  outhoufe  being  fo  feparated  from  the 
dwelling-houfe,  and  not  within  the  fame  curtilage  or  com- 
mon fence,  was  not  therefore  protected  by  the  bare  fact  of 
its  being  fo  occupied  with  it  at  the  fame  time. 

But  if  the  outhoufes  be  adjoining  to  the  dwelling-houfe, 
and  occupied  as  parcel  thereof,  though  there  be  no  common 
inclofure  or  curtilage,  they  may  ftill  be  confidered  as  parts 
of  the  manfion.     Upon  an  indictment  for  burglary  in  the  R.  *•  G.Browm, 
dwelling-houfe  of  Martin  Graydon,  and  ftealing  oats  there-  AnT?^5"™'. 
out;  it  appeared  that  the  profecutor.  a  farmer,  had  a  dwell-  xviifon  J-  MS- 

,        r      •  t.-   u    i        i-  Gould  &  Duller 

mg-houfe  in  which  he  lived,  a  liable,  a  cottage,  a  cow-  js.  w«  poft.  f. 
houfe,  and  barn,  all  in  one  range  of  building,  in  the  order  >4-s-c-  &*>& 

Giblon's  cafe, 

mentioned,  and  under  one  roof;  but  they  were  not  inclofed  poft.  508. 
by  any  wall-or  court  yard,  and  had  no  communication  from 
either  to  the  ether  within.     The  prifoner  ftole  the  corn  out 
of  the  barn  at  night ;  and  after  conviction,  the  judges  upon  Mich.  T.  1787. 
a  conference  held  it  right ;  for  the  barn,  which  was  \inder 
the  fame  roof,  was  parcel  of  and  enjoyed  with  the  dwelling- 
houfe.     Though  there  was  fome   difficulty   as  to  another 
point  of  the  cafe  hereafter  noticed.     Lord  Hale  puts  this  i  Hale,  559. 
amongft  other  inftances  of  outbuildings  which  he  confiders 
would  be  no  parcel  of  the  mefluage  ;  namely,  if  a  man  take 
7*  a  leafe 
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Ch.  xv.  §  10.    a  leafe  of  a  dwelling-houfe  from  A.,  and  of  a  barn  from  B. 

JMji;/ion,  Out-          T?  i  .......  ., 

ioujes,&c.  *rom  whence  it  might  be  inferred,  that  be  the  other  circum- 
i  .  fiances  what  they  may,  yet  no  outhoufe  holden  under  a  dif- 

ferent title  from  the  dwelling-houfe  can  be  the  fubjett  of 
burglary.  But  with  great  deference  to  fo  high  an  authority, 
the  circumflance  of  an  outbuilding  being  enjoyed  by  the 
occupier  under  a  different  title  from  his  dwelling-houfe  (a 
fact  which  cannot  enter  in  any  degree  into  the  merits  of  the 
queftion)  feems  a  very  unfatisfactory  reafon  of  itfelf  for  ex- 
cluding it  from  the  fame  protection,  if  it  be  within  the  cur- 
tilage or  under  the  fame  roof,  and  actually  enjoyed  as  parcel 
of  the  dwelling-houfe  in  point  of  fact,  and  under  fuch  cir- 
cumftances  as  would  apart  from  the  difference  of  title  con- 
ftitute  it  parcel  of  the  manfion  in  point  of  law.  It  may  be 
Poft.  f.  ao.  very  different  where  part  of  a  dwelling  is  fevered  from  the 
reft  by  leafe  or  otherwife,  and  in  the  diftinct  poflefiion  of 
another,  as  will  prefently  be  fhewn. 

Rex  v.  Egging-  John  Eggington  and  feveral  others  were  indicted  for  burg- 
Staffo"d  sp.  Aff.  Iai7»  and  dealing  goods  in  the  dwelling-houfe  of  Mathew 
J*01-  Ms-Jud-  Robinfon  Boulton.  Another  count  laid  the  offence  to  be 

A  tnanufaflory 

carried  on  in  the  in  the  dwelling-houfe  of  John  Bufh;  and  a  third  in  that  of 
JJ£JJ£j5j£  William  Nelfon.  There  were  other  counts  not  material  to 
wings  of  which  the  prefcnt  purpofe.  On  the  trial  it  appeared  that  Mathew 
^wl*1,  ^having  Boulton  (One  of  the  perfons  whofe  property  was  taken)  was 
*o  internal  com-  concerned  in  different  manufactures  with  different  perfons 

munication  -with  ,  ,  .  .       . 

the  fame,  though    in  whom  the  property  taken  was  laid  in  the  feveral  counts  : 
bcGdes  which  he  carried  on  two  other  manufactories  on  his 

err, 

own  lole  account,     borne  money  and  part  or  iome   nlver 
tf  all  were  out  of  taken  were  kept   in  a  counting-houfe  which  was  u  fed  for 

the  fame  common  .  • 

inciojurc;htldnot  tranfacting  the  money  concerns,  and  keeping  the  accounts  of 
-  /;7>    all  the  different  bufmcffes  in  which  M.  Boulton  was  engaged  : 

.       urglary 

te  ummit-  other  part  of  the  filver  was  in  a  room,  being  one  of  feveral, 
where  the  plate  bufinefs  was  carried  on;  which  rooms  and 
counting-houfe  formed  a  center,  having  two  wings  adjoin- 
ing, confiding  of  dwelling-houfes  inhabited  by  perfons  en- 
gaged in  M.  Boulton's  manufactories.  One  of  them  was 
inhabited  by  M.  R.  Boulton  (mentioned  in  the  firft  count)  ; 
but  that  had  no  intern?!  communication  with  the  center 
building  at  the  time  of  the  offence  committed  ;  a  room  in 
his  houfe,  which  communicated  with  the  center  building, 
having  been  allotted  to  the  purpofts  of  the  plating  bufinefs, 

with 


in  ivh.cn 
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with  which  he  had  no  concern;   and  the  door  into  it  being  Ch.  XV.  §  10. 
{hut  up,  and  a  .working-bench  placed  agiinft  it,  fo  as  to  ftop 
the  paflage.     One  Bulh  (mentioned  in  the  fccond  count),  a  . 

workman  of  M.  Boulton's,  occupied  another  of  the  dwell- 
ing-houfes  in  the  fame  wing  ;  and  from  his  houfe  there  was 
no  way  into  the  center  building  :  but  there  was  in  it  a  win- 
dow which  looked  into  a  pafTage,  that  run  the  whole  length 
of  the  center  building.     In  the  other  wing  was  the  dwelling- 
houfe  of  W.  Nelfon,  (the  perfon  thirdly  named,)  the  part- 
ner  of  M.  Boulton  in  the  button  bufinefs,  which  had  no 
internal  communication  with  the  center:  and  in  that  wing 
other  perfons  lived.     In  the  front  of  this  building  was  a 
terrace  or  front  yard,  fenced  round  in  different  ways,  and  at 
the  end  of  the  pile  of  building,  above  defcribed,  by  a  wall 
with  gates  for  horfes  and  cajriages  and  a  door  for  foot  paf- 
fengers.  It  appeared  that  the  prifoners  entered  the  premifes  in 
the  night  by  the  help  of  Phillips  a  fervant  of  the  profecutcr's 
employed  in  the  manufa£lory,(  who  had  privately  given  inform- 
ation of  the  whole  to  his  employers,)  who  opened  the  door 
for  them  into  the  front  yard,  from  whence  they  paffed  along 
the  front  of  the  building,  and  round  into  another  yard  behind 
it  called  the  middle  yard  ;  aud  from  thence  they  and  Philips 
went  through  a  door,  which  was  left  open,  up  a  (lair-cafe  iti 
the  center  building  leading  to  the  counting-houfe  and  rooms 
where  the  plating  bufinefs  was  carried  on  :  this  door  the  pri- 
foners  bolted,    and  then  broke  open  the  counting-houfe, 
which  was  locked,  and  took  from  thence  the  ingots  of  filver 
and  guineas.     They  then  went  to  the  ftory  above,  into  a 
room  where  the  plated  bufinefs  was  carried  on,  forced  the 
door,  and  took  from  thence  a  quantity  of  filver,  and  returned 
by  the  way  they  came  into  the  middle  yard,  where  they  were 
immediately  apprehended.     The  prifoners  were  convicted  ; 
but  the  cafe  was  referved  for  confederation  on  two  points. 
After  argument  in   the  Exchequer-chamber  before  all  the  May9th,iSjr 
Judges,  they  nil  agreed  on  the  firlr,  point,  that  the  prifoners 
were  not  guilty  of  the  burglary.     That  the  center  building, 
which  they  had  entered,   and  plundered,   could  not  be  con- 
fi.'ered  as  part  of  any  dwelling-houf-  j  but  a  place  for  carry- 
ing on   a   variety  of  trades  ;   and   no  pnrcel  of  the  houfes 
adjoining,  virh  none  of  which  it  had  any  internal  commu- 
nication, nor  was  to  be  confidered  as  under  the  fame  roof; 

though 
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ch.  xv.  §  10.  though  the  roof  of  It  had  a  connexion  with  the  roofs  of  thtf 

Man/ton,   Out-       i         /•  -n  «/•  i  •  i     i  •       i 

koujei,  &£.          noufes.     But  as  to  the  fecond  point,  a  majority  held  the 
•  prifoners  guilty  of  the  larceny  (a}. 

$11.  2.  The  other  point  to  be  confidered  is  relative  to  the 

Inhabitancy.        inbabttantcy,  of  which  there  muft  be  fome  token  either  by  the 

i  Hawk.  ch.  08.          r  ,      n   ,        ,  .  '  .  f     . 

f,  ,,.  prelent  or  at  leatt  by  the  previous  occupation  of  the  owner 

i  Hale,  556.       or  fome  part  Of  hjg  family   in  order  to  make  the  manfion  an 

Sum.  8z.  . 

Kei.  52.67.        object  of  this  high  protection  of  the  law.     However  it  is 

3  infi.  64.          agreed  by  all,  that  a  houfe'  wherein  a  man  dwells  but  for 

4  Blac.  Com.  ' 

az4,  5.   Moor,   part  of  the  year,  or  a  chamber  in  one  of  the  inns  of  court,  or 

Pn°h  \z°  4°'   °^  a  c°l'ege>  wherein  any  perfon  ufually  lodges,  may  be  called 

Foft.  77.  his  dwelling-houfe,  whether  any  perfon  were  actually  therein 

or  not  at  the  very  time  of  the  offence.     Yet  in  all  cafes  the 

owner  muft  have  quitted  the  houfe  animo  revertendi,  in 

order  to  have  it  dill  confidered  as  his  manfion,  where  neither 

he  nor  any  part  of  his  family  were  in  it  at  the  time  of  the 

breaking  and  entering. 

Rex  v.  Murry&  John  Nicholls  being  poflefTed  of  a  houfe  in  Weftminfter 
Eai't"  10  w  q  wherein  he  dwelt,  took  a  journey  into  Cornwal,  with  intent 
MS.  and  MS.  to  return,  and  fent  his  wife  and  family  out  o/  town,  and 
cha^  left  tne  kev  w^h  a  friend  to  look  after  the  houfe  :  after  he 


77.  and  Serjt.      nad  been  gone  a  month,  no  perfon  being  in  the  houfe,  it  was 

Fotfter'sMS.       ,       ,  -1-1  ?   .• 

broke  open  in  the  night  and  robbed  or  divers  goods.  He 
returned  a  month  after  with  his  family  and  inhabited  there* 
And  adjudged  burglary  by  Holt  C.  J.,  Treby  J.,  and  four 
other  Judges. 

Nutbrown'scafe,  John  and  Miles  Nutbrown  were  indicted  for  burglary  in 
PoftB7'675°'  the  dwelling-houfe  of  one  Mr.  Fakney  at  Hackney,  and 
ftealing  divers  goods.  The  profecutor  made  ufe  of  it  as  a 
country  houfe  in  the  fummer,  his  chief  refidence  being  in 
London.  About  the  latter  end  of  the  fummer  preceding 
the  offence,  he  removed  with  his  whole  family  to  his  houfe 
in  the  city,  and  brought  away  a  confiderable  part  of  his 
goods.  And  in  the  November  following  the  houfe  at  Hack- 
ney was  broken  open  and  in  part  rifled  ;  upon  which  he  re- 
moved the  remainder  of  his  houfehold  furniture,  except  a 
clock  and  a  few  old  bedfteads  and  fome  lumber  of  little 
value,  leaving  no  bed  or  kitchen  furniture  or  any  thing  elfe 
for  the  accommodation  of  a  family.  Mr.  Fakney,  bting 
afked  whether  at  the  time  he  fo  disfurmfhed  his  houfe  he 

(a)  Vide  $•  Ct  at  Urge  on  this  point,  tit,  Larceny, 

had 
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had  any  intention  of  returning  to  refide  there,  declared  that        *v     "• 

' 

he  had  not  come  to  any  fettled  resolution  whether  to  return 
or  not;  but- was  rather  inclined  totally  to  quit  the  houfe, 
.  and  to  let  it  for  the  remainder  of  his  term.  The  fact  of  the 
burglary  happened  in  the  January  following.  Bat  the 
court  were  of  opinion,  that  the  profecutor  having  left  his 
houfe,  and  disfurnifhed  it  in  the  manner  before  mentioned, 
without  any  fettled  refolution  of  returning,  but  rather  inclin* 
ing  to  the  contrary,  it  could  not  be  deemed  his  dwelling- 
houfe  at  the  time  the  fact  was  committed  :  and  accordingly 
the  prifoners  were  directed  to  be  acquitted  of  the  burglary ; 
but  they  were  found  guilty  of  the  dealing. 

If  a  man  hire  a  (hop  in  which  he  or  his  fen-ant  ufually  or  f  Half   ,      ^ 
often  lodge,  burglary  may  be  therein  committed  :  but  gene- 
rally fpeaking  it  feems  that  a  mere  cafual  ufe  of  a  tenement 
as  a  lodging,  or  only  upon  fome  particular  occafions,  will  not 
conftitute  it  a  dwelling-houfe  for  this  purpofe.     In  Brown's  Brown'f  C1fe 
cafe  all  the  Judges  agreed  that  the  fact  of  a  fervant  having  poftt  (•  14- 
Hept  in  a  barn  the  night  it  was  broken  open  and  for  feveral 
nights  before,  being  put  there  for  the  purpofe  of  watching 
againft  thieves,  made  no  fort  of  difference  in  the  queftion 

whether  burglary  or  not.     So  a  porter  lying  in  a  warehoufe  „ 

,  .  ,  P  R«r  Smith, 

to  watch  go4ast  which  is  only  for  a  particular  purpofe,  does  M.  •;  G.  i   b7 

not  make  it  a  dwelling-houfe  :  but  if  all  communication  with  J,°  ^"ds>7c  L°Id 

°  King  s  Mb.  96. 

the  dwelling-houfe  of  which  it  is  a  part  be  not  excluded,  it  Serjc.  Ferft«'s 
may  (till  be  a  part  of  the  houfe  in  which  burglary  may  be 
committed. 

Serjt.  Hawkins  fhtes  generally,  that  burglary  may  be  com-         .     . 
mitted  in  a  houfe  which  one  has  hired  to  live  in  and  brought  Taiir.g^  '  - 
part  of  his  goods  into,  but  has  not  yet  lodged  in  :  but  he  cites  \  "»*k-cn-  3i- 
no  authority  to  that  effect  except  a  paffage  in  Kelyng  46.  to 
which  there  is  a  quaere  fubjoitu'd.     And  this  point  has  often 
fince  been  ruled  oiherwife. 

Lyon  Lyons  and  Thomas  Miller  were  indicted  for  burg-  Retr.Lyormnd 
lary  in  the  d -.veiling- ho afe  of  Edward  Smith,  with  intent  to  jan."*^'. B' 
fteal,  &c.     But  it  appearing  that  the  houfe  was  left  to  the  Crown  Cat  Ref. 

,  .     .  MS.  &  MS. 

care  of  a  carpenter,  who  was  to  put  it  into  repair ;  and  that  Gould  &  Bu".«t 
the  profecutor  had  never  inhabited  it,  nor  had  fervants  or  Js;  ****  L*acb» 

f          .  .       .  ,         c  .  169.   (n«w  edit. 

iurniturc  in  it;  and  that  the  iormer  occupier  had  removed  a»t.)  »b«eiti» 
out  of  it  about  a  fortnight ;  and  it  was  at  th-  tlrr.c  of  the  of-  f/ld  thetVV« 

°  loir e  goocit  TO 

K  <  f e  n  ce 
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Ch.  xv.  §  12.    fence  committed  uninhabited;  it  was  objected  for  the  pri- 

ar.cy.  foners  that  the  bottfe  was  not  in  judgment  of  law  the  dwell- 

."•    ing-houfe  of  Edward  Smith.     And  after  conviction,   upon 

Eart.  tcim  1778.  reference  to  the  Judges,  they  held  that  this  was  no  manfion- 

houfe,  having  never  been  inhabited  by  Smith.     They  were 

alfo  of  opinion  that  it  was  not  burglary  upon  this  indictment; 

for  there  were  no  goods  in. the  houfe:  and  the  indictment 

(charging  the  intent  to  deal)  mult  be  to  deal  the  goods  //><« 

and  there  being;  and  where  nothing  \v;s  in  the  houfe  nothing 

MS.  Gould  J.     could  be  ftolen.    Alfo  it  feemed  to  be  the  fenfe  of  the  Judges  ; 

and  Eyre  B.  declared  it  to  be  his  opinion,  that  although  feme 

goods  might  have  been  put  into  the  houfe,  which  is  the  cafe 

put  in  Kelyng  46.,  and  there  doubted  ;  yet  if  neither  the  party 

nor  any  of  his  family  had  inhabited  it,  it  would  not  be  a 

manfion-houfe  in  which  burglary  could  be  committed. 

Hailard's  cafe,         The  former  tenant  of  a  houfe  had  quitted  it,  and  the  m- 

1795" coPr.  Bui-  coming  tenant  had   put  in  all  his  fuiniture,   and  had  been 

krj.  MS.          frequently  there  in  the  day-time;  but  had  never  flept  in  tFie 

houfe,  nor  any  of  his  family.     Duller  J.   held  that  burglary 

cafe^Kingiion     COUM  not   De   committed  therein.     And  the  like  cafe  was 

fp.  AfT.  ;?96.     ruled  by  Grofe  J.  at  the  fame  period  on  the  home  circuit. 

Fuller's  cafe,  William   Fulkr    being    indicted   for   a    burglary    in    the 

O.  B.Dec. 1 782.  dwelling-houfe  of  Mr.  Holland  ;  it  appeared  that  the  houfc 

l.e  cb,  169.  n.  .   ,,    .„  -'.     . 

(tail  edit  azz.)  w<is  a  new  one,  ami  iinitlud  at!  but  the  painting  and  glazing; 
that  a  workman  who  was  conftantly  employed  bv  Mr.  liol- 
lund  flept  in  it  for  the  purpoie  of  protection  ;  but  no  part  of 
Mr.  Holland's  domeflic  family  had  yet  taken  pofleflion  of  it. 
This  was  ruled  by  the  Recorder,  on  the  authority' of  Lyon/ 
cafe,  not  to  be  the  maiiGun-houfe  of  the  profcctuor. 

l?a'ri»'sof?,  On  an  indictment  againlt  John  Harris  for  burglary  in  the 

o.  B. oa  1795.  t|wemn.T^houfe  of  1 1.  \V.l>infd,ile,  it  appeared  that  ti:e  pro- 

d  1-ciiwi'.^  coo. 

.  feciitor  had  lately  taken  t!vj  houfe  near  Chc-ipfide,  and  on 
the  night  of  the  offence  and  for  fix  nights  before 'had  pro- 
cured two  hair-dreiiers,  none  of  his  own  family,  to  fleep 
there,  for  the  purpoie  of  taking  care  of  his  goods  and  mer- 
chandize therein  depofittd;  but  he  himfelf  had  never  flept 
there,  nor  any  of  his  family.  The  Recorder  ruled  that  the 
prifunet  could  not  be  convicted  of  the  burglary. 

Confonant  to  thefe  authorities  another  cafe  was  lately 
ruled  upon  a  fiiTiilar  fubject,  whi.  h,  though  apparently  it 
goes  further  than  the  reft,  yet  ifi  truth  proceeds  upon  the 
fame  [trinciple. 

The 
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The  prifoner  was  tried  upon  an   indictment  for  flealing  cfl  XV.  §  n. 

J  1_  i  r    -T-t  Ti  Marf.:n.:- 

goods  to  the  value  of  403.  the  property  of  1  homas  rearce  _.--. 

in  bis  dwelling- boufe.     The    houfe  was  a  public   houfe    in  •• 

Palace  Yard,  of  which  Pearce   was   the  owner.     About  a  £".'•  Joh"  , 

;,a:iasS;lk, 

month  or  fix  weeks  be-fore   the   felony  was  committed,   the  o.  8.  iSca. 
tenant,  who  ha.l  carried  on  the  bufinefs  there,  gave  up  the  ^'J"ra,"r  tfA 
;Iion  ro  the  profecutor,  who  allo  purchafed  the  furniture  i-.^t  tutsaf  r. 
of  him.     The  prof-cuter  redded  in  Milbank,   whrre  he  car-  tbtreat^ksiM 
tied  on  his  bufinefs  of  a  br-twer  j  and  never  intended  perfon-  te  <an  g"  "  te- 
aHy  to  rcfule  in  the  public  houfe,  or  to  ruve  the  bufinefs  of  fnttajimfmr- 
that   houfe   carried  on   upon  his  account ;  neither  did  anv  Tf*Trf**r*T*ft* 

r  .  '     he  had  furcbifed 

perfon  inhabit  his  htmfe  in  the  day-time  ;  but  a  fervant  ot  cf-te/aftrtKart, 
the   prcfecutor's  had  ilept  there  conftantly  for  about  three  f^-^**? 

'  had  hjlefft  there 

week?,  foiely  for  the  purpofe  of  protecting  the  furniture,  till  /'••  tLrtetui,kt 
a  tenant  could  be  procured  for  the  houfe.     The  prifoner  was  olur'tr  nw  \*. 
found  guilty  of  the  off.nce  as  charged   in  the  indiclment;  tt*dd  to  inhabit 

i  ,  -,  .  /.  •    f          %  .     .  r    i       T     i  '•' h'urfelfs  vohere- 

but  the  queltion  was  referred  tor  the  opinion  of  the  judges,  firetenvahm 
whether  by  fuch  occupation  of  the  houfe  by  Pearce  in  the  f-r ftt*r<*z  •-*•.* 

.          ,-•  i  •       ,        ,,.         ,       /-         -  ,  .        ,       f*«  in  the 

manner  above  dated  it  became  his  awfUmg-oouff,  within  the  daeiiirg  hcafe 
meaning  of  die  ftatute,  fo  as  to  fubiecl  the  prifoner  to  the  ot  fuch  ^wr-t-  « 

the  vahi  cf  40  I. 

capital   part  of  the  charge.      In  Trinity  term    1800,    the  was  k>.!dt« 
Judges  held  the  conviclion,    as  to  the  capital  part  of  it,  ^r:r'/  at  '\r\e 

'   cafttjlfartoftht 

wrong  •,  being  of  oprnion,  that  as  the  mafler  never  intended  djr^^-wtkn, 
to  inhabit  the  houfe,  it  was  not  within  the  ftuute  ;  and  that  :^^'"  1Z^""- 
it  would  have   been   no   burglary    if  the    houfe  had   been 
broken  in  the  night.     Tne   prifoner  was  therefore  recom- 
mended   to  mercy  on   condition  of  tranfportation,    which 
would  have  been  his  punifhment  if  the  vcrdidl  had  been 
properly  taken. 

A.  died  in  his  houfe  ;  B.  his  executor  put  fen-ants  into  it,  Rex  v.  Jones  and 
who  lodged   in  it   and  were  at  board  wages  ;  but  B.  never  L^g~ari  °-  B. 
lodged  there  himfelf.     Upon  an  indiclment  for  burglary  the  M 
quertion  was,  whether  this  might  be  called  the  manfion-houfe  3C5* 
of  B.  ?      The  court   inclined  to   think  it   might,   becauft  the 
fervants  lived  there :  but  upon  the  evidence   there  appeared 
no  breach  of  the  houfe. 

4.  As  to  the  Owner. 

It  is  necefiary  to  afcertain  to  whom  the  manflon  belongs,         x  ., 
and  to  ftate  that  with  accuracy  in  the  indidment.     And  /* 
here  it  is  to  be  lamented  that  the  fame  rule  does  not  prevail  Fo:t' l'  ~~' 


Kk  2 


in 
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ch  xv.  §  13.  in  this  cafe  as  in  arfon,  which  is  confitiered  as  an  offence 
intoh&maHfan.  againft  fa  aftuaj  poflefibr  by  whatever  title  he  may  hold  the 
pofTefllon.  But  in  burglary  the  rule  is  much  more  complex ; 
the  ownerfhip  being  neither  referable  altogether  to  the  legal 
title,  nor  to  the  pofieflion,  but  partaking  fometimes  of  one 
fomeiimes  of  the  other,  as  well  as  of  both."  If  the  rule  by 
which  to  afcertain  this  ownerfhip  may  be  comprefled  with 
fufficierit  difcrimmation  into  a  fmall  compafs,  I  fhould  fay 
General  rule.  generally,  that  where  the  legal  title  to  the  whole  manfioa 
remains  in  the  fame  perfon ;  there,  if  he  inhabit  it  either 
by  himfelf,  his  family,  or  fervants,  or  even  by  his  guefts,  the 
Indiclment  muft  lay  the  offence  to  be  committed  againft  bis 
manfioiK  And  fo  it  is  though  he  let  out  apartments  to  in- 
mates, who  have  a  feparate  intereft  therein,  if  they  have  the 
fame  outer  door  or  entrance  into  the  manfion  in  common 
with  himfelf.  But  if  diftinft  families  be  in  the  exclufrve 
occupation  of  the  houfe,  and  have  their  ordinary  refidence 
or  domicile  there,  without  any  interference  on  the  part  of  the 
proper  owner;  or  if  they  be  only  in  pofleftion  of  parts  of  the 
houfe  as  inmates  to  the  owner,  and  have  a  diftinft  and  fe- 
parate entrance -,  then  the  offence  of  breaking,  &c.  their 
feparate  apartments  mufl  be  laid  to  be  done  againft  die 
nvanfion-houfe  of  fuch  occupiers  refpe&ively.  How  far  thefe 
general  obfervations  are  well  founded  will  beft  be  feen  by 
referring  to  the  cafes  themftlves  from  whence  they  have  been 
drawn  :  and  thefe  may  be  confidered  in  two  points  of  view  ; 
as  pointing  out, 

1.  What  Jball  be  faid  t&  be  an  occupation  Or  inhabiting  fu» 
juret  to  make  it  the  manfion  of  the  party. 

2.  Where  a  fever  ance  of  occupation  in  the  fame  manficnjhatt 
conjlitutefo  many  dijiincl  manftons  in  laiv. 

&  14.  i.  If  a  perfon  inhabit  a  dwelling-houfe,  as  the  wife,  gueft, 

IHia:  an  ctmpa-  fervant,  or  part  of  the  family  of  another,  it  is  the  occupation 
i  Hawk*. ch. 38.  in  law  of  fuch  other  perfon,  and  muft  be  fo  laid  to  be  in  the 
f,\ T -'*'  I4>  indictment.  This  rule  holds  with  refpe£l  to  all  perfons 

ty  irivantt. 

i  K'ale,  522  557.  ftanding  in  the  relation  of  fervants.  Thus  apartments  in  the 
king's  palaces,  or  in  the  houfes  of  noblemen  for  their  Tie  wards 
and  chief  fervants,  can  only  be  laid  to  be  the  manfion-houfe 
of  the  king  or  nobleman  •,  as  was  long  nco  adjudged  in  the 
infhnccs  of  Somerfet  Houfe,  and  Whitehall  and  more  rc- 

9  cr 
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cently  in  that  of  Chclfea  Hofpital;  for  In  all  thefc  cafes  the  Ch.  xv.  §  14. 

occupation  of  the  actual  inhabitants  is  not  in  rheir  own  ^V"*^"'*'?*' 

right,  but  as  fervants,  or  in  the  nature  of  fuch,  reprcfenting  chelf(.a  Hofoitai 

their  mafter:  and  therefore  their  occupation  is  that  of  the  or  Peyton's  cafe, 
lord  or  proprietor  of  the  whole  manfion.  " 


At  the  feffions  at  the  Old  Bailey  before  Eafter  term  1704,  A™  Hawkins1* 
Ann  Hawkins  was  indicted  for  burglary  in  the  manfion-  "fe?  ^  B-  '  7°4' 

0       '  MS.  Tracy  Sa. 

houfe  of  Samuel  Story  :  and  upon  the  evidence  it  appeared  Foft.  3s. 
that  it  was  the  houfe  of  the  African  company,  and  that  Story  Surglaryn:^ 

•  •     apartments  cj 

was  an  officer  of  the  company,  and  had  feparate  apartments,  cfficer}  ef  a  puLlc 
and  lodged  and  inhabited  there.     Whereupon  it  was  ruled  *£&£?£ 
by  Holt  C.  J.,  Tracy  J.,  and  Baron  Bury,  that  Story's  apart-  mar.fan.i-.  .-._ 
ments  could  not  be  faid  to  be  his  manfion-houfe,  becaufe  he  *uc 
and  others  in  fimilar  fituations  inhabited  them  only  as  offi- 
cers of  the  company  :  and  for  this  the  jury  were  difcharged 
of  this  indictment  ;  and  it  was  laid  as  the  manfion-houfe  of 
the  company.     For  though  an  aggregate  corporate  body  can- 
not be  faid  to  inhabit  any  where,  yet  they  may  have  a  man- 
fion-houfe for  the  habitation  of  their  fervants. 

John  Picket  was  indicted  for  burglary,  and  fteaHng  bullion  Picket's  cife, 
in  the  dwelling-houfe  of  the  Eaft-India  company,   which  is  1?6s'  ^cprjt> 
inhabited  by  their  fervants  ;  and   was  convicted  and  exe-  Forfter'sMS. 
cuted. 

Maynard  was  indicted  for  burglary  and  felony  in  breaking  Charles  May- 
and  entering  the  manfion-houfe  of  the  matter,   fellows,  nnd  Cambridge  Lent 
fcholars  of  Bennet  College  in  Cambridge.     The  fact  was,  Ail  I7"4" 

Serjr.  Forltei's 

that  he  broke  into  the  buttery  of  the  college,  and  there  ftole  MS. 
fome  money  :  and  it  was  agreed  by  all  the  Judges,  upon 
reference  to  them,  that  it  was  burglary. 

George  Brown  was  indicted  for  burglary  in  the  dwelling-  Brown's  cafe, 
houfe  of  Martin  Graydon,  and  ftealing   thereout  oats.     A  AfT^S*.  c^r".  . 
2d  count  ftated  it   to  be   the  dwelling-houfe  of  Thomas  wiifonj.  MS. 
Trumball.     Graydon  who  was   a  farmer  had  a  dwelling-  j,.  &  MS.  jud. 
houfe  in  which  he  lived,  a  liable,  cow-houfe,  cottage,  and  ante>  f  i°-S-§. 

...  .....,...,  °.          ,     tur  another  point. 

Darn,  all  in  one  range  or  buildings  in  the  order  mentioned, 
and  under  one  roof  :  but  they  were  not  inclofed  by  any  wall 
or  court-yard,  and  had  no  communication  from  either  to  the 
other  within.  Trumball's  family  refided  in  the  cottage  by 
agreement  with  Graydon  when  he  went  into  his  fervice  ;  but 
Trumball  paid  no  rent  ;  only  an  abatement  was  made  in  his 
T-vages  on  account  of  his  family  being  to  refide  in  the  cot- 
K  k  3  .  tage. 
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Ch.  XV.  $  14.    tage.     Some  corn  Iiaving  been  mi  fled  out  of  the  barn,  Trum- 

In  luh  'ff  man/ion,    i      1  1  i  r  <    •         i        i 

_  ball  and  another  perlon  put  a  bed  in  the  barn,  and  went  and 

flept  there,  and  on  the  fourth  night  after  they  1ml  fo  done 
the  prifonrr  unlocked  the  barn  door  and  took  away  a  quan- 
tity of  oats.  After  conviction,  judgment  WHS  refpited  upon 
a  doubt  whether  it  could  bf  confidered  as  the  dwelling-houfe 
either  of  Gr.iydon  or  Trumball.  Upon  a  coufevence  in 
Michaelmas  krm  1787,  it  was  agreed  by  all  the  Judges  that 
the  Heeping  iu  the  barn  made  no  difference.  But  they 
held  (Duller  J.  doubting)  that  this  was  no  mere  than  a 
licence  to  Trumball  the  fervant  to  lodge  in  the  cottige,  and 
not  a  letting  of  it  to  him.  And  that  the  barn  as  \vc!l  as  -the 
rell  of  the  buildings,  being  under  the  fame  roof,  continued 

MS.  GouM  J.  parts  of  the  manficn-houfe  of  Graydon.  And  many  of  tiie 
Judges  inclined  that  if  there  had  been  a  demife  to  Trumball 
of  the  cottage,  the  barn  would  ftill  have  continued  part  of 
Graydon's  dwclling-houfc  in  point  of  law. 

1  s 

§  tc.  By  the  fame  rule,  if  the  chamber  of  a  gueft  at  an  inn  be 

Cue/is.         broken  open,  it  mull   be   laid   in  the  indictment  to  be  the 
m4'  manfion-houfe  of  the  innkeeper.     It  is  indeed  faid  in  Dalton, 


cr  J5i.  f.  4.  that  if  the  holt  of  an  inn  break  the  chamber  of 
his  gueft  in  the  night  to  rob  bin),  it  is  burglary,  out  this 
may  juftly  be  quellioned  :  and  there  fecms  no  diftitution 
between  that  cafe  and  the  cafe  of  an  owner  refilling  in  the 
fame  houfe  breaking  the  chamber  of  an  inmate  having  the 

Kel.  34.  fame  outer  door  as  himfclf  ;  which  Kclyng  fays  cannot  be 

burglary. 

Abel  Proffer's  Abel  Profiler   was  indicted  for  burgl  >.rioufly  breaking,  &c. 

feSto.AfrTrt*  the  huufe  of  Nathan  LtJyX»  aiul  lt[-<'!i"K  '»s  property  there. 

a.vis.  s.ni.3o6.  The    protecutor,   a  Jew    prdlar,  came   to  the   houfe  of  one 

Lewis  a  publican  to  Hay  .11  night,  and  fattened  the  door  of 

twee  of  tonmr  * 

rMed  twits  the    his  b^.'d-chamber.      The   prifoner  pretended   to  Lewis  the 

tkamitr^Mvm    landlord  that  the  profccutor  had  ftolen  his  goods  ;  and  under 

in  the  nighi,  ,md   jjj|s   pretence  he   with  the  ailtitance  of  Lewis  and  others 

heldttktwriary  forced  the  chamber  door  open  with  intent  to  fteal  the  goods 

muft  ki  laid  re  fa    mentioned  in  the  indictment,   and  the  prifoner  accordingly 

inuft  of  the  inn-     ftoletliem.     Thefe  facts  were  founil  fpecially.     Mr.  Baron 

':'<*rru£d*a'f  Adams,  who  tried  the  prifoner,  doubted  whether  the  bed- 

chamber could  properly  be  called  the  dwelling-houfc  of  the 

proiecutor  as  defer  ibed  in  the  indictment,  being  truly  a  part 

of 
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of  the  dwelling- houfc  of  Lewis  the  innkeeper:  he  therefore  ch  X 

_    .  ,,       r      i_       T     j  I*v>bfcm«> 

referved  the  point  for  rhe  opinion  of  t!  e  reit  of  the  Judges.  _ 
And  they  all  thought  that  though  the  profccutor  had  for  that 
night  a  fpecial  intcrelt  in  the  btd-cl.an>ber,  yet  it  was  merely 
for  a  particular  purpofc,  namely,  to  fleep  t'nere  that  night  as 
a  travelling  gucit,  .mil  not  as  a  regular  logger.  That  he 
had  no  certain  and  permanent  interell  in  the  room  itfelfj 
but  both  the  property  and  the  polTdlion  of  the  room  remained 
in  the  landlord,  who  would  be  anfwerable  civiliter  for  any 
goods  of  his  jjuell  tint  were  Itolen  in  that  room,  even  /or 
the  goods  now  in  qutflion;  which  he  could  not  be  unlefs 
that  room  were  deemed  to  be  in  his  poilciTion.  That  the 
landlord  mi^!,t  go  inro  th-  room  when  he  pleafed,and  would 
be  no  trrlpa.ier  to  the  gueft.  Upon  the  whole,  that  this 

indictment  w.is  infufficient.     Lord  Hale  nuts  this  cafe  :  If  J  Ha'p»  55-4-    . 

...         •   ,      ,  u     i       i     4BUc.Coas.ii7. 

A.  be  a  lodgrr  in  an  inn,  and  in  tiie  ni^ht  he  open  the  latch 

of  his  chamber  door,  and   ileal  g;  ods  in  the  houfe  and  go 

awiy  j  it  may  be  a  o^icltion  whether  this  be  burglary  ?  and, 

fiys  the  leaned  author,  it  f  ems  not,  becaufe  he  had  a  kind 

of  fpecial  intcreit  in  his  chamber,  and  fo  the  opening  of  his 

own  door  was  no  breaking  of  the  innkeeper's  houfe:  but  he  (Kel.  69.)    . 

admits,  that  if  A.  had  rpened  the  chamber  of  another  lodger 

in  the  inn,  to  fte,il  his  goods,  th  it  had  been  burglary.     Now 

if  th^  rrafoning  in  the  above  c.»fe  of  Proffer  be  juft  and  well 

founded  ;   namely,  that  a  gue't  h.is  not  even  the  pofilffion  of 

a  room  in  ;m  inn  for  himfclf,  but  it  remains  ftill  in  the  pof- 

fciricn  of  tlte  heft  ;  that  reafuning  will  bear  very  hard  againft 

the  ditlisicbon  which  Lord  Plate   inclines  to  adopt  in  the 

above  patl'ige  :  and  then  the  c.tfe  of  a  ;ju?ft  in  an  inn  break-  Vidt  ant?,  f.  4. 

ing  his  own  door  to  (leal  goods  in  the  night  will  fall  under  FL/f  Gowen's 

the  fame  confideration  as  a  ferv-uit  under  the  like  circum-  c-fe,Muh  17^6 

i        i  •         i    r  i  11  •    i       i    .      r  kt.  Arion. 

Ranees:  aiw   this  deterves  to  be  well  weighed  before  any 
final  refoluiiou  upon  the  point. 

As  the  pofTeiTion  of  the  fervant  or  guefl  is  the  pofTeflion  of  &  1 6. 
the  owner,  fo  is  the  pofleffion  of  any  who  in  law  are  deemed 
to  be  part  of  the  owner's  family.  Farre's  cafe  is  very  ftrong 
to  this  effect  ;  where  it  was  holden,  that  if  the  houfe  of  a 
feme  covert  who  lives  apart  from  her  hufband  be  broken, 
though  the  hufoand  had  exprefsly  refufed  to  have  any  thing 
to  do  with  the  leafe,  and  the  landlord  had  thereupon  agreed 

Kk4  with 
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Ch.  xy.  §  16.   w'ith  the  wife  alone,  yet  it  muft  be  laid  to  be  the  houfe  of  the 

fn  •wfij/e  maijton.    V-IJT,./. 

hulband.  But  it  feems  to  follow  as  a  matter  of  courfe, 
that  in  any  cafe  where  the  law  would  adjudge  the  feparate 
property  of  the  manfion.to  be  in  the  wife,  and  flie  has  alfo 
the  exclufwe  pofTeflion,  the  burglary  ought  to  be  laid  againft 
Jier  manfion-houfe,-and  not  againft  that  of  her  hufband. 

§  17-  2.   What  fever  anc  e  of  occupation  in  the  fame  houfe  will  conjli~ 


Several  t  eat  Mf  tits 


in  t 


r  r  t  /•          •      i          « 

tuteja  manyjeveral  tnanfions  ?/;  law  ? 


This  is  evidently  the  cafe  where  there  is  an  actual  fever- 
ance  in  fact  by  a  partition  or  the  like,  all  internal  communir 
cation  being  cut  off,  and  each  part  being  inhabited  by  feveral 
Occupants. 

fonei's  cafe,  Martha  Jones  was  indicted  for  burglary  and  larceny  in  the 

«.,r.  Ld*Pb.'B.9C'  dwelling-houfe  of  Thomas  Smith  and  John  Knowles.  The 
Ey«h*  Could  J.  profecutors  were  in  partnerfhip,  and  lived  next  door  to  each 
(new  edit.  607.)  Other.  T^e  two  houfes,  which  were  formerly  one,  had  been 
Sfwrel  Kfufa.  divided  for  the  purpofe  of  accommodating  their  refpedive 

Ham  of  dijtia:!        f  *       * 

}art,o/ii>ffjmc  families,  and  were  then  perfectly  diftinct  and  feparated  from 
f'wn**j**i%  eac^  otner>  without  any  communication  but  by  the  ftreet. 
4  jo-nt  property  The  houfckeeping  was  paid  by  each  partner  refpectively  for 

therein,  and  PU\~    \  •  I/-LI_  r  i       i     t         r 

ing  the  rent  a*d  W  own  Iioule  j  but  the  rent  and  taxes  of  bota  houfes  were 
taxetforthc  paid  jointly  out  of  the  partnerfhip  fund.  The  offence  was 

Vihaleoutoftke  .          '  r        r  o      •   i 

^htftock,niake  committed  in  the  hoiiie  or  bmith^  to  whom  the  priioner  was 
Jwtr'alntifiuu.  fervant.  It  was  objected,  that  although  thefe  two  houfes 
were  the  joint  property  of  both  the  partners,  yet  they  were 
the  feveral  and  refpective  manfions  of  each  ;  and  therefore 
the  offence  ought  to  have  been  laid  as  committed  in  the 
houfe  of  Smith  only.  And  the  court,  confidering  the  ob- 
jection to  be  well  founded,  directed  the  jury  to  acquit  the 
prifoner  of  the  capital  part  of  the  charge  ;  mid  fhe  was  found 
guilty  of  the  fimple  larceny  only. 

Tr»$y  ».  Talbot,       In  Tracy  v.  Tajbot,  Lord  Holt  was  of  opinion  that  if  two 

Ki>  PiL  saik?    ^veral  houfes  are  inhabited  by  two  feveral  families  who  make 

•>\i-  or  have  but  one  common  avenue  or  entrance  for'both;  yet 

jn  refpect  of  their  original  both  houfes  continue  rateable 

Separately  ;  and  if  one  family  go,  one  houfe  is  vacant.     But 

if  one  tenement  be  divided  by  a  partition,  and  inhabited  by 

flifFerent  families,  viz.  the  owner  in  one,  and  a  ftranger  in 

another  j   thefe  are  feveral   tenements,  feverally  rateable, 

while 
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while  ttey  are  thus  feverally  inhabited  ;  but  if  the  ftranger  ch.  xv.  §  i7. 
and  his  family  go  away,  it  becomes  one  tenement  again.  :•/;>  mar  fa. 

With  refpect  to  the  cafe  of  chambers  in  the  inns  of  court,  Ante,  f.  9. 

...  ...  .  .  ,  Tracy's  MS.  ?i. 

which  have  been  before  noticed  in  another  view,  they  are  to  Evln;  v  Finch3t 
all  purpofes    considered    as    diftintt  dwelling  houfes  :  and  Cro.  Car  473. 

i         f  i  i       c  "W.  Jones,  :c4« 

therefore  whether  the  o%vner  happen  to  enter  at  the  lame  ,  ^aie,  $3.1',!. 

common  outer  door  or  not  will  make   no  manner  of  differ-  55°-    « Hawk. 

ch.  38.  f.  it* 
ence.     The  fets  are  often    held  under  diftindt  titles,  and 

are  in  their  nature  and  manner  of  occupation  as  unconnected 
with  each  other  as  if  they  were  under  feparate  roofs. 

Much  doubt  has  formerly  been  entertained  whether  in  the         §  18. 
cafe  of  burglary  in  the  hired  apartment  of  an  inmate,  it  (hall  Inmate*' 
be  laid  to  be  committed  in  the  maufion  of  the  inmate  or  of 
the  owner.     Lord  Hale  was  of  the  former  opinion  ;  which   J 
is  alfo  argued  for  very  elaborately  by  Hawkins,  at  lead  where  f.  13,  <$. 
the  party  has  a  fixed  and  certain  intereft  in  his  apartment. 
As  where  one  hires  a  diftinct  apartment  in  the  houfe  for  his 
lodging  for  a  certain  time,  though  he  enter  at  the  fame  door 
ivith  the  other  inhabitants,  and  therefore  is  but  an  inmate  : 
becaufe  as  long  as  it  is  fevered  by  the  ieafe,  it  is  in  the  eye 
of  the  law  as  diftincl  from  the  other  parts  of  the  houfe,  as 
if  the  perfon  \vho  rented  it  had  a  freehold  or  inheritance  in 
it.     This  opinion  of  Hawkins  is  delivered  generally,  without 
reference  to  the  diftin&ion  of  the  owner's  redding  or  not  in 
the  fame   manfion.     But  his  reafoning  evidently  tends  to 
exclude  any  fuch  diftinction.     But  however  convenient  fuch 
a  rule  might  have  been,  it  certainly  does  not  coincide  with 
the  current  of  authorities  either  ancient  or  modern.     For  the 
rule  is  now  taken  to  be,  according  to  the  opinion  of  Kclyng,  Kei.  84.  4B!ac. 
that  if  the  owner,  who  lets  out  apartments  in  his  houfe  to  Com-  -Z.S-  Lec 
other  perfons,  fleep  under  the  fame  roof,  and  have  but  one  Co*?,  i.  * 
outer  door  common  to  him  and  his  lodgers,  fuch  lodgers  are 
only  inmates,  and  all  their  apartments  are  parcel  of  the  one 
dwelling-houfe  of  the  owner.     But  if  the  owner  do  not 
lodge  in  the  fame  houfe,  or  if  he  and  the  lodgers  enter  by 
different  outer  doors,  the  apartments  fo  let  out  are  the  man- 
fion for  the  time  being  of  each  lodger  refpetlively.     And 
accordingly  it  was  fo  ruled  by  Holt  C.  J.  at  the  Old  Baiiey  in  MS.  Tucv,  83. 
1 7°  i  i  although  in  that  cafe  the  rooms  were  let  for  a  year 
under  a  rent.     And  Tanner  an  ancient  clerk  of  the  court 

faid, 


5°6 
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fnid,  that  the  con  (hint  opinion  and  pra£licc  of  the  court  had 
been  according  to  the  opinion  of  Kelyng  C.  J.,  which  opinion 
w.is  cited  by  Lord  Holt. 

Richard  Carrell  was  indicted  for  burglary  in  the  dwelling- 
houfe  of  John  Jordan.  The  houfe  in  which  the  offence  was 
committed  belonged  to  one  Nafh,  who  did  not  live  in  any 
part  of  it  himfclf,  but  let  the  whole  of  it  out  in  feparate 
lodgings  from  v/eek  to  week.  Jordan  had  two  apartments  in 
the  houfe,  a  fleeping  room  up  one  pair  of  ft.urs  and  a  work- 
fhop  in  the  garret,  which  he  rented  by  the  week  as  tenant 
at  will  to  Nafh.  The  workfhop  was  the  room  broken  open 
by  the  priforur.  In  Eafter  term  1782  ten  Judges  againft  two 
held  the  offence  well  laid,  and  relied  on  the  cafe  of  Rogers. 
The  two  Judges  thought  that  it  was  not  the  manfion-houfe 
of  Jordan,  but  that  it  might  have  been  laid  to  have  been  the 
manfion-houfe  of  Nifh  :  to  which  fome  of  the  others  inclined 
if  it  were  not  the  manfion  of  Jordan. 

In  Trapfhuw's  cafe  the  fuels  were  exaclly  the  f.ime  ns  in 
Carrell's  cafe :  the  owner  let  the  houfe  out  to  different 
lodgers,  who  had  but  one  common  outer  door.  The  profe- 
cutor  Linney  rented  and  occupied  a  room  on  the  firft  floor, 
where  he  flept,  and  a  parlour  below,  which  latter  was  broken 
open  and  rifled  by  the  prifoner.  All  the  Judges,  upon  the 
authority  of  Carrell's  cafe  and  Rogers's  cafe,  held  that  the  in- 
didlment  (which  was  on  the  ft.^l  &  4  W.  &  M.  c.  9.)  well 
laid  the  robbery  to  be  in  the  dwelling-houfe  of  Linney,  and 
that  the  conviction  was  proper. 

Hence  it  follows,  that  if  a  man  let  out  part  of  his  houfe  to 
inmates,  and  continue  to  inhabit  the  reft  himfclf;  if  he  break 
open  the  apartments  of  fucli  inmates,  and  fleal  their  goods, 
it  is  felony  only,  and  not  burglary  ;  for  it  cannot  be  burglary 
to  break  open  his  own  houfe. 

But  a  mere  occupation  of  fome  part  of  the  manfion  by  the 
owner,  without  inhabiting  the  Time,  makes  no  difference 
in  the  queftion  of  burglary  with  refpecl  to  tenants  or  inmates. 
William  Rogers  was  indicled  at  the  Old  Bailey  for  burg- 
MS.'coai/aod  ^TY  m  tne  dwelling-houfe  of  Philip  Chandler.  It  appeared 
BuiiT  js.  that  the  owner  Jet  the  whole  of  it  in  apartments  to  different 

'iU.  jof.j  psrfons,  and  did  not  inhabit  any  part  of  it  himfelf.  Chand- 
ler rented  the  bottom  part  of  the  houfe,  confiding  of  a  (hop 
and  a  parlour  and  a  cellar  underneath ;  but  the  owner  had 

taken 
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In  iviioje  mtn/iou. 
I/:matcf. 


Carrell's  cafe, 
O.  B.  Feb. 1781. 
MS.    Gould  and 
Culler  Js. 
VI.  i  Leach,i73. 
S.  C.  n.  a. 
Where  an  inmate 
iiad  tivo  rooms, 
trie  in  -which  he 
Jlept,andtht  'jtb.r 
up  Hairs  ;  kfld 
burglary  in  the 
latter  muft  be 
laid  in  his  mar.- 
jion  }  the  s.w»i  r 
retaining  no  fa- 1 
tjthe  kouj'e. 
(EyicB.  &  Dul- 
ler JO 

Rogsrs's  cafe, 
infra. 

Trapfliaw's  cafe, 
O.  B.  Aug. 
1786,  anc  Hil. 
term  1787.  MS. 
Jud.  Leach,? 33. 
S.  C.  (new  edit. 
478.) 


Kel.  84    MS. 
Ti-ac>,  Si. 


§  I9. 

Ofcufation  if 
tior.fr  ivith.ut 
inhabiting. 

Rogers's 
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taken  back  the  cellar  for  the  purpofe  of  keeping  wood  and  Ch.  xv.  §  r9. 

,       ,         .  f      ,  In  tcteli  manjlat, 

lumber  in  it,  deducting  lo  much   for  it  out  ct  the  rent.        j/mj:e!. 

There  was   but  one  common  outer  door  from  the  itreet,  . 

which  communicated  with  the  red  of  the  houfe  as  well  as 

the  fh-ip  and  parlour  in  which  the  bur^liry  was  committed. 

i\ine  jiulges  prefcnc  aii  agreed  that  the  indictment  properly 

laid  the  Ihop  am!  parlour  to  be  the   manfion-houfe  of  the 

profecutor  ;  for  that  though  the  owner  occupied  the  cellar, 

yc-t  as  he  did  r,ot  inhabit  any  part  oif  the  houfe,  it  could  not 

be  laid  to  be  his  dwelling-houfc;  though  if  he  had  it  wouU 

have  been  otherwiie. 

But  there  may  be  fuch  n   Cver.ince  by  leife  of  part  of         ^  2o. 
a  manGou  as  th.it  it  fnall  no  longer  be  the  fubjecfc  of  burg-  Si™**"  ty 

lead. 

Lry. 

If  A.  have  a  (hop  which  is  parcel  of  his  houfr,  the  indicV  rumet'sMS.Sj. 
ment  mult  be  for  breaking  the  rrnnfion-houfe  of  A.;  but  if  l.H*''e'  ~:~«0- 

r±*  I  -   o  }  j  4- 

it  be  levered  by  bale,  and  have  no  communication  with  the  4.  Bhc.  Com. 
dwclliug-houfc-,   by  having  a  different  entrance  ;  then  unlefs   j^'awk. ca  18. 
the  leiTre  or  his  iVrvant  ile?p  th-.'re  ufuilly  or  often,  no  burg-  f.  16. 
lary   can   be   committed    in  it.     For  it  is  not  the  manfion- 
houfe  of  .A.,  being  fevered  by  the  leafe  ;  nor  can  it  be  faki 
to  be  the  nuniion-houfe  of  the  Itflee,  if  neither  he  nor  his 
family  ever  dwell  there,  or  if  their   lleeping  there  be  only 
cafual  or  temporary.      ^fc 

KtlyivT  }12S  put  ;he  cafe  of  a  man  having  a  dwelling-houGf,  Kel.  83,  4. 
who  lets  a  cellar  and  a  dumber  in  the  houfe  to  J.  S.,  referv- 
ing  the  reit  of  his  houfe  for  his  own  dwelling  ;  and  the  only 
paff.tge  to  the  cellar  is  out  of  a  flreet ;  and  if  the  cellar  be 
broken  open  in  the  night,  whether  it  be  burglary  ?  And  he 
thinks  not,  becaufe  it  was  fevered  by  the  leafe,  and  had  no 
communication  with  the  red  of  the  houfe.  But  this  may 
well  be  queftioned  •>  for  the  cellar  which  was  before  parcel 
of  the" houfe  is  no  more  fevered  by  the  leafe  therefrom  than 
the  chamber  which  was  alfo  let  to  J.  S. ;  and  Kelyng  admits 
that  if  the  chamber  were  broken  open  it  would  be  burglary, 
and  (hould  be  laid  to  be  the  manfion  of  the  owner  j  there 
being  but  one  common  entrance  to  him  and  the  lodger.  But 
if  the  cellar  alone  had  been  let,  then  clearly  no  burglary 
could  have  been  committed  in  it.  And  this  diilindlioa 
feems  fully  to  have  been  adopted  in  a  late  cafe  of  Gibfon 

and 
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Ch.xv.  §  20.  and  others  ;  who  were  indicted  and  convicted  of  a  burglary 
lnW%m™e"{10"'  in  the  dwelling-houfe  of  Thomas  Smith,  and  dealing  the 
-  goods  of  John  Hill.  Smith  was  the  owner  of  a  houfe  at 

Rexv.  Gibfon     Ether,  in  which  he  refided,  and  to  which  houfe  there  was  a 
atli°ining  built  clofe  to  the  houfe  ;  but  there  was  no 


Air.  1785.  internal  communication  between  the  houfe  and  the  (hop  ; 
Buifer  js?U  °  an^  no  perfon  lay  in  the  fhop  ;  and  the  only  door  to  the  fhop 
i  Leach,  396.  was  in  the  court-yard  before  the  houfe  and  the  fhop,  which 
yard  was  inclofed  by  a  brick  wall  3  feet  high,  including  both 
the  houfe  and  fhop.  Smith  let  the  (hop  together  with  fome 
apartments  in  the  houfe  to  John  Hill  from  year  to  year  at  a 
rent.  There  was  only  one  common  door  to  the  houfe,  which 
communicated  as  well  to  Smith's  as  to  Hill's  apartments.  A 
gate  or  wicket  faftened  by  a  latch  in  the  wall  of  the  court- 
yard next  the  road  ferved  as  a  communication  both  to  the 
houfe  and  fhop.  The  burglary  was  committed  in  the  fTiop.  And 
upon  objection  that  that  could  not  be  faid  to  be  the  dweiling- 
houfe  of  Smith,  the  point  was  referred  to  the  Judges,  who  in 
Eafter  term  1785  were  all  of  opinion  that  the  indictment 
was  well  laid  in  defcribing  it  to  be  the  dwelling-houfe  of 
Smith,  who  inhabited  in  one  part  ;  and  there  being  but  one 
outer  door;  efpecially  as  it  was  within  one  curtilage  or  fence  : 
and  that  the  fhop  being  let  with  a  part  of  the  houfe  inhabited 
by  Hill,  ftill  continued  to  be  part  of  the  dwelling-houfe  of 
Smith,  although  there  were  no  internal  communication  be- 
tween them.  But  it  was  admitted  that  if  the  fhop  had  been 
let  by  itfelf,  Hill  not  dwelling  therein,  burglary  could  no$ 
have  been  committed  in  it,  for  then  it  would  have  been 
fevered  from  the  houfe. 

5.   //;  the  night. 

:T*  The  breaking  and  entering  mull  be  in  the  night;  though, 

i  Hale,  55  1,  5.    they  need  not  be  both  in  the  fame  night:  for  if  thieves 

MS.  Burner,  Ra.  breajc  a  hoie  jn  t]ie  houfe  one  night,  to  the  intent  to  enter 

4  Blac.  Ccm. 

214,  6.  another  night,  and  commit  felony,  and  they  accordingly  do 

fo  through  the  hole  they  fo  made  the  night  before,  this  feems 
to  be  burghry  ;  for  the  breaking  and  entering  were  both  in 
the  night  j  and,  fays  Lord  Hale,  it  (hall  be  fuppofed,  that 
they  broke  and  entered  in  the  night  "when  they  entered;  for  the 
breaking  makes  not  the  burglary  till  the  entry.  If  this  were 
the  true  legal  fuppofition,  which  however  by  no  means  feems 
neceffary  to  conftitute  that  cafe  burglary,  it  might  have  been 

applied 
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applied  not  improperly  to  the  cafe  before  put  by  the  fame  Ch.  xv.  §2I. 

author  where  the  breaking  was  in  the  day-time,  and  the  en-     lr' :'~'  r!£r-" 

tering  at  night  •,  which  he  fays  will  not  be  burglary,  upon  the 

authority  of  Crompton  from  8  Ed.  2.;  though  it  is  obferv-  Crcmpton^.a. 

able  that  the  refolution  there  only  was,  that  if  thieves  enter 

in  by  night  at  an  hole  in  the  wall  which  was  there  before,  it 

is  not  burglary :  but  it  does  not  appear  who  made  the  hole, 

much  lefs  that  it  was  made  by  the  thieves  themfclves  with 

intent  to  enter  more  fecurely  at  night.     As  to  what  fhali  be  4Biac.Com.224. 

accounted  night  for  this  purpofe ;  anciently  the  day  was  ac-  sum.^l.50" 

counted  to  begin  only  from  fun-rifine,  and  to  end  immedi-  3  inft.  63. 

f       f         ,        •    -  .....  i  Hawk.  ch.  38. 

ately  upon  fun-fet :  but  it  is  now  generally  agreed,  that  if  f.  a.  ,  Bac. 

there  be  day-light  enough  begun  or  left  either  by  the  light  Abr*  S4l- 
of  the  fun  or  twilight,  whereby  the  countenance  of  a  perfon 
may  be  reafonably  difcerned,  it  is  no  burglary :  but  that  this 
does  not  extend  to  moon-light;  for  then  many  midnight 
burglaries  would  go  unpunifhed.  And  beGdes,  the  malignity 
of  the  offence  does  not  fo  properly  arife,  as  Mr.  Juftice 
Blackftone  obferves,  from  its  being  done  in  the  dark,  as  at 
the  dead  of  night,  when  all  the  creation  except  beaits  of 
prey  are  at  reft,  when  fleep  has  difarmed  the  owner,  and  ren- 
dered his  cattle  defenceleis. 

6.  As  to  tl:e  inft  fit. 

The  breaking  and  entry  of  the  manGon  in  the  night  muft          §  22. 
be  with  intent  to  commit  fome   felony  therein,  as  murder,  i",^'^5-9'^6,]* 
larceny,   &c.,  whether  the  felonious  intent  be  executed  or  &;•   iBac.  Abr. 
not.     For  if  the  intention  of  the  entry  be  either  laid  in  the  f^nd.  iT-  *~' 
indictment  or  appear  upon  the  evidence  to  be  only  to  com-  'Hawk.  ch.  3$. 
mit   fome  trefpafs,   as  to  beat  any  perfon  in  the  houfe,  it  co-r.I  zts.  * 
will  not  be  burglary,  and  this  although  killing  or  murder  Suun.:f.  30: 
may  be  the  confequence  of  fuch  beating.     For  though  in 
cafe  of  homicide,  if  one  premeditately  intend  to  beat  another 
very  feverely,  and  execute  his  purpofe  in  fuch  a  manner  as 
muft  neceffarily  breed   danger,  and  death  enfue  in  confe- 
quence, though  beyond  his  original  intent  j  he  fhall  be  faid 
in  law  to  have  intended  all  the  confequences,  and  therefore 
to  have  intended  the  felony ;  yet  that  intention  is  a  deduc- 
tion in  law  from  the  felonious  acl,  and  may  be  fuppofed  to 
originate  fubfequent  to  the  firft  purpofe  in  the  heat  of  blood' 
confequent  upon  the  execution  of  it.     But  in  burglary  it 
muft  be  found  that  the  entry  was  for  a  felonious  purpofe  ;  r'&  Kd.  47- 
th  ough 
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Ch.  XV.  $22.    though  if  a  felony  be  actually  committed,  that  is  prima  facie 
"'*'         pregnant  evidence  of  fuch  an  intent,   unlefs  the  contrary 

appear. 

EafterSefr.  1687.       A  fervant  who  was  entruftcd  by  his  mafler  ftlls  goods  and 
»»Wiigbt,Her-  conceais  tne  money  in  the  houfe  ;  and  after  he  is  discharged 

betr,  Atkms,  ' 

Powell,  &  Holt,  from  the  frrvice,  breaks  the  houfe,  and    takes  the  money 

j  Show.  53.  which  he  had  concealed.  This  was  holden  to  be  no  burglary, 

becaufe  the  firft  taking  of  the  money  was  not  felony. 

Rex  v.  Knight  The  prifoners  were  indicted  for  felonioufly  and  burghri- 

Gottto&B«U«r  ou%    breaking  and   entering  the   dwelling-houfe  of  Mary 

Js,  &  MS.  Jud.  Snelling  at  Eall  Grinftead  in  the  night  of  the  14th  Novem- 

ttr'in^  h^i'in  her  1  78  1,  with  intent  to  (leal  the  goods  of  Leonard  Ha  w- 

thtnight-trmto  kins,  then  and  there  being  in  the  faid  dwelling-houfe.     It 

recover  tea  which  TTT         r  •          i-  T         M      ' 

bad  been  ft'.xtd  -t    appeared  that  L.  Hawkins,  being  an  excite  officer,  had  feized 
ted  ™  burglary,  j     b        of  tea  oll  fa  famc  mouth  at  a  Mrs.  Tilt's.  in  a  fliop 

being  intituled  for 

the  benefit  eft  lie    entered   in  the  name  of  ormth,  as  being  there  without  a 


%*£  legal  permit,  and  had  removed  the  fame  to  Mrs.  Suelling's 
Ttttment  had  laid  at  Ea(l  Grinftead,  where  Hawkins  lodged.  The  tea  the. 
refaufkirtoJi  °  witnefles  faid  they  fuppofed  to  belong  to  Smith  :  and  that 
jf';*"j,wbieAit  On  the  night  of  the  14th  November  the  prifoners  and  divers 
fmutc.'6  other  perfons  broke  open  the  houfe  of  Mary  Snelling  with 

intent  to  take  this  tea.  It  was  not  proved  that  Smith  was  in 
company  with  them-,  but  the  witnefles  fwore  that  they  fup- 
pofed the  fa6t  was  committed  either  in  company  with  or  by 
the  procurement  of  Smith.  The  jury  were  directed  to  find 
the  prifoners  guilty,  on  the  pcinc  being  referved  :  and  being 
alfo  directed  to  find  as  a  fact  with  what  intent  the  prifoners 
broke  and  entered  the  houfe  ;  they  found  that  they  intended 
Eaft.  term,  23  to  take  the  goods  on  th^  behalf  of  Smith,  in  Eafler  term 
C.  3  i?i2-  following  all  the  Judges  held  that  the  indictment  was  not 
fupported  ;  there  being  no  intention  to  fttal,  however  out- 
rageous the  behaviour  of  the  prifoners  was  in  thus  endea- 
vouring to  get  back  the  goods  for  Smith.  But  if  the  indict- 
ment had  been  for  breaking  the  houfe  with  intent  fclonioufly 
to  refcue  goods  Lized,  &c.,  that  being  made  felony  by  the 
flat.  19  G.  2.'  C.  34..  the  Chief  Baron  and  fome  of  the  other 
Judges  held  that  it  would  have  been  burglary.  But  even  in 
that  cafe  it  was  agreed  that  fome  evidence  muft  be  given  on 
the  pnit  of  the  profecutor  to  ftievv  that  the  goods  were  un- 
cuflomed,  in  order  to  throw  the  proof  upon  the  prifoners 
that  the  duty  was  paid:  but  being  found  in  oil-cafes  or  in 

great 
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great  quantities  in  an  unentered  place  would  have  been  fuf-  CKXV.  $2*. 
*  .     Mr      ,  c  I***. 

ficient  for  that  purpofe.  j 

The  above  opinion  is   in    oppofition    to   what  was  for-  jrhatfeUr.j. 
merly  fuppofed  by  fome,  that  the  felony  intended  mud  be  of 
fuch  a  fatl  as  was  felony  at  common  law,  and  not  fuch  as 
was  fmce  nude  fo  by  (latutc  ;  and  Lord  Hale  inclines  to  that  i  Hale,  5$*. 
opinion.     And  therefore,  fays  he,  it  has  been  doubted  whe- 
ther the  breaking  of  a  houfe  in  the  night  with  intent  to  com- 
mit a  rape  be  burghry  or  not.     Crompton  thinking  it  is  not,  Cromptmi,  30* 
becaufe  made  felony  by  flat.  Weftm.  2.  c.  34.;  and  Dalton  Dalt.  ch,  151. 
thinking  it  would  be  burglary,  becaufe  rape  was  felony  by  Suundi.  Si. 
the  common  law  ;  which  Lord  Hale   thinks  the  more  war- 
rantable opinion,     And  indeed  the  matter  is  fince  put  out  R. 


of  all  doubt  in  regard  to  the  particular  cafe  of  rape,  by  the  c 

cafe  of  the  King  v.  Locoll  and  Villers,  and  the  King  v.  Gray  ;  Rex  v.  Gray, 

wherein  it  was  clearly  holden  that  the  breaking,   Sec.  the  ^j^lgjj1 

houfe  with  fuch  an  intent  was  burglary.     But  ftill  the  gene- 

ral point  remained   in  the  fame  doubt  as  before  :  for  rape 

was  eflablifhed   to  be   felony  at  common   law.     Hawkins  i  Hawk  ch.  38. 

however,  and  after  him  Mr.  Tuftice  Blackftone,  carry  the  ('  r>  40BI*G' 

1  ;  Com.  zzS. 

rule  further;  and  though  the  former  feems  to  found  himfclf 
chiefly  upon  the  mitlaken  notion  that  rape  was  only  made 
felony  by  flatute,  yet  the  reafon  afligned  by  both  is  general  : 
and  according  to  them  it  makes  no  difference  whether  the 
offence  intended  were  felony  at  common  law,  or  only  cre- 
ated fo  by  ftatute  ;  becnuff  wherever  ajlatute  makes  any  offence 
felony  ,  it  incidentally  gives  it  all  the  prcfxrties  of  a  felony  at 
common  laiv.  And  it  has  been  (hewn  before  in  the  cafe  of 
Knight,  that  the  fame  reafoning  was  adopted  by  feveral  of  Ealt-  term  '786. 
the  Judges,  though  the  point  was  not  immediately  before  p0ft.  'indid. 
them  in  judgment.  ment- 

Trial. 

I  do  not  find  any  thing  worthy  of  fpecial  notice  in  regard        <  27. 
to  the  trial  of  burglaries  in  general  ;  it  is  governed  by  the         Trial. 
ordinary  rules'  which  prevail  in  cafes  of  felony.     But  I  ftiall 
hereafter  have  occafion  to  refer  to  the  flats.  25  Hen.  8.  c.  3.  n.  tit.  Larccnj. 
and  5  &  6  Ed.  6.  c.  10.  with  refpe£r.  to  the  trial  and  pu- 
niihment  of  thofe  who  are  taken  with  goods  in  one  county, 
which  were  obtained  by  burglary  in  another:  and  alfo  to  the 
flat.  10  Gc-o.  3.  c.  48.  concerning  the  receivers  of  certain 
.goods  obtained  in  the  fame  manner. 

2  Indiclmentf 
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Ch.  XV.  §  24, 

§24. 

Judiflment,  &c, 
i  Hale,  549. 
i  Hawk,  ch  38. 
per  tot. 


rHale,  550. 

4  Co   39.  b. 

5  Co.  iii;  b. 

Breaking  and  ««- 

tiring. 

Ante,  f.  2.  7. 

X  Hale,  550. 


i  Hawk.  ch.  38. 
f.  10.  4Blac. 
Com.  224,  5. 


Ante, 487.  491. 


Garland's  cafe, 
anre,  493. 

MS.  Tracy,  79, 
$4.  Moor,  661. 


Port.  C  30. 


)  Appeal^  Evidence,  and  VerdiEl. 

The  indi£lment  for  burglary  may  run  thus :  that  J.  S.  6ft 
fuch  a  day,  in  the  night  of  the  fame  day,  with  force  and 
arms,  the  dwelling-houfe  of  A.  B.  felonioufly  and  burgla- 
rioufly  broke  and  entered,  and  then  and  there  fuch  and  fuch 
things  of  the  goods  and  chattels  of  the  fame  A.  B.,  in  the 
fame  houfe  then  being,  felonioufly  and  burglarioufly  did 
(leal,  take,  and  carry  away ;  or,  if  no  theft  were  actually 
committed,  then,  with  intent  the  goods  and  chattels  of  the 
faid  A.  B.,  in  the  fame  houfe  then  being,  felonioufly  and 
burglarioufly  to  (leal,  take,  and  carry  away ;  or,  with  intent 
the  faid  A.  B.  there  felonioufly  to  kill,  &c.  •,  or  both  the  fe- 
lonious intent  and  the  a£tual  felony  may  be  charged. 

The  offence  muft  not  only  be  laid  to  be  done  felonioufly, 
but  alfo  btirglarioujly ;  which  is  a  term  of  art,  and  cannot 
be  exprefTed  by  any  other  word  or  circumlocution. 

It  mud  be  ftated  that  the  offender  broke  and  entered  the 
houfe ;  a  breaking  without  an  entry,  or  vice  verfa,  is  in- 
fuflicient. 

It  muft  be  laid  to  be  done  in  a  manfion  or  dwelling-houfe; 
and  therefore  if  it  be  only  faid  to  be  in  the  boufe  of  fuch  an 
one,  it  is  not  fufficient.  But  this  rule  extends  only  to  the 
cafe  of  burglary  in  a  private  houfe  ;  for  if,  as  has  been  hinted 
before,  the  offence  may  be  committed  by  breaking  open  a 
church,  or  the  gates  or  walla  of  a  town,  it  feems  agreed 
to  be  more  proper  to  lay  the  inclidlment  according  to  the 
truth  of  the  fa£l;  and  therefore  dating  that  the  prifoner 
felonioufly  and  burglarioufly  broke  and  entered,  &c.  tha. 
parifh  church  of  D.,  &c.  is  fufiicient.  Where  the  bur- 
glary is  in  any  out-houfe,  which  by  law  is  confidered  part 
of  the  dweliing-houfe,  it  muft  ftill  be  laid  to  be  done  in  the 
dwelling-houfe  ;  or  at  leaft,  as  in  Dobbs's  cafe  after  men- 
tioned, in  the  ftable,  &c.  alleging  it  to  be  part  of  the  dwelU 
ing-houfe :  and  in  either  cafe,  the  jury  fhould  find  the  fafr, 
t)iat'  it  is  parcel  of  the  dwelling-houfe  ;  according  to  the 
determination  in  Garland's  cafe  before  mentioned. 

But  the  indictment  need  not  allege  that  any  perfon  was 
in  the  houfe ;  for  this  claufe  was  inferted  in  after  the  flat, 
33  II.  8.  which  takes  away  clergy  where  any  perfon  in  the 
h'oufe  wns  put  in  fear:  and  now  the  ftat.  18  Eliz.  takes 
away  clergy  in  all  cafes  of  burglary. 
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It  is  necefiary  to  ;.fcertain  to  whom  the  manHon  belongs,  Ch.  xv.  $~4. 
and  to  ftate  that  with  accuracy  in  the  indictment  ;  and  there- 
fore, where  the  prifoner  was  indi£ted  for  burglary  in  the  , 

dwelline-houfe  of  John  Snoxall,  and  dealing  therein  goods  ^/"w. 

.  White's  cafe, 

the  property  of  Ann  Lock;  and  it  appeared  that  it  was  not  o.B.  Feb.  1783. 
the  dwelHne-houfe  of  T.  S.  Buller  and  Grofe  Juftices  held  J-«ch,»,6 

^new  edit.  3toO*J 

that  the  prifoner  could  not  be  found  guilty  either  of  the 
burglary,  or  ftealing  to  the  amount  of  40  s.  in  the  dwelling- 


houfe  j  for  it  is  eiTential  in  both  cafes  to  (late  in  the  indict-  w; 
ment  the  name  of  the  perfon  in  whcfe  houfe  the  offence  was  s.  p. 
committed.     In  Cole's  cafe  it  was  dated  to  be  the  fhop  of  Cole's  cafr, 

Moor,  466.  yide 

one  Richard  -  (leaving   a  blank   for  the  furname);  on  i  Hale,  558. 
which  account  it  was  doubted  by  B.  R.  \vhether  it  could  be 
fupported  ;  though  the  Reporter  fays  it  was  holden  good. 

The  indictment  muft  not  only  (late  the  facl  to  have  been  IK  tl-, 
done  in  the  night  of  fuch  a  day  ;  but  it  ought  alfo  to  exprefs  2Hak,'  179. 
at  about  what  hour  of  the  night  it  happened  :  though  it 
does  not  feem  neceflary  that  the  evidence  (hould  ftridly 
correfpond    with   the   latter  allegation.     In   Waddington's  v,'addl.-s-on'$ 
cafe  the  indictment  for  burglary  alledged   the  fact   to  have  Lancartrr  Lent 
been   committed  in  the  night,  but  cid   not  exprefs  at  or  Aff.  1771. 
about  what  hour  it  was  done.     Gould   J.    held   the  indi£t-  e-jrgij^. 
ment  infuiHcient  as  for  a  burglary,  and  directed  the  prifoner 
to  be  found  guilty  of  Ample  larceny  only.     He  faid  that  as 
the  rule  now  eflablifhed  was,  that  a  burglary  could   not  be 
committed  during  the  twilight,  it  was  therefore  neceflary  to 
fpecify  the  hour  in  order  that  the  fa£l  might  appear  upou 
the  face  of  the  indictment  to  have  been  done  between  the 
twilight  of  the  evening  and  that  cf  the  morning." 

Further  it  muft  be  alleged  and  proved,  either  that  a  felony         §2?. 
was   committed   in  the  dwelling-houfe,    or  that  the   party 

,       ,  ,  ....  ...  r  ,  .  i  •       I  Kale,  550,  9. 

broke  and  entered  with  intent  to  con:  .  felony  withm 

the  fame. 

Jofeph  Dobbs  was  indicted  for  burglary  in  breaking  and  Dobbs's  cafe, 
entering  the  ftable  of  James  Bayley,  part  of  his  dwelling-  ^k;^|rt 
houfe,  in  the  night,  with  a  felonious  intent  to  kill  and  deftroy  1770.  Serjt. 
a  gelding  of  one  A.  B.  there  being.  It  appeared  that  the  ^Ka 
gelding  was  to  have  run  for  40  guineas,  and  that  the  prifoner 
cut  the  fmews  of  his  fore-leg  to  prevent  his  running,  iu 
confequence  of  which  he  died.  Parker  Ch.  B.  ordered  him 
to  be  acquitted  ;  for  his  intention  was  not  to  commit  the 

Ll  felcr.y 
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Ch.  xv.  §25.  felony  by  killing  and  deftroying  the  horfe,  but  a  trefp'afi 

IndiElment.  E-vi-        i  .    i-  •     '  •     .1          /•  •          . 

4t*atVt.  on'y  to  prevent  his  running;  and  therefore  no  burglary 
•  But  the  prifoner  was  again  indicted  for  killing  the  horfe, 

and  capitally  convicted. 

But   whatever  be  the  felony  really  intended,  the  fame 

mud  be  laid  in  the  indictment  and  proved  agreeably  to  the 

faft. 

O.B.oa.i7oo.  One  was  indicted  for  burglary  and  ftealing  goods.  It 
M^'afw^poft.  aPPeared  that  there  were  no  goods  ftolen,  but  a  burglary 
5'9-  with  intent  to  fteal;  and  not  being  fo  laid,  as  it  ought  to 

dercomb'and  ^ave  Deen)  Lord  C.  J.  Holt  directed  the  prifoner  to  be 
Abbot.  acquitted. 

MS.  Burner, 83.  And  fo  if  it  be  alleged  that  the  entry  was  with  intent  to 
poft!  C(.  ie!*  commit  one  fort  of  felony,  and  the  fact  appear  to  be  that  it 

was  with  intent  to  commit  another ;  that  is  not  fufficient. 
Rex  v.  Locoft         Though  if  the  intended  felony  were  actually  committed, 

and  Villers,  .     .  °    »  ,  ,       ,         i  •  . 

Kei.  •jo.  lt:  IS  enough  to  lay  the  breaking  and  entering  to  be  with 

i  Hale,  560.      intent  to  do  fo. 

So  where  the  indictment  was  for  breaking,  &c.  the  houfe 
jenks's  cafe,  of  J.  Davis,  with  intent  to  fteal  the  goods  of  J.  Wakelin,  in 
17*96, aBd°befa*  tne  frid  houfe  beipg,  and  there  was  no  fuch  perfon  who 

ail  the  judges  in  had  goods  in  the  houfe  :  but  J.  W.  was  put  by  miftake  for 

Mich. r.  foi-  ...  .  ;  •     ; 

lowing,  MS.       J.  D. ;  the  prifoner  was  entitled  to  an  acquittal :  and  it  was 

ws'Vi""1      ruled  that  the  words  t(  of  J.  IV."  could  not  be  rejected  as 
(i  i.each,  896.    furplufage  ;  for  the   words  were  fenfible  and   material ;  it 
being  material  to  lay  truly  the  property  in   the  goods;  and 
without  fuch  words  the  dtfcription  of  the  offence  would  be 
incomplete.     This  it  feems  is  not  like  the  cafe  of  laying  a 
robbery  in  the  dwelling-houfe  of  A.,  which  turns  out  to  be 
the  dwelling-houfe  of  13.;  becaufe  that  circumftance  is  per- 
fectly  immaterial  in  robbery,  which  is  oufted   of  clergy 
Vl.  tit.  Larceny,  generally;  as  was  determined  in  Pye's  cafe.  Nor  is  this  like 
dicinfent— s1!*""    ^or"s's  cafe,  where  the  name  was  fo  introduced  as  to  make 
piufage.  the  fentence  infenfible. 

But  it  feems  in  all  cafes  fufficient,  where  a  felony  has  been 

actually  committed,  to  allege  thecommillion  of  fuch  felony; 

i  Hale,  56o.       £or    as  Lord  Hale  obfcrves,  that  is   fufficieat   evidence  of 

•A  0 1  ?  j    J  ,    Q  4 

the  intention.  The  flat.  12  Ann.  c.  7.  feems  to  have  been 
drawn  with  that  view.  It  is,  befides,  a  general  rule,  that 
a  man  who  commits  one  fort  of  felony,  in  attempting  to 
commit  another,  cannot  excufe  himfelf  upon  the  ground 

that 


Burglar'^  515 

that  he  did  not  intend  the   commiffion   of  that  particular  ch.xv.  §15. 
Offence.     Yet  this  it  feems  muft  be  confined  to  cafes  where  Jf^£  E™~ 

the  offence  intended  is  in   itfelf  a  felony,  according   to  the  „ . 

refolution  in  Dobbs's  cafe  before  mentioned.  Ante,  513. 

But  the  fame  fact  may  be  laid  with  feveral  intents.     In         §  26. 
Thompfon's  cafe,  which  was  an  indidment  for  burglary,  ££^J2£ 
the  firft  count  laid  the  fact  to  be  with  intent  to  fteal  the  fon,  Norfolk 
goods  of  T.  D.  -,  the  fecond  count  laid  it  with  intent  to  kill  J 
and  murder  him.     Upon  a  general  verdict  of  guilty,  it  was 
objected  that  there  were  two  feveral  capital  charges  in  the 
fame  indictment,  which,  it  was  faid,  tended  to  deprive  the 
prifoner  of  fo  many  challenges  as  he  would  be  entitled  to 
if  the  indictments  were   diftincl ;  namely,  20  upon   each. 
Another  objection  was,  that  it  would  tend  to  perplex  the  pri- 
foner in  his  defence.     But  feven  Judges  (being  all  who  were  Mich.  T.  1781. 
prefent  at  the  conference,)  held  the  indictment  good.    They 
faid  it  was  the  fame  fact  and  evidence,  only  laid  in  different 
ways.  Whereas  in  O'Connor's  cafe,  in  Lord  C.J.Ryder's  time, 
there  were  two  diftinct  felonies  charged  in  feveral  counts ; 
one  for  hiring  A.  with  intent  to  caufe  him  to  be  enlifted  in 
the  French  king's  fervice ;  the  other  a   fimilar  charge  with 
refpect  to  B.  :  and  in  that  cafe  no  judgment  was  given  ;  the 
prifoner  bang  difcharged  from  the  indictment  by  the  confent 
of  the   attorney-general:  and   the   rather  upon  the  doubt  f" Sam"^ 
whether  the  fact  found  amounted  to  the  felony.  Joinder,  aid 

infra. 

Further,  the  indictment  may  be  fo  laid  as  to  comprife          §  27. 
other  offences  than  burglary,  though  connected  therewith ;  Dfi™'  °fiK«* 

fc>  /»  »    Jvne(J    jr.    tJr~f    ;„. 

lo  that  the  pnioner  may  be  acquitted  of  part  and  found  ^ir-.^.'^dj*. 

guilty  of  the  reft.     As  if  the  prifoner  be  charged  that  he  *™*"  %  ™" 

felonioufly  and  burglarioufly  broke  and  entered  the  dwelling-  i  Hale,  5^9. 

houfe  of  J.  S.,  and  then  and   there  certain  goods  of  J.  S.  Jjfjjj^.; 

felonioufly  and  burglaribufly  did  fteal,  Sec. :  the  indictment  Withal* Ow. 

•  r  _  '     end,  and  R.  ». 

compnles  two  offences,  namely,  burghry  and  larceny ;  and  Hungered. 
therefore  he  may  be  acquitted  of  the  burglary  if  the  cafe  be  P0^  Sl8- 
fo  upon  the  evidence,  and  found  guilty  only  of  the  larceny. 
But  in  fuch  cafe,  if  the  prifoner  be  acquitted  of  the  larceny,  Ante,  514. 
it  feems  he  cannot  be  found  guilty  of  the  burglary ;  becaufe 
as  it  is  thus  charged,  the  larceny  conftitutes  part  of  the 
burglary.     For  though  the  aft  of  theft  being  charged  is  a 
fufficient  allegation  by  intendment  of  law  of  the  prifoner's 

LI  2  felonious 
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ch.  xv.  $  27.  felonious  intention  ;  yet  when  he  is  acquitted  of  that,  there 
J<nK,M&c'.  £<V~  being  no  exprefs  charge  of  an  intention  to  fleal,  it  (lands 
•  fingly  as  if  the  indictment  had  been  of  a  breaking  and  enter- 

ing, &c.  without  any  allegation  of  a  felonious  intent.  And 
Ante,  514.  °^  tn's  opinion  was  Lord  Holt,  at  the  Old  Bailey,  October, 
1700.  Therefore,  fays  Lord  Hale,  the  better  way  is  to 
charge  the  prifoner  with  breaking,  &c.  with  intent  felo- 
nioufly and  burglarioufly  to  ileal  the  goods,  &c.  therein, 
and  to  add  alfo  the  particular  felony :  and  then,  though  he 
be  acquitted  of  the  felony,  the  indictment  (lands  good  againft 
i  Hale,  560.  him  as  for  a  fimple  burglary.  The  fame  author  alfo  thinks 
MS.  iurne't  84.  ^lat  *nree  offences  may  be  laid  in  the  fame  indictment, 
namely,  burglary,  larceny,  and  felony  upon  the  (latute 
5  &  6  Ed.  6.  c.  9.  and  the  form  of  the  indictment  may  run 
thus,  That  A.  on,  &c.  in  the  night  of  the  fame  day,  with 
force  and  arms,  at,  &c.  the  dwelling-houfe  of  B.,  &c. 
felonioufly  and  burglarioufly  did  break  and  enter,  with  intent 
the  goods  and  chattels  of  the  kid  B.,  in  the  faid  dwelling- 
houfe  then  and  there  being,  felonioufly  and  burglarioufly  to 
(leal,  &c.  and  then  and  there,  with  force  and  arms,  one  fil- 
ver  cup,  &c.  of  the  faid  B.  then  and  there  being,  felonioufly 
and  burglarioufly  did  Heal,  &c.  the  faid  B.,  his  wife,  and 
children,  and  family,  in -the  faid  dwelling-houfe  then  and 
there  being,  againft  the  peace,  &c.  And  fuch  indictment 
need  not  conclude  ag.unlt  the  form  of  the  flatute.  Hereby 
the  prifoner  may  be  either  convicted  of  the  burglary  and  not 
of  the  larceny,  or  convicted  of  the  felony  within  the  (1.  5  &  6 
Ed.  6. ;  in  either  of  which  cafes  he  is  oufted  of  clergy  ;  or 
he  may  be  convicted  of  the  fimple  larceny,  and  fo  have  the 
benefit  of  clergy. 

!  2g^  There  is  a  note  of  a  cafe  of  Rex  v.  Comer,  which  is  in 

Fernet  andjifr.  general  circulation,  wherein  it  was  fuppofed  that  much  de- 
?""*  ,  pended  upon  the  manner  of  entering  the  verdiit :  for  in  that 

Comer  s  caff?,         1 

No*.  1744,  cafe,  upon  an  indictment  for  burglary(rt)  and  dealing  goods  in 
FoSer's     the  houfe  of  the  value  of  150!.,  where   the  verdict  was, 
MS.  s.  c.          cc  guilty  of  felony  only  in  dealing  goods  to  the  value  of  150!. 
(ncwedic?*43-)    from  the  dwelling-houfe,  and  not  guilty  of  the  burglary;"  it 
was  holden,  that  by  a  general  acquittal  of  the  burglary,  which 
as  the  indictment  was  laid  included  (as  was  faid)  the  breaking 
and  entryand  taking  of  the  goods,  the  prifoner  was  by  neceflary 

(a)  By  this  mud  be  understood  breaking  and  entering  the  dwelling-houfe  of 
fuch  an  one  in  the  night-time,  without  laying  it  to  be  done  with  a  felonious  intent. 

confequcncc 
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confequence  acquitted  of  the  felony  alfo.     But  they  agreed  ch.jxv.  §  iS 
that  if  the  entry  of  the  verdict  had'  been  "  not  guilty  of  the 
M  breaking  and  entering  the  houfe  in  the  night-time,  but 
"  guilty  of  the  reft  of  the  indictment,"  the  priloner  would 

' 
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then  have  been  convicted  of  dealing  goods  to  the  value  ot  C3.c>  ,-c6. 

403.  in  the  dwelling-houfe,  and   been  oufted  of  clergy  by  Com.  Re?.iSi. 

flat.  12  Ann.  0.7.     But  I  have  feen  a  note  of  this  cafe  of 

Mr.  Juftice  Abney's,  (wherein   it  is  called  Hugh  Connor's 

cafe),  which  throws  great  doubt  upon  the  accuracy  of  the 

above  flatement.     From  the  latter  it  appears  that  Lord  C.  J. 

Lee,  Parker  C.  B.  and  the  Judges,  Reynolds,  Abney,Burnet, 

Denifon,  and  Clarke,  thought  that  the  prifoner  v/as  oufted 

of  clergy  on  the  finding  of  the  jury.     Willes  C.  J.  inclined 

that  the  indictment  was  ill.     Wright  J.  contra.     The  other 

three  were  abfent.     But  upon  the  doubt  conceived  by  the 

minority,  and  the  prifoner  having  hin  many  months  in  pri- 

fon,  they  all  agreed  to  recommend  him  for  a  pardon  on  the 

terms   of  tranfportation.      At  any  rate  this  was  an  over-  Hjngerfrrd'* 

drained  nicety,  which  has  been  fince  corrected  upon  better  *" 

confederation. 

Withal  and  Overend  were  indicted  for  feionioufly  and  burg-  R«  *•  withal 
Jarioufly  breaking  and  entering  the  dvreiling-houfe  of  E.  P.,  cdMfaKUUt 
and  dealing  therein  60  1.     The  jury  found  them  not  guilty  i773-MS-c'°*n 
of  the  breaking  and  entering  the  dwelling-houfe  in  the  night,  &  MS.  jud. 
but  guilty  of  dealing  the  money  in  the  dwelling-houfe.     It  j**-  Fotft«'» 
was  objected  for  the  prifoners  that  they  were  not  excluded  (s.  c.  i  Leach, 
clergy,  becaufe  the  jury  had  acquitted  them  of  the  burglary,  o°^£fiafnt  fsf 
and  there  was  no  feparate  count  in  the  indictment  on  the  burglary  and 
ftat.  12  Ann.  c.  7.  for  dealing  in  the  dwelling-houfe  to  the^£J^ 
value  of  40  s.     This  matter  being  reported  to  the  Judges  in  et^ttedcftoe 

TM"    U  ,          breaking,  S 

Mien,  term  1773,  a  great  majority   were  of  opinion  that  far/m/M 
where  a  prifoner  is  indicted  for  a  complicated  offence  com-  P-' 

,          ..        .      •  r  ,c    ..  401-  >»  tbe 

iding  in  itlelt  divers  circumftances  of  aggravation,  eacii  dW%-£»/<, 
of  which  is  ouded  of  clergy  ;  though  he  be  acquitted  of  fomc 
of  thofe  circumftances,  yec  if  he  be  found  guilty  of  others 
from  which  the  benefit  of  clergy  is  excluded,  he  {hall  receive 
fentence  of  death.  As  if  one  be  indided  of  burglary  and 
dealing  a  meep,  and  he  be  acquitted  of  the  breaking,  &c. 
but  found  guilty  of  the  fheep-fttaling,  no  other  than  a  capi- 
tal judgment  can  be  pronounced  againd  him.  But  a  few  of 
the  Judges  dill  doubting,  the  further  conGdcration  of  the 

L  1  3  cafe 
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was  adjourned  to  Hilary  term  1774,  and  in  the  meaq 
Lord  C.  B.  Parker  furnimed  the  note  of  Comer's  cafe 
••- — — — —  fird  before  mentioned.  Finally,  all  the  Judges  were  of 
opinion  that  the  prifoners  were  ouded  of  their  clergy  by  this 
finding  ;  for  the  indictment  contained  every  charge  neceflary 
upon  the  dat.  12  Ann.  c.  7.  namely,  a  dealing  in  a  dwell- 
ing-houfe  to  the  amount  of  403.,  and  the  jury  had  found 
them  guilty  of  that  charge. 

Hungerford's  William  Hungerford  was  indicted  before  the  Recorder  of 

cife^  BnHoi,  Bridol  for  felonioufly  and  burglarioufly  breaking  and  enter- 
MS.  Builer  j.  ing  the  dwelling-houie  of  J.  H.,  and  felonioufly  and  burg- 
Manner  of  taking  larioufly  dealing  therein  the  goods,  &c.  of  the  value  of  6  1. 
the -verdta  m  caje  ^he  verdict  was,  "  not  guilty  of  the  burglary,  but  guilty  of 

oj  but  glary-and  .  .  .  • 

felony  jomed.  dealing  above  the  value  of  40  s.  in  the  dwelling-houfe  ;"  and 
the  entry  by  the  officer  was  in  the  fame  words.  Judgment 
of  death  was  given,  but  execution  was  refpited  till  the  opinion 
of  the  Judges  could  be  taken.  In  Eader  term  1790  the 
Judges^  after  fome  debate,  adjourned  this  cafe  to  the  next 
term  ;  and  on  the  2  id  of  June  following  they  held  the  find- 
ing fufficient  to  warrant  a  capital  judgment.  They  agreed, 
that  if  the  officer  were  to  draw  .up  the  verdict  in  form,  he 
mud  do  it  according  to  the  plain  fenfe  and  meaning  of  the 
jury,  which  admitted  of  no  doubt.  That  the  minute  was  only 
for  the  future  direction  of  the  officer,  and  to  (hew  that  the  jury 
found  the  prifoner  guilty  of  the  larceny  only.  But  many  of 
the  Judges  faid,  that  when  it  occurred  to  them  they  mould 
direct  the  verdict  to  be  entered  "  not  guilty  of  the  breaking 
arid  entering  in  the  night,  but  guilty  of  the  dealing,"  &c  ; 
as  that  was  more  didindt  and  correct.  It  appeared  upon 
inquiry  to  be  the  condant  courfe  on  every  circuit  in  England 
upon  an  indictment  for  murder,  where  the  party  was  only 
convicted  of  manflaughter,  to  enter  the  verdict,  "  not  guilty 
of  murder,  but  guilty  of  manflaughter ;"  or  "  not  guilty  of 
murder,  but  guilty  of  felonioufly  killing  and  flaying:"  and  yet 
murder  includes  the  killing.  They  added  that  the  whole  ver- 
dict mud  be  taken  together;  and  the  jury  mud  not  be  made 
to  fay  that  the  prifoner  is  not  guilty  generally,  when  they  find 
him  exprefsly  guilty  of  part  of  the  charge;  or  to  appear  to 
fpeak  contradictorily  by  means  of  the  officer's  ufing  a  tech- 
nical term,  when  the  verdict  is  fenfible  and  intelligible  in, 
itfelf. 

But 
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But  where  feveral  were  indiaed  together  for  burglary  (a),    ch.  XV.  $  *8. 
and  for  felonioufly  ftcaling  goods,  &c.    in  the  houfe;  it  «*»—#"*•: 

feemed  to  the  two  Chief  Juftices  and  others  that  the  jury  . 

could  not  find  one  guilty  of  the  burglary,  and  another  guilty  Rex  v.  Turner 

of  the  larceny  only,  upon  the  fame  indictment  and  the  fame  *Dg.°'  'I*' 

evidence.     In  truth,  fuch  a  finding  (hewed  that  the  offences 

of  the  feveral  prifoners  were  of  a  diftinct  nature,  and  there-  . 

fore  ought  not  to  have  been  included  in  the  fame  indift- 

rnerit. 

It  was  formerly   confidered  that  a  perfon  indictecl  and        §  29. 
acquitted  for  breaking  and  entering  a  dwelling-houfe  in  the  £*£"*£# 
night,  and  there  dealing  the  goods  of  one  perfon,  could  not  c«_/i.;n»ai  *?, 
be  afterwards  indicted  for  the  fame  breaking  and  entering,  SJJSSE 

fkejtHKe  DuT&iiry 

and  dealing  the  goods  of  another  perfon  ;  though  he  might  •»;/£  another 
be  indicted  of  the  fimple  larceny:  but  the  cafes  in   which  ^:''  af}' 
that  doctrine   was  eftabliftied  have  been  fmce  denied  to  be  *eV'Jam",4 

vandercom  and 

law  in  the  cafe  of  Vandercom   and   Abbott.     The  prifoners  James  Abbott, 
were  indi&ed  for  burglarioufly  breaking   and  entering  the  y^f*£5er  J6 
dwelling-houfe  of  Merial  Nevill  and  Ann  Nevill,  &c.  -with  Anac^-.taluftn 

.  1-1          •       t_   •  t_  •    i_     *\.          a*  inditfment  far 

tntent   to   Heal  their  goods   therein  being:  to  which  they  ^rgiaryiatnai. 
pleaded  auterfoits  acquit   upon  a  former  indictment,  char-   '»>g*&t-  AND 

STEALING    f£< 

ging  the  fame  facts,  with  this  difference,  that  inftead  of  the  £-.*&  of  A.  «*d  of 
breaking,  &c.  being  laid  ivitk  intent  tojeal,  &c.  the  indid- 
ment  charged  an  actual  dealing  of  certain  goods  of  Merial  t*  an  in 
Nevill,  and  certain  other  goods  of  Ann  Nevill,  and  certain  , 
other  goods  of  one  Sufanna  Gibbs  (^),  and  concluding  with  ^g-b-.^i  on  the 
an  averment  of  the  identity  of  the  perfons,  and  that  the  two  ,^'ENT'  "t^/ea 
indictments  were  for  the  fame  burglary.  The  cafe  was  'teg<KdnfA.an 
argued  upon  demurrer  before  all  the  Judges,  and  they  una-  acj*it  c*u*k 
nimoufly  held  the  plea  bad  :  the  grounds  of  which  judgment 

;  J 

were  afterwards  (tated  by  Buller  J.  at  the  Old  Bailey  in  June  tbe 
1796.     He  began  by  obferving  that  on  the  part  of  the  pri-  *^ 
foners  it  was  contended,  that,  as  the  dwelling-houfe  men-  t&* 
tioned  in  the  two  indictments,  and  the  times  mentioned  in 
each  when  the  offence  was  committed,  were  the  fame,  there- 
fore the  offence  was  the  fame,  and  the  acquittal  on  the 

(a]  Vide  ante,  p.  516.  n.  (a}. 

(b)  Mr.  Juftice  Builer  in  delivering  the  opinion  of  the  Judges  on  thii  cafe  ob- 
fcrved,  that  the  property  in  the  goods  was  dirF  rently  described  in  :he  two  indiS- 
tn;nt»,  which  might  afford   another  objeflion  to   the  plea ;  bat  that  he  had  not 
entered  into  the  eoufideratioa  of  that  circumfttnce,  as  the  cafe  did  not  require  it. 

Bullgr  J. 

LI  4  former 
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ch.  xv.  §29.  former  indictment  a  bar  to  the  prefent.  And  further,  thafe 
'*  *•?"'•  burglary  was  defined  to  be  a  felonious  breaking  and  entering 
of  a  manfion-houfe  in  the  night-time,  to  be  completed  by 
felony  or  an  intention  to  commit  it.  And  that  two  cafes  in 
Kelyng  were  relied  on  in  fupport  of  the  plea  of  auterfoits 
acquit.  (After  flating  the  two  indictments  he  proceeded,) 
The  queftion  is,  Whether  the  feveral  offences  defcribed  in 
the  two  indictments  can  be  faid  to  be  the  fame  ?  That  there 
was  only  one  a£l  of  breaking  the  houfe,  and  a  felony  com- 
mitted only  at  one  time,  mud  on  this  record  be  taken  to  be 
clear  :  but  that  does  not  decide  the  queftion.  The  crime  of 
burglary  is  of  two  forts (a}\  i.  breaking  and  entering  a 
dwelling-houfe  in  the  night-time,  and  ftealing  goods  there  : 
2.  breaking  and  entering  a  dwelling-houfe  in  the  night-time 
with  intent  to  commit  a  felony,  though  that  felony  be  not 
committed.  The  circurnftance  of  breaking  and  entering  the 
dwelling-hou-fe  is  common  and  effential  to  both,  but  it  does 
not  of  itfclf  conftitute  the  crime  in  either;  for  there  muft 
be  a  felony  committed  or  intended,  without  one  of  which 
the  crime  of  burglary  does  not  exift :  and  thefe  offences  are 
fo  diflinct  in  their  nature,  that  evidence  of  one  will  not 
fupport  an  indictment  for  the  other.  For  example,  if  a 
man  be  indicted  for  breaking  and  entering  a  houfe  in  the 
night  and  ftealing  goods  there,  evidence  that  he  broke,  &c. 
and  intended  to  {leal  goods,  or  to  commit  any  other  felony, 
would  not  fupport  the  indictment.  In  the  cafe  of  the  pre- 
fent prifoners,  the  evidence  applicable  to  the  indictment  now 
depending,  which  is  for  breaking,  &c.  with  intent  to  fteal, 
was  not  evidence  to  prove  the  fir  ft  indictment  for  breaking, 
Ike.  and  ftealing  goods.  Then  if  the  crimes  are  fo  diftinct: 
that  evidence  of  one  will  not  fuppovt  the  other,  it  is  incon- 
fiftent  with  reafon  to  fay  that  they  are  fo  far  the  fame  that 
an  acquittal  of  one  (hall  be  a  bar  to  a  profecutiori  for  the 
other.  Neither  do  legal  authorities  fupport  fuch  a  propo- 
fiuon.  The  two  cafes  quoted  on  behalf  of  the  prifoners 
were  Turner's  cafe,  Kel.  30.  and  Jones  and  Beaver's  cafe, 

(a]  Qtiarre,  whether  the  definition  of  the  crime  be  not  folely  refolvableinto  the; 
^leaking,  &c.  with  intent  to  commit  felony  ;  of  which  the  actual  commilTion  is 
fuch  a  rtrohg  preemptive  evidence,  that  the  law  has  adopted  it,  and  admits  it  to 
be  equivalent  t,>  a  charge  of  the  intent  in  an  indictment.  And  therefore 
an  indiclmrnt  charging  the  breaking,  &c.  to  be  with  ir.tcnt  to  fteal  is  faid  to  be 
fiippotwd  by  proof  of  aftual  fleiling  (ante,  514.)  though  certainly  not  vice  verfa. 

KeU 
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Kel.  52.  William  and  James  Turner  were  indicted  for  Ch.  xv. 
burglary  in  breaking  and  entering  the  dwelling-houfe  of  tT^  * 
Mr.  Tryon  in  the  night,  and  ftealing  therein  a  large  lum  of  (Turner's  cafe, 
money ;  on  which  James  was  found  guilty,  but  William  Kd-  3°0 
was  acquitted.  Afterwards,  there  being  ftrong  evidence 
that  William  was  concerned  in  the  fame  burglary,  and  there 
being  47  1.  of  the  money  of  one  Hill,  a  fervant  of  Mr.  Tryon, 
iloien  at  the  fame  time,  which  was  not  laid  in  the  former 
indictment,  it  was  intended  to  indict  him  a  fecond  time  for 
the  burglary  in  breaking,  &c.  the  houfe  of  Mr.  Tryon,  and 
ftealing  the  47  1.  of  the  money  of  Hill.  But  it  was  agreed, 
fays  the  reporter,  that  William  Turner  could  not  be  indicted 
again  for  the  fame  burglary,  though  he  might  be  indicted 
for  felony  for  ftealing  the  money  of  Hill.  That  cafe  was 
no  folemn  judgment ;  for  the  prifoner  was  not  indicted  a 
fecond  time  for  the  burglary.  It  was  merely  a  direction 
from  the  Judges  to  the  officer  of  the  court  how  to  draw  the 
fecond  indictment ;  and  it  proceeded  upon  a  miftake  as  I 
(hall  prefently  (hew.  If  the  Judges  in  that  cafe  exercifed  a 
little  lenity  before  the  indictment,  which  might  more  pro- 
perly have  been  done  after  a  conviction,  much  cenfure  could 
not  fall  on  them.  But  they  proceeded  on  the  ground  that 
the  prifoner  having  been  indicted  for  burglary  in  breaking 
the  houfe  of  Mr.  Tryon  and  ftealing  his  goods,  and  acquitted 
thereof,  he  could  not  be  indicted  again  for  the  fame  bur- 
glary,  for  breaking  the  houfe;  though  he  might  be  indicted 
for  felony  for  ftealing  the  money  of  Hill  j  for  they  were 
fcverai  felonies,  and  he  was  not  indicted  of  that  felony 
before.  And  he  was  indicted  accordingly.  In  that  cafe  the 
Judges  went  on  the  idea  that  the  breaking  the  houfe  and 
the  ftealing  the  goods  were  diilinct  offences,  and  that  break- 
ing the  houfe  only  conftituted  the  crime  of  burglary  ;  which 
was  a  maniftft  miftake.  The  burglary  confifted  of  breaking 
the  houfe  and  ftealing  the  goods  ;  and  if  the  ftealing  the 
goods  of  Hill  were  a  diftinct  felony  from  that  of  ftealing 
the  goods  of  Tryon,  (which  they  admitted  it  to  be,)  the 
burglaries  from  neceiiky  could  not  be  the  fame.  In  that 
cafe  the  fact  was,  that  the  prifoner  broke  the  houfe  of  Try- 
on,  and  ftole  the  money  both  of  Tryon  and  of  Hill  at  the 
fame  time.  He  had  been  tried  for  breaking  the  houfe  and 
ftealing  the  money  of  Tryon,  and  might  have  been  convicted 
if  the  profecutor  had  ufed  due  diligence  about  his  evidence; 

fa 
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Ch.  xv.  §  29.    fo  that  the  prlfoner's  life  had  been  in  jeopardy  :  but  ftill  the 
uterjom  acqwt.  jucjges  j^d  tjlat  fa  might  be  tried  for  the  other  part  of  the 
fame  act,  viz.  dealing  the   money  of  Hill.     If  no  money 
of  Tryon's  had  been  in  the  houfe  or  been  ftolen,  probably 
the  queftion  never  would  have  arifen  in  Turner's  cafe;  for 
then  the  fird  indictment  would  have  been  wholly  inapplicable 
to  the  fails  of  the  cafe,  and  the  prifoner  in  no  danger  at 
all  upon  it :  but  that  circumftance  could  not  vary  the  law 
of  the  cafe ;  and  the  opinion  certainly  proceeded  from  the 
want  of  adverting  to  what  was  neceflary  to  conditute  the 
iK"^  K"~  crime  of  burglary.     The  cafe  of  Jones  and  Beaver  proceeded 
j».)  wholly  on  that  of  Turner :  and  if  the  foundation  fail,  that 

cafe  mud  alfo  fall.  There  the  prifoners  were  ind idled  for 
burglary  and  dealing  the  goods  of  Lord  Cornbury :  and 
'  being  acquitted,  were  afterwards  indicted  for  the  fame  bur- 
glary in  breaking,  £c.  and  dealing  the  goods  of  Mr.  Nun- 
nefy :  and  it  was  agreed,  that  being  acquitted  once,  they 
could  not  be  indited  again  for  the  fame  burglary  ;  but  that 
they  might  be  indicted  for  dealing  the  goods  of  N.,  (accord- 
ing to  Turner's  cafe.)  But  authorities  are  not  wanting  to 
fhew  the  principle  and  foundation  on  which  a  plea  of  auter-? 
foits  acquit  is  to  be  fudainecl,  (He  then  referred  to  2  Hawk, 
ch.  35.  f.  3.  Fod.  361,  2.  and  Rex  v.  Pedley,  B.  R.  Tr. 
1782.)  Thefe  eftablidi  the 'principle,  that  unlefs  the  firft 
indictment  were  fuch  as  the  prifoner  might  have  been  con- 
,victed  upon  by  proof  of  the  facts  contained  in  the  fecond, 
indictment ;  an  acquittal  on  the  firft  indictment  can  be  no 
bar  to  the  fecond.  To  apply  that  principle  to  the  prefent 
cafe  :  the  firft  indictment  was  for  breaking  and  entering  the 
houfe  and  dealing  the  goods :  if  it  were  proved  on  that 
indictment  that  the  prifoners  broke  and  entered  the  houfe 
with  intent  to  deal  the  goods,  but  had  not  dolen  them, 
(which  are  the  facts  contained  in  the  prefent  indictment,) 
they  could  not  have  been  convicted  on  that  indictment  by 
fuch  evidence.  They  have  not  then  been  tried,  nor  were 
their  lives  ever  in  jeopardy  for  this  offence,  which  is  for 
breaking  the  houfe  with  intent  to  deal  the  goods.  For  thefe 
reafons  the  Judges  are  unanimoufly  of  opinion  that  the  plea 
is  bad  j  that  there  mud  be  judgment  for  the  crown  on  the 
demurrer  ;  and  that  the  prifoners  mud  take  their  trial  upon, 
the  indictment  now  depending. 
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As  to  the  punifhment  for  this  offence  ;  by  ftat.  18  Eliz.  ch-  XV.  §  3o. 
c.  7.  "  Every  perfon  and  perfons  who  (hall  commit  burglary, 
*k  and  be  found  guilty,  by  verdict,  or  be  outlawed,  or  who  c/^/  3°' 
"  upon  arraignment  (hall  confefs  the  fame,  (hall  fuffer  death  OT>.r  ' 
"  and  forfeit  as  in  cafes  of  felony,  without  benefit  of  clergy."  !\JJ^^J* 
And  by  ftat.  3  W.  &  M.  c.  9.  f.  2.  clergy  is  alfo  taken  away  f  a.  i  Haie,5ei. 
if  the  offender  "  ftand  mute,  or  do  not  directly  anfwer,  or  *  p^k3^1"-- 
"  challenge  peremptorily  above  20."     And   this  latter  ftat.  f.  104, 105,6. 
(f.  i.)  alib  oufts  of  clergy  "  every  perfon  who  (hall  counfel, 
*c  hir?,  or  command,  any  perfon  to  commit  any  burglary,  be- 
'.'  in^  thereof  convicted   or   attainted,    or   being   indicated 
"  thereof  and  {landing   mute,  not   diredtly  anfwering,  or 
"  challenging  above  2c."     Alfo  by  the  ftat.  j  Ed.  6.  c.  12.  iEd.  6.  c. 
f.  i  o.  "  Perfons  attainted  or  convicted  of  breaking  any  houfe  L^^ 
"  by  day  or  by  night,  any  perfon  being  therein  and  thereby 
'!  put  in  fear  or  dread,  or  being  indicted  or  appealed  there- 
V  of,  and  thereupon  found  guilty  by  verdi-£t,  or  who   (hall 
"  upon  arraignment  confefs  the  fame,  or  will  not  dire£tly 
"  anfwer,  or  ftand  wilfully  or  of  malice  mute,  (hall  not  be 
"  admitted  to  the  benefit  of  clergy." 

By  ftat.  5  Ann.  c.  31.  f.  5.  (which  is  principally  levelled  5  Ann.  c.  31. 
?t  the  receivers  of  ftolen  goods,)  "  any  perfon  who  (hall  re-  f's\ 

Acctjjjnti  after. 

"  ceive,  harbour,  or  conceal  any  burglars,  &c.  knowing 
"  them  to  be  fo,  (hall  be  taken  as  acceflary  to  the  faid  fe- 
"  lony,  &c.  and  being  thereof  legally  convicted  by  the 
"  teftimony  of  one  or  more  credible  witness,  fhall  fuffer 
"  death  as  a  felon  convict." 

Alfo,  perfons  indicted  in  one  county  for  dealing  goods  ?& tit. Larceny, 
obtained  by  burglary  in  another  county  are  oufted  of  clergy,  {'  l>~' 
as  is  elfewhere  (hewn. 

A  reward  of  40 1.  and  certificate  of  exemption  from  parifii  s«  general  tit. 
offices  are  given  upqn  the  conviction  of  burglars  by  feveral  Rewards»  &c- 
ftatutes  ;  and  alfo  a  pardon  to  an  offender  out  of  prifon  dif- 
covering  two  or  more  accomplices. 

As  a  means  of  preventing  this  offence,  perfons  appre-  2,G  3.  c.  J8. 
bended,  having  upon  them  any  implements  of  houfebreak- 
ing,  (hall  by  ftat.  23  Geo.  3.  c.  88.  be  deemed  rogues  and 
onus  within  the  vagraut  a£t  17  Geo.  2.  c.  5. 


CHAP.    XVI. 
LARCENY  AND  ROBBERY. 


Larceny. 

Introduction.  §  I. 

Definition. — The  fraudulent  or  wrongful  taking  and 
carrying  away  by  any  Perfon  of  the  mere  perfonal 
Goods  of  another,  from  any  Place,  with  a  felonious 
Intent  to  convert  them  to  his  (the  Taker's)  own  Ufe, 
and  make  them  his  own  Property,  without  the 
Confent  of  the  Owner.  -  -  §  2. 

I.  What  a  mere  taking.  -  -  §  3. 

There  muft  be  a  taking  in  facl  of  the  Thing,  fufficient 
to  conftitute  a  Trefpafs,  either  from  the  adtual  or 
conftrudive  Pofleffion  of  the  Owner,  ib. 

If  Delivery  to  the  Party  be  voluntary,  no  fubfequent 
Converfion  will  make  it  Trefpafs.  Aliter,  if  Delivery 
obtained  by  Force,  Threat,  or  Fraud,  ib. 

Inftances  of  felonious  taking  on  a  Privity  of  Bailment 
determined  ;  on  a  bare  Charge  j  on  Pofleffion  obtained 
by  Fraud ;  or  upon  a  colourable  Gift  extorted  by 
Fear.  ib. 

Taking  by  the  Hand,  of  the  Law,  or  of  an  innocent 
Perfon.  ib. 

II.  What  a  carrying  away.  §  4, 
The  lead  Removal  of  the  Thing  from  the  Place  where 

it  was,  though  not  carried  off.  ib.  Carrying  Sheets 
from  a  Bed  into  the  Hall.  ib.  Taking  Horfe  in  a 
Clofe,  though  dete&ed  before  he  got  it  out.  ib. 
Removing  Parcel  from  one  End  of  Waggon  to  ano- 
ther, ib.  But  not  fetting  Package  upright  in  the  fame 
Place  when  it  was  lying  lengthways,  it  not  being 
entirely  lifted  off  from  the  fpot.  ib. 

Nor 
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[Carrying  atuay.) 

Nor  taking  Purfe  out  of  Owner's  Pocket,  or  Shop,  to 
which  it  flill  continued  fattened  by  a  String.  §  4. 

Nor  if  in  ftruggling  the  Purfe  fall  to  the  Ground,  the 
Robber  not  having  hold  of  it,  &c.  ib. 

But  fnatching  an  Ear-ring  out  of  the  Ear  by  Force, 
though  it  were  loft  again  inftantly  and  fell  into  the 
Party's  Hair,  is  fufficient.  ib. 

If  the  Thief  once  take,  though  he  immediately  return 
the  Thing  again,  it  is  Larceny.  -  §  5. 

Where  there  is  one  continuing  Tranfaclion,  all  may  be 
guilty  as  Principals,  though  feveral  diftindl  Afporta- 
tions;  if  all  concur  before  final  Afportation  from 
virtual  Cuftody  of  Owner.  -  -  §  6. 

III.  By  whom  in  particular  Larceny  may  be  com- 
mitted. -  -  -  §  7. 

1.  Not  by  Joint  Tenants,    ib. 

But  by  one  of  his  own  Goods  from  the  Cuftody  of  an- 
other, having  fpecial  Property  in  them,  and  with 
fraudulent  intent  to  charge  him  or  the  Hundred  for 
the  Value,  ib. 

2.  But  not  by  Wife  from  her  Hufband.  -  §  8. 
Nor  by  any  other  from  him  by  her  Delivery,    ib. 
Nor  by  Wife  from  any  other  in  Hufband's  Prefence.  ib. 

Aliter,  if  by  his  Command  in  his  Abfence.    ib. 
On  Indictment  againft  both,  Hufband  may  be  acquitted 

and  Wife  convicted,  as  well  as  vice  verfa.    ib. 
Where  it  lies  on  Wife  to  prove  her  Marriage,    ib. 
,     3.  By  Servants,  of  the  Things  entrufted  to  their  Charge 
or  Cuftody.  -  -  -  §9. 

i.  Upon  Stat.  33  H.  6.  c.  i.  making  Spoil  of  Mafters 

Goods  on  their  Death,    ib. 

a.  Upon  Stat.  2iH.  8.  c.  7.  -  §  10. 

Servants  withdrawing  themfelves  with  Things  deli- 
vered to  them  by  Mafters  to  keep,  or  embezzling 
them  to  the  Value  of  40  s.  made  Felony  j  but 
Clergy  not  oufted,  unlefs  Goods  taken  out  of 
Dwelling-houfe,  &c.  by  Stat.  12  Ann.  c.  7.  ib. 
Nor  as  it  is  faid  Offenders  tranfportabls ;  fed 
(Quaere,  ib. 

To 
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To  what  Servants  and  in  what  Inftarices  the  Statute 

extends.  -  -  §  1 1. 

Not  to  Apprentices :  but  they  are  liable  at  common 

Law.    ib. 

To  what  Goods,    Such  as  are  delivered  by  Ma'fter  to 

the  Servant  to  be  returned  in  Specie.  §  12. 

Form  of  Indictment  thereon.  -  §  13. 

iii.  By  common  Law  Servants  having  only  a  bare  Charge 

or  Cuflody  of  their  Matter's  Goods  may  be  guilty  of 

Larceny  in  taking  them,  on   the  Principle  that  Pof- 

feflion   of  Servant   for   the  Mafter  is   Poffeffion  of 

Mailer.  -  -  §  14. 

As  where  a  daily  Clerk  embezzltd  a  Bill  of  Exchange 

delivered  to  him  by  his  Mafter  to  fend  by  the  Poft. 

•M!s| 

Or  where  a  Tradefmatfs  Servant  broke  open  and  pur- 
loined a  Package  of  Goods  delivered  him  to  carry  to 
a  Cuftomer.  ib. 

Or  where  a  Servant  went  off  with  Money  delivered  to 
him  to  carry  to  another,  ib. 

Or  where  one  entrufted  with  his  Matter's  Cafh  Con- 
cerns got  a  Bill  difcounted  in  order  to  abfcond  with 
the  Money,  which  he  did.  ib. 

Aliter,  where  Mafter  had  no  otherwife  the  Pofleflion 
than  by  Receipt  of  the  Servant  by  Delivery  of  another 
for  his  Matter's  Ufe,  in  which  Cafe  Embezzlement 
tf  the  Servant  no  Larceny  at  common  Law.  §  16 

&  17. 

Unlefs  where  Servant  has  firft  done  fome  act  to  deter- 
mine his  original  exclufive  Pofleffion,  as  by  depoflting 
the  Goods  in  his  Matter's  Houfe,  Barge,  &c.  ib. 

Or  where  he  feparates  Part  from  the  Reft,  and  conveys 
it  away  from  the  Veflel  on  board  which  his  Mafter 
had  purchafed  it.  ib. 

And  now  by  Stat.  39  Geo.  3.  c.  85.  Servants  or  Clerks 
receiving  Money,  Goods,  Bonds,  &c.  or  other  valu- 
able Securities  or  Effects  on  Account  of  their  Maf- 
ters,  &c.  and  fraudulently  embezzling  the  fame,  fhall 
be  deemed  to  have  felonioufly  ftolen  the  fame ;  and 
are  fubje&ed  to  Tranfportation  not  exceeding  14 
Years.  -  -  §  18. 

iv.  B 
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4.  By  Officers  and  Servants  of  the  Bank.  -          §  1 9. 
Felony  without  Clergy  by  Stat.  15  Geo.  1.  c.  13.  f.  12. 

35  Geo.  3.  c.  66.  and  37  Geo.  3.  c.  46.  in  fuch 
Perfons  embezzling  any  Note,  Dividend- Warrant, 
Security  for  Money  or  Effects,  Sec.  belonging  to  or 
depoGted  with  the  Bank. 

5.  By  Officers  and  Servants  of  Soutk-Sta  Company.         §2O. 
The  fame  Provifions  as  above. 

6.  By  Perfons  employed  in  or  by  the  Po/f- Office.  §21. 
Secreting,  embezzling  or  deftroying  any  Letter,  &c. 

entrufted  to  their  Care  or  coming  to  their  Poflcflbn, 
containing  any  Bank  Note,  Bill  of  Exchange,  &c. 
Dividend-Warrant,  &c.  Felony  without  Clergy  by 
Stat.  7  Geo.  3.  c.  50.  -  §21. 

Though  Defendant  have  not  taken  the  Oath  required 
by  Stat.  9  Ann.  c.  10.  f.  41.  of  Perfons  employed  by 
thePoft-Office.  ib. 

Qu.  Whether  one  indicted  as  Charger  and  Sorter  of 
Letters  for  fuch  embezzling  may  not  be  convided 
thereof  as  Sorter  only.  But  if  acquitted  on  fpecial 
Count,  he  cannot  be  convidled  on  general  Count  as  a 
Perfon  employed  in  the  Poft-Office,  being  no  other- 
wife  employed  than  as  Sorter,  ib. 

A  Bill  of  Exchinge  may  be  laid  as  a  Warrant  for  the 
Payment  of  Money  within  the  Ach  -  §  22. 

Stealing  Letter  containing  Money  not  within  the  Aft 
ib. 

Indidment  for  fecreting  two  Letters  containing  therein 
a  Bank  Note,  and  Proof  that  the  Bank  Note  was 
fent  in  Halves  on  different  Days,  held  within  the 
Aft.  ib. 

Aliter  perhaps  of  a  Taking  which  means  the  original 
Taking,  ib. 

Qu.  As  to  fecreting  Letter  containing  a  Bank  Note, 
not  knowing  the  Contents,  with  Intent  to  embezzle 
Poftage  paid.  -  .  .  ^ 

Semble  within  f.  19.  of  5  Geo.  3.  c.  25.  which  makes 
it  Felony  to  embezzle  Poftage  received  with  Letter. 

ib.  &  §  24. 
Alfo 
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Alfo  Felony  by  fame  Aft,  to  deftroy  Letter  or  advance 
Rate  of  Poflage  and  embezzle  it.  §  24. 

How  far  varied  by  Stat.  7  Geo.  3.  c.  50.  f.  3-    ib. 

Letter-Carriers,  &c.  or  others  employed  in  Poll-Office 
taking  or  receiving  any  Letter,  &c.  and  Poftage 
thereof,  and  dtflroying  Letter,  See.  or  advancing 
Rate  of  Poftage  on  Letters,  &c.  and  not  duly  ac- 
counting for  the  Money,  guilty  of  Felony  by  Stat* 
7  G.  3.  c.  50.  f.  3.  ib. 

Stealing  Letters,  &c.  by  Perfons  in  general,  vide  Pofl. 

7.  By  Perfons  employed  in  Manufactures.  -         §  25. 
Embezzling,  &c.  by  thofe  employed  in  Hat,  Woollen, 

Linen,  Fuftian,  Cotton,  Iron,  Leather,  Fur,  Hemp, 
Flax,  Mohair,  or  Silk  Manufactures,  punifhed  by 
Fine,  Whipping,  and  Imprifonment,  on  fummary 
Conviction,  by  Stat.  17  Geo.  3.  c.  56.  ib. 

8.  By  Ledgers.  -  -  §  26.. 
Stealing  Furniture,  &c.  in  Lodgings  declared  Felony  by 

Stat.  3  &  4  W.  &  M.  c.  9.  f.  5.  ib.  But  not  where 
whole  Houfe  let,  or  where  Contract  with  Lodger  to 
make  good  what  is  miffing,  ib. 
How  Indictment  to  be  framed  to  bring  the  Cafe  within 
the  Statute,  ib. 

Of  what  Things  Larceny  may  be  committed* 

§27. 

Of  Goods  perfonal,  not  of  the  Realty  nor  affixed  there- 
to, ib. 

Unlefs  fevered  by  diftincl  Aft  at  different  Time  be- 
fore Removal,  ib. 

Exceptions  by  Statute. 

Stealing,  &c.  in  the  Night- time,  Roots,  Shrubs,  or 
Plants,  value  55.  growing  in  inclofed  Grounds, 
Felony  and  Tranfportation  for  7  Years  by  Stat. 

6  Geo.  3.  c.  36.  .  §28. 
The  fame  Offence  in  Day-time  to  any  Value  punifh- 

able  by  Fine  on  ift  and  ad  Offence  before  Magif- 
trate :  3d  Offence  Felony  and  Tranfportation  for 

7  Years  by  Stat.  6  Geo.  3.  c.  48.  which  being  pafTed 

15  in 
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In  the  fame  Seffion  as  the  former,  they  muft  be  con- 

ftrued  together.  §  28. 

But  Healing,  &c.  Turnips,  Potatoes,  &c.  fubjecl  in  all 

Inftances  only  to  Fine  and  Imprifonment  upon  fum- 

mary  Conviction,  by  Stat.  13  Geo.  3.  c.  32.    ib. 

ii.  The  fame  Statutes  of  the  6  Geo.  3.  with  the  like  Con- 

ftrutlion  apply  to  the  Healing,  &c.    certain  Timber- 

Treesy  or  other  Trees  (landing  for  Timber,  or  likely 

to  become  fo.  -  §  29. 

WhatTrees  are  within  thefe  Acts,  and  that  of  13  Geo.  3. 

c.  33.    ib. 

iii.  Stealing  or  breaking,  &c.  with  Intent  to  fteal  any  Leadt 

Iron  Bar,  Grate,   Palifadoe,  or  Iron  Rail   fixed   to 

Dwelling-houfe  or  other  Building,  or  fixed  in  any 

Garden,  Fence,  Outlet,  &c.  Felony  and  Tranfporta- 

tion  for  7  Years  by  Stat.  4  Geo.  2.  c.  32.  §  30. 

The  fame  Provifion  extended  to  any  Cipper,  Brafs, 

Btll-metal  Utenfil  or  Fixture,  by  Stat.  21  Geo.  3. 

c.  68.    ib.      And  alfo  to  any  Iron  Rail  or  Fencing 

fixed  in  any  Square,  Court,  or  other  Place,    ib. 

And  to  all  Aiders  j  and  to  Buyers  and  Receivers  of  the 

fame.    ib. 

A  Church  is  a  Building  within  the  Stat.  4  Geo.  2.  and 
Lead  fixed  thereto  may  be  laid  to  be  the  Property  of 
the  Vicar;  but  better  laid  to  be  "  fixed  to  a  certain 
Building  being  the  Parifh  Church,"  &c.  §  31. 

But  Iron  Rails  fixed  to  Tomb  fn  Church-yard  not  with- 
in the  Act.  Nor  a  Window  Cafement  of  Iron,  Lead, 
and  Glafs,  as  fuch. 

But  dealing  Lead  from  Houfe  inPofieffion  of  Prifoner 
under  fraudulent  Pretence  of  Leafe,  within   Stat. 
ib. 
Stealing  to  the  Value  of  lod.  held  within  the  Acts, 

and  Judgment  of  whipping,    ib. 

xv.  Black  Lead;  entering  with  Force  the  Mines  with  Intent 
to  (leal,  or  dealing  the  fame  there,  or  afli fling  or  com- 
manding, &c.  thereto;  Felony, punifhed  by  Imprifon- 
ment, hard  Labour,  and  public  \vhipping,orTranfporta- 
tion ;  returning  therefrom  before  Term,  Death.  $  32. 
Buyers  and  Receivers  guilty  of  Felony,  and  punilhable 
as  in  other  Cafes,  ib. 

M  m  7.  C 
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2.  Coals  fevered)  and  Tools  for  cutting;  dealing  punifhaMe 
as  Mifdemeanor  on  Convi&ion,  byStat.  39  &  ^oGeo.3. 

c-77-  $33- 

3.  Larceny  cannot    be    committed    of  Charters  or  ether 

Affiirances  concerning  the  Realty.  §  34. 

4.  Stealing,  &c.  Records,  Felony  byStat.8  H.6.  c.12.  $35. 
Trial  before  a  peculiar  Jurisdiction,    ib, 

To  what  Courts  and  Perfons  the  Aft  extends,    ib. 
Indictment  how  to  be  framed,     ib. 

5.  Stealing  Bonds,  Bills,  Notes,  Exchequer  Orders,  Di- 

vidend- Warrants,  &c.  Navy  Bills  or  Debentures, 
&c.  Felony,  with  or  without  Clergy,  as  if  Offender 
had  ftolen  or  taken  by  Robbery  Goods  of  like  Value 
with  the  Money  thereby  fecured  by  Stat.  2  Geo.  2- 
c.  25.  f.  3.  revived  by  Stat.  9  Geo.  2.  c.  18.  §36. 
Stealing  one  Bank  Note  is  within  the  Act,  though  in 
the  plural  Number.  -  §37- 

So  flealing  Note  payable  to  Order,  but  not  indorfed.  ib. 
Compelling  one  by  Durefs  to  make  a  Promifibry  Note  on 
ftamped  Paper  before  prepared  by  Prifoner,and  imme- 
diately afterwards  withdrawn,  not  within  the  Stat.  ib. 
Where  an  expired  Statute  is  revived  by  another,  Ir^idl- 

ment  laying  Offence  againit  the  Statute,  good.    ib. 
Bank  Notes  cannot  be  laid  as  Chattels  ;  but  this  is  Sur- 
plufage.     Nor  as  Notes  commonly  called  Bank  Notes, 
that  not  being  the  Defcription  in  the  Statute,    ib. 
Indictment  for  Larceny  of  Bill  of  Exchange  in  L.  fuf- 
tained  by  Evidence  that  when  found  on  Prifoner  there 
it  had  Indorfement  (made  after  the  Felony)  not  laid 
in  Indictment.     A  general  Defcription  of  the  Bill, 
&c.  in  the  Indictment  is  fufiicient.    ib. 
The  ftealing  of  fuch  Securities  in  the  Bank  of  England 

by  their  Officers,  &c.  ante,  §  19. 

6.  Letters,  tfc.fent  by  the  Pojl.  §  38. 

Stealing  or  robbing  any  Mail  or  Bag  of  Letters,  or  any 

Letter  or  Packet  from  any  Poft-houfe,  &c.  Felony 

without  Clergy,  by  Stat.  5  Geo.  3.  c.  25.  and  7  Geo. 

3.  c.  50.  f.  3. 

Embezzlement  by  Perfons  employed  in  Port-office;  alfo 
of  what  Securities,  &c.  and  in  what  Manner  fuch 
iteain>g  n .ay  be  \  ante,  §21,  &c. 

Obtaining 
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Obtaining  the  Mail  Bag  by  Delivery  out  of  the  Window 
of  Poll-office  by  pretending  to  be  the  Guard,  a  fteal- 
ing  within  the  Acl.  -  -  §39. 

Taking  Letter  out  of  the  Office,  with  Intent  to  deliver 
it  to  the  Owner,  and  only  to  embezzle  Poftage,  not  a 
ftealingof  Letter  within  St.  7  Geo.  3.  c.  50.  f.  2.  ib. 

Indictment  for  fUaling  Letter  fromPerfons  ufingFirm 
of  MeJJrs.  A.  B.  and  C.  fuftained  by  Proof  that  they 
anfwered  to  fuch  Addrefs  by  others,  though  they 
only  ftiled  themfelves  A.  B.  and  C.  ib. 

Indictment  for  robbing  Mail  Bag  of  Letters  muft  be 
laid  in  County  where  Fac~l  happened,  and  not  merely 
where  Prifouer  was  in  pofleffion  of  Letters,  ib. 

7.  Things  where  none  have  determinate  Property.  §  40. 
Larceny  cannot  be  committed  of  fuch  j  as  of  Waifs, 

as  fuch,  before  Seizure.     QIJ.  How  of  Wreck,  ib. 

8.  Animals  fera  Nature.  -  -  541- 
i.  No  Larceny  of  fuch,  unlefs  dead,  reclaimed,  or  con- 
fined ;  and  fo  ftated  in  the  Indictment,    ib.     Nor 
of  the  Eggs  of  fuch  as  are  unreclaimed,    ib. 

ii.  Deer.  -  §42. 

Stealing  fuch  (being  armed  and  difguifed)  Felony  with- 
out Clergy  in  Principals  and  Procurers,  by  Stat. 
9  Geo.  i.  c.  22.  ib. 

So  not  furrendering  on  Proclamation,    ib. 

But  dealing  in  general  Red  or  Fallow  Deer  in  inclofed 

Places,  &c.  is  Mifdemeanor  only,  punifhable   with 

Fine  for  ift  and  zd  Offence  ;  Felony  and  Tranfporta- 

tion  for  3d  Offence,  by  Stat.  16  Geo.  3.  c.  30.    ib. 

iii.  Fi/b.  -  §  43. 

Stealing  fuch  out  of  River  or  Pond  by  Perfons  armed 
and  difguifed,  a  capital  Felony  by  Scat.  9  Geo.  i. 
c.  22.  ib. 

What  a  fufEcient  reclaiming  to  make  them  the  Subject 
of  Larceny  at  common  Law.  ib. 

Stat.  22  &  23  Car.  2.  c.  25.  f.  7.  gives  treble  Damages 
and  10  s.  to  the  Poor  againft  Offender  for  dealing 
Fifh  out  of  Ponds,  &c.  and  other  fever al  Waters 
and  Rivers  without  Confent  of  Owner,  ib. 

But  by  Stat.  5  Geo.  3.  c.  14.  f.  i.   Healing  Fifh  in  any 

Stream  or  Water  in  Park,  &c.  incloted,  or  Garden, 

M  m  2  &c. 
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&c.  adjoining  Dwelling-houfe,  without  Owner's 
Confent ;  or  aiding  therein,  or  receiving  or  buying 
them  knowingly  i  Tranfportation.  §43' 

Such  dealing,  &c.  (not  being  in  fuch  Park,  Garden,, 
&c.)  but  in  any  other  inclofed  Ground,  creates  For- 
feiture of  5  1.  ib. 

In  Indictment  on  Stat.  Geo.  3.  for  dealing  Fifli  out  o£ 
Pond,  dating  them  to  be  "  Goods  and  Chattels ;" 
thofe  Words  held  Surpluf-age.  ib. 

Qu.  If  Indictment  at  common  Law  mud  defcribe  what 

Kind  of  Pond,  &c.    ib. 
iv.   Con'tts  and  Hares.  -  §  44- 

Stealing,  &c.  Conies  in  Grounds  iaclofed  for  that  Pur- 
pofe  before  the  A£l,Mifdemeanor,  Imprisonment  and 
Penalty,,and  finding  Sureties,  by  Stat.  3  Jac.  i.  c.  13. 
Extends  not  to  Hunting,  &c.  in  Day-time,  ib. 

Stat.  22  &  23  Car.  2.  c.  25.  extends  to  Ground  law- 
fully ufed  for  Conies  whether  inclofed  or  not,  but 
confines  PuniQiment  to  Conviction  before  Juilice  of 
Peace,  ib. 

By  Stat.  5  Geo.  3.  c.  14.  fuch  Offenders  in  the  Night- 
time fubjecled  to  Tranfportation  or  other  lefs  Punifli- 
ment  by  Whipping,  Fine,  or  Imprifonment.  ib. 

By  Stat.  9  Geo.  i.  c.  22.  robbing  Warrens  or  Places 
where  Hares  or  Conies  are  ufually  kept,  by  Perfons 
armed  and  difguifcd,orrefcu5ngfuch Offenders, orpro- 
curingotbers  to  join  therein,  Felony  without  Clergy,  ib. 

Reful t  of  feveral  Statutes,    ib. 
f).  Animals  of  baft  Nature,  -  -  §45- 

As  Foxes,  Cats,  &c.  not  Subjects  of  Larceny,    ib. 

But  dealing  Dogs  punifliable  upon  fummary  Conviction 

by  Stat.  10  Geo.  3.  c.  18.    ib. 

1O.   Domejlic  Animals.  -  $  46- 

i.  Fit  for  Food,  are  Subjects  of  Larceny.    So  of  their 

Eggs  and  Young,   ib. 
ii.  Horfe fading.  -  §47- 

Felony  without  Clergy,  by  Stat.  i  Ed.  6.  c.  12.  and 
2  &  3  Ed.6.  c.  23.  and  31  Eliz.  c.  12.  which  latter 
alfo  ouds  AcceiTaries  before  and  after : 

But  not  the  Receivers  of  dolen  Horfes,  though  made 
Acceflaries  after,  by  Stat.  3  &  4  W.  &  M.  c.  9.  ib. 

Stealing 
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(Of  what  Things.} 

ill.  Stealing  Sheep  and  other  Cattle.  §  48. 

(i.  e.  by  Stat.  15  Geo.  2.  0.34.  Bulls,  Cows,  Oxen, 
Sheep,  Steers,  Bullocks,Heifcrs,  Calves,  and  Lambs,) 
Felony  without  Clergy  by  Stat.  14  Geo.  2.  c.  6. 

Indictment  for  dealing  Cow  not  proved  by  fnewing  it 
a  Heifer,  ib. 

IndiCtment  for  dealing  Lambs  proved  by  (hewing  the 
Skins  taken  away,  though  Carcafes  left,  ib, 

IndiClment  charging  Principal  for  dealing  live  Sheep, 

and  Acceflary  for  receiving  Mutton,  Part  of  Goods, 

&c.  fo  as  aforefaid  fclonioufly  ftolen,  Sec.  good.  ib. 

iv.  ThzPwdufis  of  fuch  Animals  Subjects  of  Larceny,  as 

Milk,  Wool,  &c.  §49. 

II.   Manufactories.  •  -  -  §  50. 

i.    A  breaking  into  Plate  Glafs  Manufactory,  and  dealing 

Goods,  Felony  and  Transportation,  or  lefs  Punilh- 

ment  as  Court  think  fit.    ib. 

ii.   Woollen  Cloth.  -  -  -  §  $  i . 

Stealing  from  the  Rack  or  Tenters  in  the  Night,  Felony 
without  Clergy;  but  Court  may  mitigate  to  Tran- 
fportation  by  Stat.  22  Car.  2.  c.  5.  ib. 

Extends  not  to  Acceflaries.    ib. 

Refufing  to  be  tranfported,  or  returning  before  Period, 
Execution  on  former  Judgment,  ib. 

But  by  Stat.  15  Geo.  2.  c.  27.  Magidrate  may  ifiue 
Search  Warrant  to  fearch  fufpeCted  Places,  and  if  on 
finding  fuch  Goods  Party  give  not  fatisfaCtory  Ac- 
count, he  (hall  be  deemed  to  have  dolen  them,  and 
forfeit  treble  Value  ;  for  3d  Offence  Felony  and 
Tranfportation  :  but  this  not  to  alter  former  Law.  ib. 
iii.  Linen,  Cotton,  &c.  §52. 

Stealing  fuch  by  Day  or  Night,  expofed  to  be  printed, 
bleached,  dried,  &c.  in  Grounds,  Houfes,  £c.  ufed 
by  the  feveral  Manufacturers;  or  affidinj;,  &c.  or 
procuring,  &c. ;  or  buying  or  receiving  fuch  dolen 
Goods  knowingly,  &c.  Felony  without  Clergy  ;  but 
Court  may  fentence  to  Tranfportation.  Stat.  18 
Geo.  2.  c.  27.  ib. 

Breaking  Gaol,  or  returning  from  Tranfportation, 
Deach.  ib. 

M  m  3  Breaking 
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(In  "what  Place.) 

Breaking  into  Houfes,  &c.  with  Intent  to  fteal  fuch, 

Felony  without  Clergy  by  Stat.  4  Geo.  3.  c.  37.  §  52. 

12.  Naval  and  Ordnance  Stores ',  &c.  §  S3- 

Embezzling  the  fame  by  Perfons  having  Charge  or 
Cuftody  of  them  to  Value  of  20  s.  Felony,  by  Stat. 
3 1  Eliz.  c.  4.  ib. 

Oufted  of  Clergy  by  Stat.  22  Car.  2.  c.  5.  with  Power 
in  the  Court  to  reprieve  and  tranfport.  ib. 

Extends  not  to  Accefiaries  or  Appeals,    ib. 

Semble  Felony  at  common  Law  in  Perfons  having 
Charge  of  fuch  Stores  to  fteal  them,  though  under 
20  s.  Value,  ib. 

Vid.  Poft,  Receivers. 

Things  ftolen  by  Servants,  Lodgers,  and  others  under 
particular  Prohibitions,  confidered  ante.  (§26.) 

Things  under  peculiar  Sanction  on  account  of  the  par- 
ticular Places  from  whence  taken.  Poft. 

V.  As  to  the  Place  from  whence  taken.  §54. 
Larceny  from  the  Houfe,  &c.  -  §  5  j. 
In  'what  Cafes  Clergy  ottfled.  §  56* 

1.  Where  Larceny  is  above  the  Value  of  I2d. 

2.  Where  to  the  Value  of  5  s. 

3.  Where  to  the  Value  of  408.     ib. 

The  fever al  Statutes  in  order  of  Time.       §  57. 

By  Stat.  23  H.  8.  c.  i.  f.  3.  and  25  H.  8.  0.3.  rob- 
bing Churches,  &c.  or  robbing  Perfons  in  Dwelling- 
houfes,  the  Owner,  his  Wife,  Children,  or  Servants 
being  therein,  and  put  in  Fear,  Felony  without 
Clergy.  Qu.  if  repealed  as  to  Clergy,  ib. 

By  Stat.  i  Ed.  6.  c.  12.  f.  10.  $58. 

Breaking  Houfe  by  Day  or  Night,  any  Perfon  being 
therein  and  put  in  Dread  ;  or  robbing  any  Perfon  in 
or  near  Highway;  or  ftealing  in  any  Church  or 
Chapel  i  Felony  without  Clergy,  ib. 

Houfebreaking  within  the  A61  mult  be  attended  with 
Felony,  ib. 

By  Stat.  5  &6Ed.  6.  c.  10.  •  §59. 

Perfcms 
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Perfons  convicted  of  Larceny  in  one  County  where 
Goods  taken  by  Robbery  or  Burglary  in  another, 
oufted  of  Clergy.  -  -  §59* 

By  Stat.  5  &  6  Ed.  6.  c.  9.  §  60. 

Robbing  Perfons  in  Dwelling-houfes,  the  Owner,  his 
Wife,  Children,  or  Servants  being  therein,  or  in  any 
other  Place  within  the  Precincts  of  the  fame,  whe- 
ther waking  or  fleeping,  oufted  of  Clergy,  ib. 

The  like  as  to  robbing  any  Perfon  in  a  Booth  or  Tent 
in  a  Fair  or  Market,  ib. 

By  Stat.  4  &  5  Ph.  &  M.  c.  4.  §  61. 

AccelTaries  before  to  Robbery  in  any  Place  oufted  of 
Clergy,  i.  e.  Robberies  of  fuch  Kind  as  were  before 
excluded  of  Clergy  in  cafe  of  Principals,  ib* 

By  Stat.  39  Eliz.  0.15.  -  -  §62. 

Felonious  taking  away  in  the  Day-time  of  Money, 
Goods  or  Chattels  from  any  Houfe  to  the  Value  of 
5  s.,  though  no  Perfon  be  within,  oufted  of  Clergy,  ib. 

By  Stat.  3  W.  &M.  c.  9.  f.  2.  -  $63. 

Perfons  oufted  of  Clergy  by  prior  Stat.  on  Conviction, 
alfo  oufted  oa  (landing  Mute,  &c.  ib. 

By  the  fame  Stat.  f.  I.  §64. 

Felonioufly  taking  Goods  in  Dwelling-houfe,  any  Perfon 
therein  and  put  in  fear ;  or  robbing  Dwelling-houfe, 
in  Day-time,  any  Perfon  therein :  or  abetting 
or  counfelling,  &c.  thereto  ;  or  to  break  Dwelling- 
houfe,  Shop,  or  Warehoufe  belonging  to  or 
therewith  ufed,  in  Day-time,  and  ftealing  Money, 
Goods,  &c.  of  5  s.  Value,  though  no  Perfon  within, 
are  oufted  of  Clergy,  ib. 

By  Stat.  10  &  1 1  W.  3.  c.  23.  -  §  65. 

Privately  ftealing  Goods,  Wares,  or  Merchandizes  of 
5  s.  Value  in  Shop,  Warehoufe,  Coach-houfe,  or 
Stable,  though  not  broken,  nor  any  Perfon  therein  ; 
and  Affifters,  Commanders,  &c.  oufted  of  Clergy,  ib. 

By  Scat.  12  Ann.  ft.  i.  c.  7.  -  -  $66. 

Stealing  Money,  Goods,  Wares,  &c.  of  408.  Value  in 
Dwelling-houfe  or  Outhoufe,  though  not  broken,  and 
whether  any  Perfon  therein  or  not,  and  Aiders,  &c. 
cufted  of  Clergy,  ib. 

M  m  4 
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Not  to  extend  to  Apprentices  under   15,  fo  robbing 
Maflers.  .  _  ^66. 

Diftinfl  Offences  ivithin  the  Statutes. 

f 

.  Larceny  or  Robbery  in  a  Church  or  Chapel.  §  67, 

Oufted  of  Clergy  by  Stat.    r  Ed.  6.  c.  12.   f.  10,  and 

3  W.  &  M.  c.  9.    as   to  Principals,  but  not   as  to 

Acceffaries,  unJefs  amounting  to  Burglary,    ib. 
.  Breaking  Hottfe  by  Day  or  Night,  any  Ptrfon  therein  and 
put  in  Fear.  -  .  £68, 

Principals  oufled  of  Clergy  by  Stat.   i  Ed.  6.  c.  12, 

f.  10.  and  3  W.  &  M.  0.9. 

Extends  to  Aiders  at  the  Fac~r,  though  they  do  not  en- 
ter,   ib. 

Accefiaries  oufled  by  Stat.  4  &  5  Ph.  &  M.  c.  4.    ib. 
There  mud  be  an  adual  breaking  and  putting  in  Fear. 

ib. 

,  The  felonious  taking^  £sV.  of  Goods  out  of  Dwelling~houfet 
any  P erf  on  therein  and  put  in  Fear ,  though  no  breaking.  $  69. 
Principals  oufted  of  Clergy  by  Stat.  3  W.  £  M.  c.  9, 

f.  i.    ib. 
The  fame  Rule  as  to  Dwelling-houfes  as  in  Cafes  of 

Burglary,    ib. 
Semb.  Value  of  Goods  taken  muft  be  above  i  s.  unlefs 

fuch  taking  as  amounts  to  Robbery.          -         $  70. 
So  it  feems  there  muft  be  a&ual  Fear,  unlefs  Goods 

taken  by  Robbery  in  Prefence  of  Owner,  &c.      $71. 
Indictment  muft  charge  a  putting  in  Fear  by  the  Pri- 

foner.    ib. 

.  Robbing  (i.  e.  breaking  and  taking  Goods  in)  Diuelling-hoiife 
in  D  ay-time )  any  Perfon  therein,  though  not  put  inFeari  $  72, 
Principals,  Aiders,  and  Accefiaries  before,  oufted  of 

Clergy  by  Stat.  3  W.  &  M.  c.  9.  f.  i.    ib. 
How  Indidtment  may  lay  the  Robbing,  &c.  and  how 

proved,    ib. 
Difference  between  that  and  Stat.  5  &  6  Ed.  6.  c.  9. 

ib.  and  •  -  §  73. 

As  to  Value,     ib. 

,  Rolling  (i.  e.  breaking  and  taking  Gocdi  in)  Booth  or  Tent 
in  Fair  cr  Market ,  the  0-wmr  or  his  Fat>:Jfy  therein.  §  74. 

Principals 
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Principals  oufled  of  Clergy  by  Stat.  5  &  6  Ed.  6.  c.  9. 

and  3  and4W.  &M.  c.p.  f.  2.  -  §74- 

6,  Breaking  Diuelling-haufe^   or  Outhcufe,   Shop,  sr  Ware- 

hyufe,  andjlea'ing  Gcods  to  5-f.  Value  in  Day-time,  though 

no  Perfon  ivithln.  -  -  §75" 

Principals  ousted  of  Clergy  by  Stat.  39  Eliz.  c.  15.  and 
3  W.  &  M.  c.  9.  f.  2.  and  Aiders  and  Accefiaries 
before  by  f.  i.  of  latter  Stat.  ib. 

There  muft  be  a  breaking  within  Stat.  of  Eliz,  though 
not  mentioned  in  the  ena£Hng  Part.  ib. 

Aiders  without  not  entering  the  Houfe,  not  within 
Stat. ;  but  included  in  Stat.  of  W.  &  M.  ib. 

CMI.  Whether  indictable  generally  as  Principals,    ib. 

Any  Removal  of  the  Goods  fuffident,  though  not  cut 
of  Houfe.  ib. 

Qu.  Whether  acceflbrial  Stat.  of  William  which  drops 
the  Term  Outhotife,  and  adopts  thofe  of  Shop  and  Ware- 
houfe,  be  co-extenfive  with  Stat.  of  Eliz.  in  oufting 
Acceflaries  before  of  Clergy.  -  §  76. 

Form  of  Indictment.  -  -  §77. 

•j.  Privately  Jlealing  Goods,  Wares,  &V.  to  $s.  Valuet  in 

Shop,  Warehoufet  Coach-honfe,  or  Stable >  though  not  broken , 

nor  any  Perfon  ivithin.  -  -  §  78. 

Stat.  10  &  1 1  W.  3.  c.  23.  excludes  from  Clergy  Prin- 
cipals, Aflifters,  Hirers,  and  Commanders,  ib. 

If  Force  be  ufed,  the  Offence  is  not  within  the  Statute, 
but  the  Prifoner  may  be  convicted  of  fimple  Larceny. 

§79- 

It  extends  only  to  the  Owner's  Goods,  kept  in  their 
appropriate  Places,  and  not  to  the  Goods  of  a 
Stranger.  -  -  §  80. 

What  is  a  Shop  or  Warehoufe  within  the  Ad.    ib. 
Where  Goods  are  kept  for  Sale,  and  Cuftomers  go  to 
view  them;  not  mere  Repofitories  for  fafe  Cuftody. 
ib. 
So  as  to  Coach-houfes  and  Stables,  the  Goods  muft  be 

fuch  as  are  ufually  lodged  in  fuch  Places,    ib. 
8.   Larceny  in  Dwellhig-l:oufe  or  Outbsufe  of 'Money ,  Gocdf% 
to  40 /.  Value ^  though  Houfe  not  broken,  nnd 
or  net.  -  $  &T  . 

Clergy 
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(In  what  Place.} 

Clergy  oufted  by  Stat.  12  Ann.  ft.  i.  c.  7.  §  Si. 

Exception  as  to  Apprentices  under  16.    ib. 
Extends  not  to  Outlawry,  nor  to  Acceflaries  before.  ib. 
Nor  to  fuch  Offence  by  Owner  in  his  own  Houfe.    ib. 
The  Goods  mud  be  under  the  Protection  of  the  Houfe 

for  fafe  Cuftody,  not  merely  of  a  Perfon  within  it. 

§82. 

Bank  Notes  are  within  the  Stat.  §83. 

Refult  of  the  Statutes  againft  Houfe  Larcenies  and 

Robberies,  as  to  Clergy.  §  84. 

Jn  Ships.  "  -  -  §  85. 

In  Veflels,  Boats,  &c.  in  navigable  Rivers,  &c.  Larceny 
to  408.  Value,  Felony  without  Clergy  by  Stat.  24 
Geo.  2.  c.  45.  ib. 

It  provides  alfo  for  Veflels,  &c.  in  Creeks,  &c.    ib. 

Plundering  Goods  or  Effects  from  Ships  in  Diftrefs, 
wrecked,  or  ftranded,  excluded  from  Clergy  by  Stat. 
26  Geo.  2.  c.  19.  §  86. 

So  ftealing  Pump,  by  Stat.  12  Ann.  ft.  2.  c.  18.  f.  5. 
ib. 

If  the  Things  ftolen  be  of  fmall  Value,  without  Cruelty 
or  Violence,  Offender  may  be  indi&ed  for  Petit 
Larceny  by  Stat.  of  Geo.  2.  ib. 
Expofing  fuch  Goods  or  Effects  to  Sale,  without  ac- 
counting for  them  to  Satisfaction  of  one  Juftice, 
punimable  by  Imprifonment  and  treble  the  Vaule. 
ib. 

Where  Profecution  may  be  by  Clerk  of  Peace,  or  in  an- 
other County,  ib. 

In  the  Northern  Co-antics.  -  §  87. 

Taking  Money,  Corn,  Cattle,  or  other  Consideration 
called  Blackmail,  Felony  without  Clergy  by  Stat. 
43  Eliz.  c.  13.  ib. 

And  Clergy  is  alfo  taken  away  by  Stat.  18  Car.  2. 
c.  3.  from  great  and  notorious  Thieves,  and  Spoil 
fakers  in  Cumberland  and  Northumberland,  ib. 


\ 


Larceny  and  Robbery.  539 

(Of  whofe  Property.) 

VI.  To  whom  the  Property  Jlolen  Jhall  be  charged 
to  belong.  -  -  -          §  88. 

Goods  of  Perfons  unknown,    ib. 

Goods  of  a  Church.     Corpfe,  &c.  -        §  89. 

Of  Inteftate  before  Adminiftration.  Of  Executor  be- 
fore Probate,  ib. 

Special  Property  or  Pofleffion.  -  -          §  90. 

In  Bailee,  Carrier,  Innkeeper,  Wafher,  Agifter,  Stage 
Coachman  ;  Indictment  may  lay  Property  either  in 
fuch  or  the  Owners,  ib. 

And  even  againft  Owner  dealing  from  fuch  Bailee,  &c, 
ib. 

Where  Property  may  be  laid  in  Servant,    ib. 

Property  not  changed  by  Larceny,    ib. 

Childrens'  Cloaths,  &c.  laid  either  as  their  Property  or 
that  of  Parents.  •  §9*' 

Property  in  truft  for  Children,  ib. 

VII.  What  is fucb  Evidence  of  the  taking  and  car- 
rying away  being  fraudulent  or  wrongful,  and 
with  Intent  to  convert  the  Goods  to  the  Taker's 
cwnUfe,  and  make  them  bis  own  without  C 'on- 
fentofthe  Owner^as  amounts  to  Felony.  §92. 

Felonious  Intent  muft  exift  at  the  Time  of  the 

taking,    ib. 

Different  Defences. 

I.  Evidence  on  Denial  of  Faff.  -  -          §93« 

Length  of  Time.  Nature  of  Property.  Vicinity  to 
the  Spot.  Behaviour.  Identity  of  Property.  Con- 
cealment, ib. 

Confe/ion.  §  p4< 

Where  excluded  from  Evidence,  on  Promife  or  Threat. 

ib. 

J.  On  Claim  ef  Right.  -  -  .  §Q". 

On  aTaking  by  the  Party's  own  Aft ;  as  of  Corn  mixed, 
Cloth  or  Boards,  &c.  converted  into  other  Forms, 
no  Felony,  ib. 

*  So 
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{Evidence  of  felonious  Intent.} 

tSo  taking  on  any  reafonable  Pretence  of  Title,  however 
ill  founded,  if  not  urged  as  a  Pretext  for  dealing.  §  95. 

On  taking  by  Act  of  Law.  §  96. 

No  Excufe  if  procured  by  Fraud,  and  with  Intent  to 
fteal.  ib.  As  by  fraudulent  Replevin,  or  Eje&ment 
without  Pretence  of  Title,  ib. 

3.  On  taking  by  Mi/Jake  or  Accident.      .  -  §  97. 
Rebutted  by  fhewing  Knowledge  and  Intent  to  deceive 

or  conceal,  ib. 

4.  On  taking  as  a  TrefpaJJer.  -  -  §  9  8. 
i.  e.  without  Fraud,  or  openly  before  others,  other  than 

by  apparent  Robbery,    ib. 

As  taking  Plough  and  returning  ir.  Taking  Goods 
and  paying  more  than  the  Value.  Q^ib.  Aliter  where 
Money  offered  as  a  Colour  for  Fraud,  ib. 

Evidence  of  taking  one  Thing  as  a  Trefpaflcr  upon  Af- 
fault  with  Intent  to  fteal  another,  ib. 

Evidence  of  taking  a  Horfe  as  a  Trefpafler  with  Intent 
to  ufe  it  on  a  Journey  as  far  as  it  would  go,  and  there 
leave  it  without  returning  it  to  the  Owner,    ib. 
t.  On  Finding.  -  •  §  99. 

No  Felony  to  take  Goods  loft  ;  but  this  not  to  be  urged 
as  Pretence,  where  there  is  Knowledge  of  the  Owner, 
or  the  Goods  in  a  proper  Place,  ib. 

Stealing  Box  left  in  a  Hackney  Coach,    ib. 

6.  On  Delivery  by  a  third  Perfon.  -         §100. 
Probable  Grounds  for  fuch  Defence,    ib. 

7.  Taking  on  Delivery  by  or  on  Behalf  of  the  Owner ,  or  by  his 
Confent  or  Approbation.  -  -         -         §  I  o  I 

i.  No  Larceny  if  the  taking  be  not  invito  domino,   ib. 
Going  out  on  Purpofe  to  be  robbed  in  Confpiracy  with 
fome  of  the  Robbers  j  held  no  Offence  in  the  others, 
though  ignorant  of  it.    ib. 

Aliter  where  Party  went  bonafide  with  a  View  to  appre- 
hend them.  ib. 

Or  a&ed  in  confidence  with  one  who  had  apparently 
confented,  but  had  revealed  theDefign,  with  Intent 
to  deleft  the  others,  ib. 

ii.  Diftindlion  between  Property t  or  PoffeJ/ion  only  parting 
by  Delivery.  -  §  102. 

No 
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lii.  No  Felony  if  Property  transferred,  though  Transfer  induced 
by  Fraud.  ....  §103. 

As  obtaining  Delivery  of  Horfe  fold,  on  Promife  to  re- 
turn immediately  and  pay  for  it ;  but  not  returning. 

it. 

So  obtaining  Money  by  Fraud,  under  the  Appearance  of 
fair  Betting,  ib. 

Or  obtaining  Goods  under  Pretence  of  paying  for  them, 
and  giving  Vendor's  Servant  Bills  of  no  Value,  ib. 

So  obtaining  Credit  in  the  Name  of  another  for  Silver, 
on  Pretence  of  fending  Gold  in  exchange  prefently, 
no  Felony.  §  104. 

Nor  getting  a  Loan  by  writing  a  Letter  in  another's 
Name.  ib. 

Aliter  obtaining  Goods  from  another's  Servant  by  uGng 

a  falfe  Name,  he  having  no  difpofing  Power,    ib. 
iv.    Taking  before  Sale  complete.  -  §  105. 

Felony,  though  the  Goods  fet  apart  while  Owner  looked  . 

for  others,  but  not  agreed  for  or  delivered,    ib. 
V.   On  Delivery  for  the  Purpofe  of  difcounting.          -       §  ic5. 

If  the  Difcount  agreed  to  be  paid  at  the  Time,  and  the 
Owner  did  not  intend  to  truft  the  Party  with  the  Bill 
without  receiving  the  Difcount ;  held  Felony  in  the 
latter  to  run  away  with  the  Bill  without  paying,  with 
Intent  to  convert  it  to  his  own  Ufe.  ib.'  The  fame 
as  where  a  Tradefman  delivers  Goods  to  a  Cuftomer 
who  pretends  that  he  wants  to  buy  them  for  ready 
Money,  and  afterward  runs  off  with  the  Goods  with- 
out Payment,  ib. 
vi.  On  Delivery  by  way  ofPlidge,  or  Security.  §  107. 

The  Property  liill  remains  in  the  Owner,  and  Larceny 
may  be  committed  if  Delivery  obtained  fraudulently 
and  with  Intent  to  fteal.  ib.  As  by  pretending  to 
find  a  Ring  of  Value,  and  inducing  another  to  pledge 
Things  of  Value  on  depofiting  it  with  him  till  his 
Share  could  be  paid  of  the  pretended  Jewel,  ib. 

So  where  the  Pledge  was  of  Money  to  be  returned 

again,    ib. 

vii.  Di/er ent  Kinds  of  Po/tffion  the  Sub/efts  of  Larceny.  §  108. 
i  General 
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General  Rules,  as  to  Delivery  by  way  of  Charge,  general 
Bailment,  or  for  afpecial  Purpofe.  §  108. 

viii.  Poffejjion  by  way  of  Charge.  -  -         §109. 

As  in  cafe  of  Servants  or  Workmen,  or  by  way  of 
fpecialUfey  as  in  cafe  of  Gucfts,  the  Subject  of  Lar- 
ceny*   ib. 
So  if  a  Banker*s  Clerk  purloin  Money  out  of  a  Drawer 

to  which  he  has  Accefs.    ib. 

So  of  Pofieffion  in  the  Owner's  Prefence  for  a  fpecial 
Purpofe.  -  -  -         §110. 

ix.  PoJJeJJion  upon  general  of  fpecial  Bailment.  §  1 1 1 . 

What  a  Bailment,    ib. 

Larceny  may  be  committed  by  Bailee,  if  Bailment  ob- 
tained fraudulently  with  Intent  to  fteal.  §  H2. 
Such  Intent  to  be  found  by  the  Jury.   ib. 
Hiring  Horfe  on  Pretence  of  a  Journey,  with  Intent  to 
fteal,  and  evidencing  fuch  Intent  by  immediately  fell- 
ing it,  held  Larceny,    ib. 

Though  Poflefiion  obtained  in  another's  Name.    ib. 
Diflin£lion  between  thefe  Cafes  and  Cafes  within  the 

Statutes  33  H.  8.  c.  I.  and  30  Geo.  2.  c.  24.  ib. 
So  though  Pofleflion  of  a  Chaife  were  obtained  on  Pre- 
tence of  hiring  for  three  Weeks  or  a  Month,  for  a 
Journey,  and  the  Party  fet  off,  and  was  not  heard  of 
till  aYear  after  when  he  was  apprehended,  and  no  Ac- 
count given  of  the  Chaife  :  held  Evidence  of  a  wrong- 
ful Conversion  ana  an  original  Taking  with  Intent  to 
fteal.  ib.  Aliter  if  felonious  Intent  originated  after 
the  firft  Taking  on  Hire.  ib. 

Review  of  the  Cafes.  -  $1T3- 

x.  Larceny  may  be  committed,  notwithftanding  a  lawful 
Bailment,  after  Privity  of  Contract  determined.     §  1 14. 
As  byLapfe  of  Time,    ib.     By  Completion  of  the  Ser- 
vice,   ib. 

But  where  one  who  aflifted  in  refcuing  another's  Goods 
from  a  Fire,  in  his  Prefence  but  without  his  Defire, 
and  who  afterwards  concealed  and  denied  having 
them,  was  found  to  have  taken  them  honeftly  at  firft, 
and  that  the  evil  Intention  arofe  afterwards,  held  no 
Larceny,  ib. 

Larceny 
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.  xi.  Larceny  may  be  committed  by  a  tortious  Converfton  pending 

a  Bailment.  -  -  -  §IX5' 

By  Carrier  breaking  a  Package  delivered  to  him  to  carry, 

and  taking  out  Goods.     Aliter  upon  mere  Evidence 

of  Non-delivery,    tb. 

So  MiJler  taking  Part  of  the  Corn  f^nt  him  to  grind,  ib. 

xii.  Conclufton  as  to  Evidence  of  felonious  Intent  upon  a 

Delivery  by  Owner.  -  §116'. 

8.   On  a  Taking  through  NeceJ/ity.  -  §  1 1 7. 

No  legal  Defence,  though  it  exifl  in  Fact,    ib. 

But  confiderable  in  Apportionment  of  Punifhment.   ib. 

Larceny  from  the  Perfon.          -       §  1 1 8. 
Introduction,    ib. 

Clam  et  Secrete^  by  Stat.  8  Ellz.  c.  4.     §119. 
Felonioufly  taking  Money,  Goods  or  Chattels  from  the 

Perfon  of  another  privily  -without  bis  Knowledge  in  any 

Place,  oufted  of  Clergy,  ib. 
The  Stat.  confined  to  the  A&or,  and  extends  not  to 

Aiders  and  Abettors.  -  -  §120. 

There  mull  be  a  Taking  from  the  Perfon,  and  not  in 

his  Piefence  only.    ib. 

Value  mud  be  above  iid.  to  ouft  Clergy,    ib. 
What  a  Taking  "  privity  luithcut  his  Knowledge"  §  12 1. 

1.  As  to  the  Manner:  it  muft  be  fecret  or  fudden,  with- 

out Tenor  or  open  Violence,    ib. 
But  Clergy  not  oufted  if  done  openly  before  the  Party 
without  Force  cr  Terror,    ib. 

2.  As  to  the  Situation  cf  the  Per  fin  robbed.          -         $  122. 
The  Stat.  extsiivis  not  to  fuch  as  expofe  themfelves  to 

fttch  Lot's  by  their  own  Negligence  or  Mifconducl  *, 
as  being  drunk  and  afleep  in  the  Streets,  ib.  Unlefs 
it  happen  by  the  Contrivance  of  the  Thief,  ib. 

But  the  Matter  of  a  Veflel  aileep  in  his  Cabin  is  within 
the  Protection  of  the  Stat.  ib. 

So  a  Waggoner  aflcep  in  the  Stables  of  the  Inn  Yard. 
ib. 

Aiit^r  where  P^rty  being  drunk  was  picked  up  in  the. 
Street  by  a  Woman  of  the  TOWD,  and  carried  to 

-  -  her 
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her  Lodgings,  where  he  fell  afleep ;  and  In  that 
State  {he  picked  his  Pocket.  -  -  §  122. 

Indiftment  and  Verdicl.  -  -  §  123. 

Indi&ment  muft  purfue  Words  of  the  Statute,  but  need 
not  conclude  contra  formam,  &c.  ib.  Prifoner 
may  be  convicted  of  fimple  Larceny  only.  ib. 

Robbery  (properly  fo  called).     §124. 

Definition. 

A  felonious  taking  of  Money  or  Goods  to  any  Value, 
from  the  Perfon,  by  Violence  or  putting  in  Fear.   ib. 
Value  immaterial.  -  -  §  125» 

What  a  Taking  from  the  Perfon.  -  §  126. 

Taking  in  his  Prefence  fufficient.    ib. 
Violence  or  Fear  necejjary.  «  -  §  127. 

But  either  fufficient.    ib. 

1.  By  Violence^  of  what  Kind.    ib. 

Not  any  fudden  fnatching,  unlefs  with  Injury  to  the 
Perfon,  or  with  Refiftance  and  Struggling,  ib. 

Seizing  Provifions  in  a  Cart  driven  by  the  Owner,  under 
Pretence  of  want  of  Permit ;  Robbery,  ib. 

So  an  Officer  taking  Money  from  a  Prifoner  handcuffed 
in  his  Cuftody  without  her  Confent,  under  Pretence 
of  letting  her  go  Home,  and  of  paying  for  Coach- 
hire  and  Liquor  which  he  himfelf  had  ordered  ; 
though  both  before  and  after  he  took  the  Money  {he 
had  offered  to  give  it  him  if  he  would  let  her  go 
Home  j  the  Jury  finding  that  the  Whole  was  done 
with  a  felonious  Intent  to  get  her  Money,  ib. 

2.  By  Fear.    -  -  §  128. 
Sufficient  if  reafonable  Grounds  for  it  from  Circum- 

ftances  of  Terror,  Threat,  or  Affault.    ib. 
Colourable  Gifts  extorted  by  Fear  j  Robbery,    ib. 
Though  offered  to  make  the  Prifoner  defift  from  Rape.  ib. 
So  compelling  Owner  to  fell  Goods  at  lefs  than  their 

Value,    ib. 

Of  •what  Nature  the  Fear  may  be.  -  §  129, 

It  muft  be  fuch  as  in  Reafon  and  common  Experience 

will  induce  Owner  to  part  with  Property  againfl  hij 

Will.    ib. 

Robber 
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Robbers  fwear  one  to  bring  them  Money,  which  he  does 
under  a  continuing  Fear;  held  fufficient.  §  129. 

So  extorting  Money  by  Threat  to  charge  with  an  un- 
natural Crime.  -  §  130. 

Though  the  Threat  were  to  charge  the  Party  before  a 
Magiftrate.  ;*. 

(General  Confideration  of  the  C^ueftion.    ib.} 

And  though  the  Party  deliver  his  Money  from  Fear 
alone  of  his  Character,  and  from  no  other  Fear.  ib. 

So  obtaining  Money  on  Threat  to  come  with  a  Mob 
and  burn  Uwelling-houfe.  -  §  131. 

Or  to  tear  down  Mows  of  Corn  and  level  Houfc.  ib. 

But  paying  Money  under  the  Fear  of  being  fent  to  Pri- 
fon,  which  was  threatened  for  not  paying  for  a  Lot 
charged  to  have  been  bid  for  at  a  pretended  Auction, 
held  not  fufficient  Ground  of  Terror  to  conftitute 
Robbery,  being  only  fimple  Durefs.  ib. 

So  if  Party  deliver  Money  on  a  threatened.  Charge  of 
Sodomy,  without  Fear  for  his  Perfon  or  Character, 
but  only  with  a  View  to  the  Conviction  of  the  Of- 
fender ;  no  Robbery.  §132- 

The  Fear  mud  exift  at  the<Time  of  the  Property  taken. 
Taking  firft  by  Stealth,  and  then  ufing  Menace  on 
Difcovery,  no  Robbery.  -  -  §*33* 

Of  Grand  and  Petit  Larceny,  and  Robbery,  and 
their  Puniflxnents. 

I,  Grand  and  Petit  Larceny.  *  §  134, 

Value  of  Property  ftolen  mud  be  above  I2d.  to  make 
Grand  Larceny,  ib. 

Judgment  of  D^ath  at  common  Law  in  Grand  Larceny, 
but  Offender  entitled  to  Benefit  of  Clergy,  unlefs 
oufted  by  Statute,  ib.  Alfo  Forfeiture  of  Goods,  ib. 

Judgment  of  Whipping  and  Imprifonment  at  common 
Law  in  Petit  Larceny,  and  Forfeiture  of  Goods  on 
Conviction.  Alterations  in  both  Cafes  by  Stat.  ib. 

Stat.  3  W.  &  M.  c.  9.  f.  2.  extends  former  Statute* 
oufting Clergy  to  Cafes  of  (landing  mute,  Sec.  §  135. 

Nn  la 
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In  ckrgyable  Larcenies  by  Stat.  iSEliz.  c.  7.    f.  3. 

Imprifonmcnt  not  exceeding  a  Year.  §  135. 

And  by  Stat.  5  Ann.  c.  6.  the  Offenders  befides  being 

burned  in  the  Hand  may  be  fcnt  to  hard  Labour  in 

Houfe  of  Correction,  £c.  for  not  lefs  than  6  Months, 

nor  exceeding  2  Years,    ib. 
When  taking  at  feyeral  Times,  or  by  feveral  Perfons, 

and  of  different  Owners,  ihall  be  faid  to  be  Grand 

or  Petit  Larceny.  -  -  §  136. 

The  Jury  ought  always  to  find  the  Value  of  the  Goods 

flolen.  -  §!37' 

.  Robbery.  §  138. 

Clergy  oufted  in  all  Cafes  of  Robbery  from  the  Perfon 
by  Stat.  3  W.  &  M.  c.  9.  f.  i.  and  other  Statutes, 
as  well  from  Acceilaries  before  as  Aiders  and  Prin- 
cipals, ib. 

But  not  AccefTaries  after,    ib. 

Statutes  25  H.  8-  0.3.  5  &  6  Ed.  6.  c.  10.  and  3  W. 
&  M.  c.  9.  oufts  Clergy  on  Indi&ment  for  Larceny 
in  one  County  of  Goods  obtained  by  Robbery  or 
Burglary  in  another.  -  §  139. 

Principals )  Acccffaries^  and  Receivers. 

1.  Principals  and  AcceJJaries  governed  by  general  Rules.  §  140. 

Except  as  to  cutting  of  Clergy  in  particular  Cafes  of 
aggravated  Larcenies,  which  extends  not  to  Aiders 
and  Abettors,  ib. 

In  Petit  Larceny  no  Acceffaries,  but  all  are  Principals. 
ib. 

2.  Receivers  of  ftolen  Goods  made  Accefiaries  after  the 

Fa£  by  Stat.  3  W.  £  M.  c.  9.  f.  4.    and  5  Ann. 

c.  31.   f.  5.  -  $  141. 

And  may  be  tranfported  by  Stat.   4  Geo.  i.    c.  n. 

f.  i.    ib. 
Petit  Larcenies  not    included   therein,    ib.      But  this 

aided  by  Stat.  22  Geo.  3.  c.  58.    ib. 
At  common  Law,  receiving  flolen  Goods  only  a  Mifde- 

meanor  :  but  afterwards  merged  in  Felony.     §  142. 

Wherefore 
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Wherefore  by  the  rule  of  the  common  Law  Receiver 
could  notbe  tried  beforeConvitlionof  Principal.  \  142. 
But   now  he  may,  by  Stat.   i  Ann.   ft.  2.  c.  9.  f.  2. 
though  the  Principal  be  not  convicted;  and  by  Stat. 
5  Ann.  c.  31.  f.  6.  though  he  be  not  taken,    ib. 
But  where  Principal  amenable  to  Juftice  at  the  Time, 
Receiver  ought  on  the  faid  Statutes  of  Ann.  to  be 
profecuted  for  Felony,    ib. 

Aliter  if  not  //&<•«  amenable  ;  though  he  had  besn  before 
taken  and  afterwards  efcaped  by  the  Neglect  of  the 
Profecutor.    ib. 
Punifhment  on  Mifdemeanor  difcretionary,  as  in  other 

Cafes,    ib. 

But  by  Stat.  22  G.  3.  c.  58.  Receivers  (except  of  cer- 
tain Goods  provided  for  by  Stat.  29  Geo.  2.  c.  30.) 
may  be  profecuted  for  Mifdemeanor  in  all  Cafes, 
whether  of  Grand  or  Petit  Larceny,  whether  Princi- 
pal amenable  to  Juftice  or  not,  except  where  Princi- 
pal has  besn  before  convidted  of  Grand  Larceny 
or  fome  greater  Offence,  ib. 

Perfons   concealing   ftolen   goods   in  their  Dwelling- 
houfes,  &c.  or  having  fuch  found  in  their  Cuftody, 
and  being  privy  thereto,  guilty  of  Mifdemeanor.    ib. 
What  Goods  and  Chattels  within  the  Statutes.     §  143. 
Not  Money,   ib.     Qu.   Bank  Notes,    ib. 
3.  ProviGon  againft  Receivers  of  particular  Goods  Jlolen. 

§144. 

i.  Receivers  cfjlolen  Lead,  Iron,  Brafs,  Copper ',  Bell-metal^ 
and  Sslder,  tranfportable  for  14  Years  by  Stat. 
29  Geo.  2.  c.  30.  f.  j.  ib. 

ii.  Extended  to  Pewter  by  Stat.  21  Geo.  3.  c.  69.   with 
Tranfportation  for  7  Years,  or  lo-.prifonment  and 
Whipping,    ib. 
Conftru&ion  thereon,    ib. 

iii.  Receiving  Goods  ftolen  from    Skips   in    the   Thames, 

Tranfportation  by  Stat.  2  Geo.  3.  c.  28.  f.  12.  §  1-45. 

iv.  Receiving  ftolen  jewels,  Gold,  Silver,  Plate,  Watches, 

&c.    Felony  and  Tranfportation  by  Stat.  10  Geo.  3. 

c.  48.  §  146. 

What  a  Jewel  within  the  Aft.    ib. 

N  n  2  Receiving 
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v.  Receiving  Woollen,  Linen,  and  Cotton  Goods,     j  147- 
vi.  Garden  Plants,  &C.    ib. 
vii.   Wad)  Black  Lead,  &c.  ib. 

viii.  Receiving  Naval  and  Military  Stores  of  the  Crown. 

§148. 
By  Stat.  9  &  10  W.  3.  c.  41.  no  fuch  Stores  except  for 

the  King's  Ufe  fhall  have  the  King's  Mark.    ib. 
Perfons  in  whofe  Cuftody  fuch  Stores  are   found,  or 
who  fhall  conceal  them,  forfeit  the  fame  and  200!., 
and  fhall  be  imprifoned  till  Payment,    ib. 
Stat.  i  Geo.  i.  ft.  2.  c.  25.  gives  fummary  Jurifdidtion 

to  punifli  fuch  Embezzlements,    ib. 
Stat.  9  Geo.  i.  c.  8.  gives  Jurifdidtion  to  mitigate  Pe- 
nalty and  commit  to  Gaol,  &c.    ib. 
Court  fhall  fettle  Difpute  as  to  Shares  of  Penalties,  &c. 

a. 

By  Stat.,17  Geo.  2.  c.  40.  Judges  at  the  Affizes,  &c. 
may  impofe  Fine  not  exceeding  200 1.  for  any  Of- 
fence within  Stat.  9  &  10  W.  3.  c.  41.  and  9  Geo. 
i.  c.  8.  and  may  mitigate,  £c.  or  inflict  corporal 
Punifhment  in  lieu  of  Fine.  ib. 

Stat.  39  &  40  Geo.  3.  c.  89.  for  preventing  Embezzle- 
ment of  King's  Naval,  Ordnance,  and  Victualling 
Stores.  -  §  149- 

Whoever  (except  Contractors)  (hall  knowingly  fell,  or 
deliver,  or  receive,  or  have  in  Pofleffion  any  fuch 
Stores  in  raw  State  or  new,  or  only  one-third  worn, 
or  fhall  conceal  the  fame,  fhall  be  deemed  a  Receiver 
of  ftolen  Goods,  and  be  tranfported  for  14  Years,  ib. 

Unlefs  he  produce  Certificate  from  (Commiffioners, 
&c.  ib. 

Perfons  in  whofe  Cuftody  ftiall  be  found  Canvas  or 
Buntin  marked,  Src.  or  who  fhall  be  convicted  of 
Offences  contrary  to  Stat.  9  &  10  W.  3.  rela-ting  to 
warlike  Stores,  &c.  fhall  fuffer  corporal  Punifhmcnr, 
beficles  the  Fine  of  200  1.,  which  may  be  mitigated,  ib. 

Contractors  only  exempted  for  Poilcffion  of  Stores 
made  for  the  Crown,  ib. 

Defacing  Marks  on  King's  Stores  Felony  and  Tranfpor- 
tation  for  \A  Years.  -  -  §  150, 

1 1  Peribni 
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Perfons  not  tranfported  for  firft  Offence  againfl  Stat. 

39  &  40  Geo.  3.  and  guilty  of  fecond  Offence  againft 

that  or  the  Stat.  9  &  10  W.  3.  (hall  be  tranfported  for 

14  Years.  -  -  $  151. 

Returning  from  Tranfportation  before  Term  expired* 

Death,    ib. 
Court  may  commute  Tranfportation  for  corporal  Pu. 

nifhment  and  Fine.    ib. 

Reward  on  Difcovery  of  Offenders.  -         §  152. 

Search  Warrant,    ib.     Summary  Jurifdi&ion  over  cer- 

tain Mifdemeanors.  ib.     Not  to  prevent  Profecutions 

againft  Receivers,   &c.    fo  as  Party  be  not  twice 

puniftied,  &c.    ib. 

What  (hall  be  faid  to  be  a  receiving  or  having  in  Pof- 

fej/ion  under  thefe  Acts.  -  §  153. 

A  bare  receiving  malo  animo,  though  without  Intereft 

in  the  Goods,    ib. 
Buying  at  under  Value  Evidence  of  Knowledge  of  the 

Felony.    But  not  where  one  becomes  poffeffed  by  Act 

of  Law  without  Fraud,    ib. 
Whether  one  who  had  Stores  in  his  Poffeflion  at  the 

puffing  of  the  Stat.  39  &  40  Geo.  3.  c.  89.    but  re- 

ceived them  before  it  be  within  the  Aft.    ib. 
,  DijUnclion  between  Accomplice  and  Receiver.  §  T54« 

,   Taking  Reward  for  helping  tojtolen  Goods,  Felony,  and 

punifliable   the  fame    as   original  Offence   by  Stat. 

4  Geo.  i.  c.  1  1.  f.  4.  -  §  155. 

Whether  the  Offender  may  be  tried  before  the  Princi- 

pal.   ib. 

Trial.  §T5^« 

Trial  of  Larceny  may  be   in  any  County  where  the 

Thief  is  in  Poffeflion  of  the  Goods;  but  Indictment 

for  Robbery  can  only  be  where  the  Force  or  Fear 

was.    ib. 
But  where  original  Taking  was  out  of  Jurifdi&ion  of 

common  Law,  there  can  be  no  Larceny,    ib, 
As  at  Sea;  or  in  Scotland   till  Stat.  13  Geo.  3.  c.  31. 

f.  4.  gave  Jurifdi£lion.    ib. 
The  latter  Stat.  extends  to  Receivers,    ib. 

N  n  3  Plundering 
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(Trial.} 

Plundering  Wrecks  in  Wales  triable  in  next  adjoining 
Englifh  County  where  the  King's  Writ  runs.  §156. 

This  does  not  include  Chefhire.    ib. 

So  where  Fa&  happens  in  an  Englifh  County,    ib. 

In  aggravated  Larcenies  all  the  Circumftances  of  Aggra- 
vation muft  be  proved  in  County  where  Indictment 
laid,  otherwife  clergyable.  -  §  157. 

Except  by  Stat.  25  H.  8.  c.  3.  where,  on  Indictment  for 
Larceny  in  one  County,  the  Goods  appear  by  Evi- 
dence or  Examination  to  have  been  obtained  by  Burg- 
lary or  Robbery  in  another  County  j  in  which  Cafe 
Clergy  oufted.  ib.  Extended  to  Outlawry,  &c.  by 
Stat.  3W.  &M.  0.9.  f.  3.  ib. 

And  to  Goods  obtained  by  any  other  Manner  in  any 
otherShire  in  which  Clergy  would  be  there  oufted.  ib. 

But  not  to  Larcenies  oufted  of  Clergy  by  fubfequent 
Statutes,  ib. 

Nor  to  Acceffaries  or  Appeals,    ib. 

Nor  to  Trials  for  Larcenies  in  any  Jurifdi&ion  inferior 
to  Counties.  Semble.  ib. 

The  Offender  muft  have  had  the  Goods  in  the  County 
in  which  he  is  indi&ed  for  the  Larceny,  ib. 

.And  if  not  more  than  i2d.  Value,  Clergy  not  oufted 
thereon,  though  obtained  by  Robbery,  &c.  in  another 
County,  ib. 

What  is  meant  by  appearing  on  Evidence  or  Examina- 
tion, &c,  §  158. 

Not  neceffary,  though  ufual,  to  enter  on  the  Record 
that  it  appeared  on  fuch  Evidence  not  to  be  a  clergy- 
able  Felony,  ib. 

But  femble  fuflicient  if  Averment  of  the  Goods  ob- 
tained by  Robbery  in  another  County  and  Plea  of 
guilty,  ib. 

Inftances  of  capital  Convictions  on  thefe  Statutes,    ib. 
What  Evidence  fufficient  to  ouft  Clergy,    ib. 
Qu.  Whether  neceflary  to  ouft  Clergy  by  Counter- 
plea,    ib. 

India- 
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(IndicJment  and  Evi&nce,  &cjj 

)  Evidence,  and  Verdift. 

.   In  Larceny.     Form  of  Indiclmer.t.  §  1 59. 

i.  In  Simple  Larceny^  muft  ftate  the  general  Defcription  of 

the  Goods  ftolen.  iL  Quantity  (where  neceflary).  ib. 
Value,  ib.  To  whom  belonging,  ib.  A  Taking 
and  carrying  away.  ib.  And  Fact  done  felonl- 
oujly.  ib. 

Indictment  for  Grand  Larceny  may  have  Judgment  of 

Petit  Larceny,  but  not  of  Trefpafs.    ib. 
ii.  In  aggravated  Larcenies.  -  §  160. 

Muft  (late  the  fubflantial  and  diftinguifliing  Fa&s  in 
order  to  ouft  Clergy,  ib. :  But  if  Proof  fail  as  to 
thofe,  Conviction  may  be  of  fimple  Larceny,  though, 
laid  contra  formam  Statuii.  ib. 

So  Indictment  may  include  feveral  capital  Charges; 
and  Proof  of  any  one  will  ouft  Clergy,  ib. 

Indictment  for  Larceny  or  Robbery  in  Houfes,  &c. 

how  laid  and  proved.  -  -  §  161. 

iii.  For  Larcenies  of  particular  Gosds,    or  by  particular 

Perfens  before  enumerated.  -  §  162. 

iv.  Againft  Receivers  of  ftolen  Goods.  -          §  163. 

Need  not  allege  Time  and  Place  to  the  Larceny,  but 
only  to  the  Receipt,  ib. 

May  charge  the  Principal  to  be  unknown,    ib. 

Sufficient  if  the  Receipt  appear  to  be  of  the  fame  Goods 
ftolen,  though  differently  denominated,  ib. 

Muft  ftate  the  Receipt  to  be  made  knowing  of  the  Fe- 
lony, ib. 

But  Poffeffion  alone  of  naval  Stores,  &c.  of  the  King 
with  the  King's  Marks  fufikient  by  Statute,  ib. 

Indictment  fufficient  for  a  Mtfdemeanort  though  princi- 
pal Offence  only  Petit  Larceny.  -  §164. 

And  not  neceflary  to  aver  that  Principal  not  convicted. 
ib. 

Though  if  fo  proved,  it  acquits  of  the  Mifdemeanor.  ib. 

So  it  need  not  aver  that  Principal  could  not  be  taken,  ib. 

Sufficient  to  allege  Conviction   (without  Attainder)   of 
Principal  for  principal  Offence,  and  fubfequent  Re- 
ceipt of  Goods  with  Knowledge.  -         §165. 
M  n  4  Thi 
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(ItidiSlment)  Evidence,  and 

The  Principal  may  be  a  Witnefs  againft  the  Receiver.  §  1  66- 

5,  In  Robbery.     Indiftment,  general  Form.  §  167. 

Charges  Affault  on  Perfon,  and  taking  by  Violence,  or 

by  putting  in  Fear.    ib.     Afiault  to  be  laid  felonioujly. 

ib. 

Conyi&ion  may  be  of  fimple  Larceny,    ib. 
Allegation  of  Place  not  material,  fmce  Clergy  oufted 
from  Robbery  in  general.  §  168. 

3.  Form  of  Appeal  of  Larceny  and  Robbery.  §  169. 

By  whom  maintainable,    ib. 
In  what  County,   ib.      And  in  what  Time.    ib. 

Reftitution  ofjlohn  Goods.  -          §  *  70« 

1.  By  Appeal  of  Larceny  or  Robbery,    ib. 

2.  By  Stat.  21  H.  8.  c.  IT.  on  Indictment.  $  171. 
Writ  of  Reftitution  difufed.    ib. 

3.  By  common  Law.  -  -  S1?2- 

4.  By  Stat.  in  particular  Inftances.  $  173. 

For  other   Matters,    vide  general   Heads.       Reward, 
Pardon,  £fc, 


ft. 

latroduftion; 


Divifion  of  the 


Larceny  and  Robbery. 

ofTence  of  felonioufly  taking  the  perfonal  property 
of  another  is  denominated  either  Larceny  where  the  fat~l 
is  accomplifhed  fecretly,  or  by  furprife  or  fraud  ;  or  Robbery 
where  accompanied  by  circumftances  of  violence,  threats,  or 
terror  to  the  pejfon  defpoileJ.  Thefe  two  offences,  which  in 
their  nature  are  intimately  connected,  the  one  being  included 
in  the  other,  are  alfo  in  part  blended  together  by  the  ftatute 
law :  this  will  lead  to  the  joint  confideratiqn  of  them  in 
feveral  particulars,  which  will  be  pointed  out  in  their  proper 
order.  It  is  propofed  to  treat 

I.  Of  Simple  Larceny, its  Definition,  and  an  I/Iteration  of  the 
component  Parts  of  fuch  Definition:  In  the  Courfe  of 
•which  "will  be  noticed  the  Variations  which  have  from 
'Time  to  Time  been  introduced  by  Statute. 

II.  Of 


Larceny  and  Robbery. 

(Definition  offtmple  Larceny.} 

Ch  XVI.  $i. 

ll.   Of  Larceny  clam  etfecretefrcm  the  Perfon.  -    - 

III.  Of  Robbery  properly  fo  called. 

IV.  Of  Grand  end  Petit  Larceny  and  Robbery  with  their  feve- 

ral  Punijliments. 

V.   Of  Principals,  Accejfaries,  and  Receivers. 
VI.   Of  the  Trial,  Indiclment,  Appeal,  Evidence,  and  VerdiEl. 
VII.  Of Rejiitution  cfjlolen  Goods. 

I.  As  to  the  firft  head  of  inquiry,  , 

Lord  Coke,  and  after  him  moft  others,  have  defined  fimple  Definition  */£«-- 

larceny  to  be  the  felonious  and  fraudulent  taking  and  carry-  "*/' 

u  r  r    u  f       i  r  3  Jnft-  eh-47- 

ing  away,  by  any  perfon,  of  the  mere  perfonal  goods  of  an-  Tracy's  MS.  65. 

other,  neither  from  the  perfon,  nor  by  night  in  the  houfe  of  j^l     J^A 
the  owner.   Perhaps  it  may  v/ith  as  much  propriety  be  defined  ch-  33-  f«  '• 
at  large  to  be,  the  wrongful  or  fraudulent  taking  and  carrying  T  Ha'|e   '0. 
away  by  any  perfon  of  the  mere  perfonal  goods  of  another,  from  4  Blac-  Com* 
any  place,   with  a  felonious  intent  to  convert  them  to  his  (the  Staundf.  24.  ' 
taker's}  own   life,  and  make  them  his  own  property,   without 
the  confent  of  the  owner.      Thus  Braclon  defines  it  to  be  c   «  I-L 

J  bract,  lib.  3, 

i  contreftatio  rei  aliense,  fraudulenter,  cum  animo  furandi    c- 3Z-  4  B.'ac. 

'  invito  illo  domino  cujus  res  ilia  fuerit.  And  Mr.  Juftice 
Blackftone  fays,  that  the  taking  muft  be  felonious,  that  is, 
done  animo  furandi,  or  as  the  civil  hw(<?)  exprcfTes  it,  lucri 
caufa.  On  the  debate  in  Pear's  cafe,  Eyre  B.  defined  larceny  Poftt  f  II2 
to  be  "  the  wrongful  taking  of  goods  with  intent  to  fpoil 
the  owner  of  them  caufa  lucri." 

In  the  examination  of  this  fubiect  it  will  be  neceflary  to  /-  /»•„ 

•*  /  isCr.JtltutKt  par*f 

confider  cflar:t-y. 

1.  What  is  a  mere  taking; 

2.  What  a  carrying  away  ; 

3 .  By  what  perjon  ; 

4.  Of  what  things  ; 

5.  From  what  place  ; 

6.  To  wh?m  belonging  : 

7.  What  isfuch  evidence  cf  the  taking  and  carrying  away 
being  wrongful  or  fraudulent  and  with  intent  to  anvert  the  goods 

(a)  By  the  civil  law  (which  fcems  to  go  further  than  the  common  law)  furtura 
I  eft  contreftatio  fraudulofa  lucri  faciendi  caufa,  ?el  infius  rsi,  vsl  ctiim  ufui  eius 
-«•-"•-•<•"     Juft.  Jaft,  HI,.  4.  $i  ,. 


Larceny  and  Robbery. 

(What  a  taking.) 

Ch.  XVI.  §  2.    to  tie  taker's  oivn  isfe,  and  make  them  his  own  property,  -without 
-  the  conjent  of  the  owner,  as  will  amount  to  felony. 

§  3-  I.  What  is  a  mere  taking  of  Goods. 

IPbat  is  a  taking. 

It  is  not  here  intended  to  confider  the  taking  as  connected 
with  the  felonious  intent,  becaufe  that  will  be  more  conve- 
niently examined  under  the  7th  head  of  inquiry :  but  what 
fort  of  taking  pofleflion  is  in  faft  requifite  to  fuppori  a  charge 
for  larceny.    As  to  which,  there  muft  be  an  actual  taking  or 
jiHual feveranee    feverance  of  the  thing  from  the  pofleflion  of  the  owner;  for 
i*Hawk'  ch  33.  as  every  larceny  includes  a  trefpafs,  if  the  party  be  not  guilty 
f.  2.    2  MS.      of  a  trefpafs  in  taking  the  goods,  he  cannot  be  guilty  of  felony 
Sum.  231.          jn  carrpng  tnem  away.     Hence  it  is  that  if  the  party  obtain, 
i  Hale,  504..  &    pofleflion  of  the  goods  lawfully,  as  upon  a  truft,   for  or  on, 
poft.  f.  108,  &c.  account  Of  tne  owner,  by  which  he  acquires  a  kind  of  fpecial 
Privity  of  bail-     property  in  them,  he  cannot  afterwards  be  guilty  of  felony 
mint  determined.    in  converting  theni  to  his  own  ufe,  unlefs  by  fome  new  and 
1  Hawk.Sch.'  33.  diftincl:  a6l  of  taking,  as  by  fevering  part  of  the  goods  from 
f-  5-  7-  the  reft,  with  intent  to  convert  them  to  his  own  ufe,  he 

thereby  determines  the  privity  of  the  bailment  and  the  fpecial 
property  thereby  conferred  upon  him ;  in  which  cafe  he  is 
as  much  guilty  of  a  trefpafs  againft  the  virtual  pofleflion  of 
the  owner  by  fuch  fecond  taking,  as  if  the  acl;  had  been  done, 
by  a  mere  flranger. 
On  a  lare  charge^      A  bare  charge  of  goods,  fuch  as  that  which  is  committed 
i  Hafe,  co6.       to  a  fervant  over  tfte  goods  of  his  matter,  or  a  mere  liberty  to 
i  Hawk.  ch.  33.  make  ufe  of  a  thing  for  a  particular  purpofe,  fuch  as  a  gueft 

f.  6.     Sum.  6 1.  ..  _.-.  „  .,          .          .      . 

2 MS.  Sum. 230.  at  an  inn  has  of  the  furniture,  &c. ;  maimuch  as  it  does  not 

Foft.  f.  109.        jn  ]aw  convey  even  the  pofleflion  of  the  goods,  much  lefs  any 

fpecial  property  in  them  to  fuch  fervant  or  gueft,  furniflies  no 

objection  to  a  charge  of  felony  if  either  take  or  convert  them 

to  his  own  ufe.     But  this  is  only  mentioned  for  the  prefent 

in  order  to  obviate  any  difficulty  which  may  feem  to  arife 

from  imputing  a  charge  of  taking  that  which  at  firft  fight  ( 

appears  to  have  been  in  his  lawful  pofleflion  before. 

Po/e/ien  by  in  like  manner,  though  the  pofleflion  be  delivered  by  the 

MS.  Chappie,     owner  for  a  particular  purpofe,  yet  if  it  be  obtained  by  any 

a  MS.  Sum.        fraud  it  amounts  to  a  tortious  taking,  in  the  fame  degree  as  if 
Poft.  f.  in.  ,        .       .  ,  ...  »i 

the  party  had  taken  .it  without  any  delivery  at  all  from  the; 

owner, 
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(What  a  taking.} 

owner.     Though  otherwife  if  the  delivery  be  obtained  on  *4^S^^J" 

truft  without  fraud.     The  books  abound  with  examples  of  , 

this  fort  of  larceny,  which  will  be  noticed  in  their  place.         1  Ha!e>  5°4- 

So  a  colourable  gift,  which  in  truth  was  extorted  by  fear,  Cohuratle  gift. 
amounts  to  a  taking  and  trefpafs  in  law  ;  and  has  often  been  Poa.a  ef|  ^s.' 
hold^n  to  conftitute  robbery,  as  will  hereafter  be  fliewn : 
and  this  though  the  thing  obtained  were  not  originally  in  the  Bbckham'scafe, 
[contemplation  of  the  robber,  but  received  as  the  price  of  de- 
ififting  from  a  felonious  attempt  of  another  kind.     But  the  Foil.  f.  ioi. 
[taking  in  all  cafes  mud  be  againfl  or  without  the  confent  of 
the  owner  to  conftitute  robbery  or  larceny. 

But  although  there  muft  be  a  taking  in  fact  from  the  Taklr.g  by mctta- 

actual  or  conftructive  pofl> flion  of  the  owner,  yet  it  need  not  ba??- . 

r  ;  i Hawk.cn.  33. 

be  by  the  very  hand  of  the  party  accufed.     For  if  he  fraudu-  f.  8.    i  Hale, 
ilently  procure  another  who  is  himfelf  innocent  of  any  feloni-  5°J*  -A1"?'  , 

*  r  ;  108.  Poft.  1.96. 

ous  intent  to  take  the  goods  for  him,  it  will  be  the  fame  as  if 

he  had  taken  them  himfelf ;  and  the  taking  muft  be  charged 

to  be  by  him.     As  if  one  procure  an  infant  within  the  age 

of  difcretion  to  fteal  goods  for  him  ;  or  if  by  fraud  or  perjury 

he  get  pofleflion  of  goods  by  legal  procefs  without  colour  of  ^<&tit.  Bor- 

title.     This  has  been  already  and  will  be  further  illuftrated  p.3^!™ 

(hereafter.     The  cafe  of  accomplices  or  accefiaries  falls  under 

a  different  confederation. 

Other  inftances  will  be  adduced  in  the  following  feclion 
where  the  taking  and  carrying  away  are  blended  as  it  were 
in  the  fame  ach 

2.  Wbatjhall  be  deemed  a  carrying  a  way.  §4. 

Carrying  a'icay. 

The  leaft  removal  of  the   thing    taken  from  the  place  i  Hawk.  ch.^. 
where  it  was  before  is  a  fufficient  afportation  though  it  be  com'z^i.  l^' 

not  quite  carried  off.  3 Inft-  ic8, 109. 

aMS.Sum.238, 

Upon  this  ground  the  gueft-,  who  having  taken  off  the  ^Sj»  Co- 
llects from  his  bed  with  an  intent  to  fteal  them  carried  i  Hale,  508.27. 
hem  into  the  hall,  and  was  apprehended  before  he  could  £ir' 39>,  f      , 

j^etno-VQl  from  t/ic 

|?et  out  of  the  houfe,  was  adjudged  guilty  of  larceny.     So  fla"> 
ilfo  was  he,  who  having  taken  a  horfe  in  a  clofe  with  intent 
|o  fteal  it,  was  apprehended  before  he  could  get  it  out  of 
he  clofe.     And  fuch  was  the  cafe  of  him  who,  intending  to 
4  fteal 


Larceny  and  Rolbery. 

(What  a  carrying  aiuay.} 

Ch.  xvi.  §4.    (leal  plate,  took  it  out  of  the  trunk  wherein  it  was,  and  laid 
tmwa  .       jt  on  tjie  QQor^  ^^  was  furpr|zej  before  he  could  remove  it 


any  further. 


Henry  Cozlett's        $o  where  the  prifoner  took  up  a  parcel  in  a  waggon  and 

cafe,  O  B    Ftb,  .        .  -  ,     • 

17^2,  and  Eafter  carried  it  trom  one  end  oi  the  waggon  to  the  other,  with  m- 
t.e!r?1  '?82*  _  r   tent  to  (leal  it;  although  it  was  never  taken  out  of  the  car- 

A1S.  Crown  Caf. 

Rcf.  and  MS.  nage,  but  he  was  feized  in  the  facl  ;  yet,  by  all  the  Judges, 

(Sl'c  Leach,  ^  was  a  fuflJcie'rt  afportation  to  conftitute  felony. 

*o4.  laft  edit.  But  where  William  Cherry  was  inditled   for  ftealmg  a 

,  wrapper  and  fome  pieces  of  linen  cloth  :  and  it  appeared  that 

Cherry  s  cafe,  •/  1  ' 

Oxford,  Lent       the  linen  was  packed  up  in  the  wrapper  in  the  common  form 

Eali  term'rTsi    °^  a  ^OIi§  ^uare>  which  was  laid  length-way  in  a  waggon: 

That  the  prifoner  fet  up  the  wrapper  on  one  end  in  the 

waggon  for  the  greater  convenience  of  taking  the  linen  out, 

and  cut  the  wrapper  all  the  way  down  for  that  purpofe  j  but 

was  apprehended   before  he  had  taken  any  thing  :    All  the 

MS.  Gould  and   Judges  agreed  that  this  was  no  larceny  ;  although  his  inten- 

Euller  Is.  2  MS.     •  n       i  -r  n.        T-  i 

Sum  ai8-  24°-    tlon  wa^  man"e"*     l<or  a  carrying  away  in  order  to 

and  MS.  Crown   conftitute  felony  muft  be  a  removal  of  the  goods  from  the 

place  where  they  were-,  and  the  felon  muft  for  the  inftant 

at  lejfl  have  the  entire  and  abfolute  pofiedion  of  them. 

Wiikinfon'scaff,      One  had  his  keys  tied  to   the  firings  of  his  purfe  in  his 

j  Hale,  508.        pocket,  which  Elizabeth  Wilkinfon  attempted  to  take  from 

MS.  Burnet.          r  r 

Sum.  64.  him,  and  was  detected  with  the  purfe  in  her  hand  ;  but  the 

firings  of  the  purfe  flill  hung  to  the  owner's  pocket  by  means 
of  the  keys.  This  was  ruled  to  be  no  afportation  :  the  purfe 
could  not  be  faid  to  be  carried  away,  for  it  ftill  remained 
fattened  to  the  place  where  it  was  before. 

x,Hale,  533.  So  where  A.  had  his  purfe  tied  to  his  girdle,  and  B.  ad 

tempting  to  rob  him,  in  the  flruggle  the  girdle  broke,  and 
the  purfe  fell  to  the  ground  ;  B.  not  having  previoufly  taken 
hold  of  it,  nor  picking  it  up  afterwards  ;  it  was  ruled  to  be 
no  taking. 

Supra<  In  the  conference  upon  Cherry's  cafe  above  referred 

Eyre  B.  mentioned  a  cafe  before  him,  where  goods  in  a  fliof 
were  tied  to  a  ftring,  which  was  faflened  by  one  end  to  tin 
bottom  of  the  counter.  A  thief  took  up  the  goods  and  car 
ried  them  towards  the  door  as  far  as  the  firing  would  permit 
and  was  then  flopped  :  this  he  held  not  to  be  a  fcverancc 
and  consequently  no  felony, 

Jam* 
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James  Lapier  was  convicted  of  robbing  Mrs.  Hob.irt  on  ch.  xvi.  §  4, 
the  highway,   and  taking  from  her  perfon  a  diamond  ear- 
ring.    The  fa£t  was,  that  as  Mrs.  H.  was  coming  out  of  the 

opera-houfe  fhe  felt  the  prifoner  fnatch  at  her  ear-ring  and  o.  B.  May, 

tear  it  from  her  ear,  which  bled,  and  (he  was  much  hurt:  Q^jjj*  • 

but  the  ear-ring  fell  into  her  hair;  where  it  was  found  after  ^><i.  f.  12-. 

ihe  returned  home.    Judgment  being  refpited  for  the  opinion  hg'0<j  ' 

of  the  Judges,  whether  this  were  fuch  a  taking  from  the  Tr-  T-  ' 

r  n-  11  i  11      r        •    •          i_  A  rKuuntarj  fof- 

perlon  as  to  conftitute  roboery  ;  they  were  all  or  opinion  that  . 


it  was.     It  being  in  the  poiTefllon  of  the  prifoner  for  a  mo-  "gair.in-  the  fame 

°  .  injtant,  tie  tkirif 

ment,  feparate  from  the  lady's  perfon,  was  fufficient,  although  bang  fand  ol**t 
he  could  not  retain  it,  but  probably  loft  it  again  the  fame  'be  °™f*  fer- 

,  .sufficient. 

inftint:  and  it  was  taken  by  violence. 

But  in  the  cafe  of  Edward  Farrell,  who  upon  an  indict-  Parrel's  cafe, 
ment  for  robbery  was  found  to  have  (lopped  the  profecutor  I7s~,  Leach. 
as  he  was  can-vine  a  feather  bed  on  his  (houlders,  and  told  zfi°-  "• 

I  "  6  , 

him  to  lay  it  down  or  he  would  flioot  him  ;  on  which  the 
profecutor  laid  the  bed  on  the  ground;  but  before  the  prifoner 
could  take  it  up  fo  as  to  remove  it  from  the  fpot  where  it 
lay,  he  was  apprehended  :  the  Judges  were  of  opinion  that 
the  offence  was  not  completed,  and  the  prifoner  was  dif- 
charged. 

If  the  thief  once  take  po  Jefiion  of  the  thing,  the  offence          §  5. 


is  complete,  though  he  afterwards  return  it.     As  if  a  robber  ^-'^"L 

......  .  i  Hale,  533. 

finding  little  in  a  purfe  which  he  had  taken  from  the  owner,  3  Inft.  69. 
reftore  it  to  him  again,  or  let  it  fall  in  ftruggling,  and  never 
take  it  up  again,  having  once  had  pofleffion  of  it. 

Or  as  in  Peat's  cafe,  who  having  robbed  Mr.  Downe  of  P:ifscafc,O.S. 
his  purfe  returned  it  again,  faying,   if  you  value  your  purfe  dim'i*^ 
take  it  back  again,   and   give  me  the  contents;  but  before  wiiiesj.  Leich, 
Mr.  D.  could  do  this  his  fervant  fecured  the   robber :  the 
offence  was  ruled  to  be  complete  by  the  firil  taking. 

Where  it  i-3  one  continuing  tranfa&ion,  though  there  be          §6. 

'•\\  diflin£t  afportations  in  law  by  feveral  perfons,  yet  all 
may  be  indicted  as  principals  who  concur  In  the  felony  be- 
fore the  final  carrying  away  of  the  goods  from  the  virtual  'R;  y-  D)'er  anj 

Difting,  p-jft. 
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Ch.  xvi.  §  s.   cufl.ody  of  the  owner  j  as  will  be  (hewn  more  fully  in  another 
place. 

§7-        3-  ty  whom  in  particular  Larceny  or  Robbery 

may  be  committed. 

The  fame  excufes  of  infanity,  ideocy,  coverture,  and  in* 
fancy,  which  prevail  in  other  cafes  of  felony,  will  of  courfe 
have  place  here  :  but  thefe  as  far  as  they  apply  to  other  felo- 
nies are  confidered  elfewhere. 

ycint-tcr.an's.  As  to  this  offence  in  particular,  it  is  to  be  noted  that  joint 

iiirfra'  5'J  tenants  or  tenants  in  common  of  a  chattel  cannot  be  guilty 
of  ftealing  the  fame  from  each  other,  becaufe  the  property 
Larceny  of  a  and  pofleflion  is  in  both.  But  under  fome  circumftances  a 
mu?tow* goait.  man  may  De  guilty  of  larceny  in  ftealing  his  own  goods,  or 
j  Hale,  513, 514.  of  robbery  in  taking  his  own  property  from  the  perfon  of 
ifiaw'k^ch'  another.  So  he  may  be  an  acceflary  after  the  fa£t  to  fuch 
f.3o.2MS.Sum.  larceny  or  robbery,  by  harbouring  the  thief  or  aflifting  his 
44Blac.tacom.2  efcape.  A.  delivers  goods  to  B.  to  keep  for  him,  and  then 

z-?i.  Bro.  Coron.  fteals  them,  ivitb  intent  to  char  ye  B.  ivith  the  value  of  them  : 
160.  Poft.  f.  90.    ,  .     .     r  i          •      A       o      AI.-        j  v 

this  is  felony  in  A.     80  A.  having  delivered  money  to  his 

fervant  to  carry  to  fome  diftant  place,  difguifes  himfelf,  and 
robs  the  fervant  on  the  road,  with  intent  to  charge  the  him" 
dred:  this  is  undoubtedly  robbery  in  A.  For  in  thefe 
cafes  the  money  and  the  goods  are  taken  from  thofe  who 
have  a  temporary  fpecial  property  in  them,  with  a  wicked 
fraudulent  intent,  which  is  the  ancient  known  definition  of 
larceny:  fraudulenta  contre&atio  rei  aliense  invito  domino. 
iHalc,  513.  By  the  fame  rule  the  wife  may  (leal  the  goods  of  her  huiband 
bailed  to  another  perfon. 

A  g;               But  a  feme  covert  cannot  commit  larceny  of  her  hufband's  j 

Sy  feme  coven,  goods  from  his  own  pofleflion,  becaufe  in  law  they  are  con-  [ 

f.  ^r'staundf!'  fidered  but  as  one  perfon,  and  (lie  has  a  kind  of  intereft  in  ! 

27-  his  goods.     On  which  account  not  even  a  ftranger  can  com-  ( 

aMs.esum424j.  rnit  larceny  of  fuch  by  the  delivery  of  the  wife,  although  he  i 

St.  Weftm.  a.  knew  they  were  the  hufband's  goods  ;  as  he  may  by  taking  I 

c.  34.   i  Hale,  the  wjfe  Dy  force  and  again  ft  her  will,  •  together  with  the  ; 

lira,  238.   '  goods  of  the  huiband,  by  force  of  the  ftatute. 

Nathaniel 
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(By  "whom.} 
Nathaniel  Harrifon  was  indicted  for  dealing  Come  plate  :  £h.  xvj.  $  8- 

._.          .      _  By  feme  covert* 

and  it  appearing  that  the  profecutor  s  wife  had  the  conftant 


keeping  of  the  key  of  the  clofet  where  the  plate  was  ufually  Harrifon's  cafe, 
locked  up,  and   that  the  prifoner  could  not  have  taken  it  O.B.  Feb.  1756, 

cor.  Adams  B. 

wichout  her  privity  arid  confent,   (which  appeared  probable  Dennifon,  and 
from  other  circumftances  ;  although  no  direct  evidence  of  /$!(:.'  i  Leach,' 
the  fact  could  be  produced;)  the  court  thinking  that  it  might  s6-) 
be  prefurned  that  he  had  received  it  from  her,  directed  him 
to  be  acquitted  ;  which  was  accordingly  done. 

Neither  can  the  wife  commit  larceny  in  the  company  of  zMS-  Sum' 

tin         i      r      •     •      »  i  i  •  •  24J>  -•    i  Hale, 

her  hufband  ;  for  it  is  deemed  his  coercion  and  not  her  own  4-.  staor.df.  16. 
voluntary  aft.     Yet  if  fhe  do  it  in  his  abfence  and  by  his  mere  *^  general  tit. 

.  .  .  Perfoxf  capabisof 

command,  fhe  is  then  punifhable  as  if  (he  were  fole.     And  &;««. 

the  hulband,  it  is  faid,  may  be  acceflary  to  the  wife  in  re- 

ceiving her  ;  though  not  the  wife  for  the  receipt  of  the  huf- 

band  ;  a  technical  diftinction  for  wlilch  there  feems  no  juft 

reafon.     Hawkins  thinks  ihe  is  alfo  liable  if  fhe  commit  a  '  Hawk.  ch.  r. 

robbery  in  company  with  her  hufband.     And  even  with  re-  /Hale,  516. 

fpedt  to  larceny,  Lord  Hale  in  one  place  fays,  it  is  only  a 

prefumption  in  law  till  the  contrary  appears  :  for  he  was  al- 

ways of  opinion  that  if  upon  the  evidence  it  clearly  appeared 

that  the  wife  was  not  drawn  to  the  offence  by  the  hufband, 

but  that  fhe  was  the  principal  actor  and  inciter  to  it,  fhe  was 

guilty  as  well  as  the  hufband.     But  in  another  part  he  fays,   l  Hale,  45. 

that  the  contrary  practice,  which  he  thinks  fitted  to  be  fol- 

lowed, had  prevailed.     And  I  am  not  aware  that  the  former 

opinion,  however  reafonable  it  appears,  has  been  acted  upon 

in  any  modern  inftances,  though  the  occafion  mud  have  too 

often  occurred. 

However,  if  a  wife  be  guilty  of  larceny  in  company  with   i  Hale,  46. 
her  hufband,   both  of  them  may  be  indicted  :  and   if  the  ftL  3J;  2  MSl 
hufband  be    convicted,  the  wife  fhall   be  acquitted.     But 
if  the  hufband  be  acquitted,  and  it  appear  that  the  felony  were  Serr.b.  E. 
by  her  own  voluntary  act,   (by  which  mud  be  underdood 
that  the  hufband,  if  prefent,  had  no  knowledge  of  or  partici- 
pation in  the  fact,)  fhe  may  upon  the  fame  indictment  be 
convicted  :  for  the  charge  is  joint  and  feveral.     And  if  a 
woman  infid  that  fhe  is  the  wife  of  the  man  in  whofe  com- 
pany the  felony  was  done,  fhe  may  be  indicted  by  her  huf- 
band's  name  and  her  own,  with  an  alias,  and  the  addition  of 

fpinfler  ; 
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Mvfantcovert'  ^Pm^er  j  an(l  ^  w'1^-  ^e  upon  her  to  prove  her  coverture,  or 
r  elfe  fhe  may  be  found  guilty. 

§  p.  With  refpecl  to  larcenies  at  common  law  committed  by 

Sjperjiu having  fervants  and  others  entrufled  with  the  ufe  or  charge  of  poods, 

a  ufe  ur  charge.  t  .  ° 

l^poft.  I  fhall  have  an  opportunity  of  confidering  them  more  fully 

f.  14—18. 109.  hereafter,    for  the  prefent  I  have  to  obferve,  that  the  legifla- 
ture  has  thought  it  neceflary  to  make  fpecial  provifion  for 
them  in  feveral  inftances.     And  firft,  as  to  fervants. 
33  H.  6.  c.i.         The  ftat.  33  H.6.  c.  i.  reciting  "  that  divers  houfehold 
ftou'jtter'maf-  "  fervants  of  Lords  or  other  perfons  of  good  degree,  fhortly 
nrf  goadt  at  their  «  after  their  mafters'  deaths,  violently  and  riotoufly  have 
i  Haie,  515.       *{  taken  and   fpoiled  the  goods  which  were  of  their  faid 
tc  mafters  at  the  time  of  their  death,  and  the  fame  diftributed 
"  amongft  them,"  &c.  enacts,  "  that  after  full  information 
*'  made  to  the  Chancellor  by  the  executors  (or  any  two  of 
"  them)  of  fuch  Lord  or  perfon,  of  fuch  riot,  taking,  and 
"  fpoil  made,  &c.    the  faid  Chancellor,  by  the  advice  of 
"  the  Chief  Juftices  of  B.  R.  and  C.  B.,  and  the  C.  B.  of  the 
"  Exchequer,  or  two  of  them,  may  make  out  writs  to  fuch 
€<  flieriffs  asfeem  neceflary,  to  make  open  proclamation  (fuch 
"  as  is  thereby  directed)  for  the  fnid  offenders  to  appear  be- 
*'  fore  B.  R.  on  the  day  limited  by  the  writ,  &c. ;  whereupon 
*c  if  they  make  default,  &c.  they  fhall  be  attainted  of  felony: 
"  but  if  they  appear,  they  fhall  be  committed  or  bailed  until 
ct  they  anfwer  the  faid  executors  in  fuch  actions  as  fhall  be 
"  brought  againft  them  for  the  faid  riot,  taking,  and  fpoil- 
iHak,  515,654.  "  ing,"  &c.     In  effect  therefore,  though  if  the  party  do  not 
appear  he  fhall  anfwer  for  the  offence  as  felony ;  yet  if  he 
appear,  he  may  be  fued  as  for  a  trefpafs.     The  ftatute  ex- 
tends to  one  executor,  if  but  one. 

§  10.  The  ftat.  .21  H.  8.  c.  7.  reciting  that  divers  perfons  had 

Byfcr-vantstm.  Upon  confidence  -,uid  truft  delivered  unto  their  fervants  their 
tmJuS/ntUr  cafkets  and  other  jewels,  money,  goods,  and  chattels,  fafely 
charge.  to  keep  to  t]ie  ufe  Of  the  faid  mafters,  &c.  and  that  they  had 


made  perpetual     afterwards  withdrawn  themfclves,  and  had  gone  away  with 


10> 


^ame  or  Part  thereo^>  or  continuing  with  their  mafter,  &c- 
505.  n.  had  converted  the  fame  or  part  thereof  to  their  own  u'fe; 

and  that  it  was  doubtful  whether  this  were  felony  of  nof  at 

common 
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(By  whom.) 
common  law  ;  erntls,   "  that  all  and  fingular  fuch  fervants  Ch.  xvi.  §  ?o. 

*t    /  c      n          i  •         \  •  JSvfervant! 

1  (being  oi  the  age  or  18  and  not  apprentices)  to  whom  any  .//;af.  a,  H.  s. 
"  luchcr.  "loriey,  goods  or  chattels,  by  his  or  c-  '• 

"  their  ftid  mailers  or  miiUcfiVs  lhall  from  thenceforth  fo  ^ 

"  be  delivered  to  keep,  that  if  any  fuch  fervant  or* fervants 
11  withdraw  him  or  them  from  their  faid  mafterS  or  mif- 
"  trtfTrs,  and  cjo  away  with  the  faid  cafkets,  &c.  or  any  part 
'•'  t1  :reoi,  with  intent  to  (leal  the  fame,  and  defraud  his  or 
''  their  did  rmfiers  or  miftrefiVs  thereof,  contrary  to  the 
"  trull  arid  conhdence  to  him  or  them  put  by  his  or  tl 
*{  fai  '  or  elfe  being  in  the  fervice  of 

'*  his  fai.l  rmfler  or  miilrtfs,  without  their  aflent  or  com- 
•  d,  he  embezzle  the  fame  caflcets,  &c.  or  any  part 
"  thereof,  or  ctherwif^  convert  the  fame  to  his  own  ufe$ 
"  with  like  purpofe  to  (leal  it ;  that  if  the  faid  cafeets,  Sec. 
*c  that  any  fuch  fervant  fhall  fo  go  away  with,  or  which  he 
"  (hall  embezzle  with  purpofe  to  (leal  it  as  is  aforefaid^  be 
*•  of  the  value  of  403.  or  above;  that  then  the  fame  falfe, 
"  fraudulent,  :md  untrue  acl  or  demeanor  from  thence- 
<{  forth  fiiall  be  deemed  and  adjudged  felony,"  &c.  and  t«e 
offenders  be  puniflied  as  other  felons  are  punifhed  for  felonies 
committed  by  the  courfe  of  the  common  law. 

By  the  flat.  27  IT.  8.  c.  17.  clergy  was  taken  away  in  this 
cafe:  and  it  was  made  perpetual  by  flat.  28  H.  8.  c.  2.  and 
confirmed  by  ftat.  i  Ed.  6.  c.  1 2.  f.  1 8.     But  both  thefe  a£ls  (<0  ?!&  i  Ha'e, 
were  repealed  by  flat,  i  Mar.  ft.  ,.  c.  I.  f.  5.  („)     The  ftat.  ^s  ^f^ 
11  H.  8.  however  was  afterwards  re-enacted  and  revived  by  to  Have  been  br 

r\-  TT     ,          r       i  theitat.  i  Ed.  6. 

5  Lhz.  c.  10. ;  but  not  the  (tat.  27  H.  8. ;  fo  that  the  party  c.  i*.  infteadof 
(till  had  his  clergy.     But   riow  by  the  ftat.   12  Ann.  c.  7. 

after-mentioned  clergy  is  taken  nwav  if  the  offence  be  com- 

oj  j  *, 

mitted  i;i  a  d\vel!i:ig-houf^  or  oiithoufe  thereunto  belon^ing.   F0'--  *•  66«  8l- 
It  is  faid  however  that  the  ofrcivler  is  not  tranfportable  under 
the  ftat.  4  Geo.  i.  c.  1 1.  or  6  Geo.  i.  c.  23.  for  that  thofe  pofhA-ijS' 
flatutcs  extend  only  to  larcenies,  and  this  is  a  breach  of  trult 
made  felony  by  the  flat.    But  Icannot  fubfcribe to  this  opinion,   F^  4  Blackft. 
at  leaft  to  the  full  extent  of  it ;  for  the  ftat.  of  H.  8.  In  effect  Com>  Z3°* 
only  eftablifhes  what  the  common  law  had  before  provided 
for,  which  by  the  recital  it  appears  had  been  before  doubted; 
And  fays  that  the  offences  defcribsd  fhall  be  deemed  felony, 

O  o  and 
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Ch.  xvi.  §10.  and  the  offenders  punifhed  as  other  felons  by  the  courfe  of 

Byfer-vantivAtb-  t^e  COmmon  law.     But  even  if  this  were  doubtful,  the  words 

w/ar.  21  H.  8. 

e.  7.  of  the  flat.  4  Geo.  i.  c.  n.  are  large  enough  to  reach  this 

•"  cafe  ;  for  it  extends  to  perfons  "  convicted  of  grand  or  petit 

"  larceny,  or  any  felonious  Jlealing  or  takittg  of  money  o? 
"  goods,  &c.  from  the  perfon  or  houfe  of  any  other,  or  i» 
"  any  other  manner,"  &c. 

*  ii.  This  ftatute  extends  only  to  fuch  as  were  fervants  to  the 

What  fcrvanti      owners  of  the  goods  both  at  the  time  of  the  delivery  and  when, 

witAin  Jiatute.  . 

1  Hawk.  ch.  33.  they  were  iiolen,  and  not  at  all  to  apprentices  bound  by  in- 

'*' IZ-  ,  denture  as  fuch,  or  to  fervants  under  18  years  of  age.  There- 

bum.  63.  ; 

2  MS.  Sum.        fore  if  A.  deliver- goods  to  B.  to  keep,  and  afterwards  take 
Crom5'  I  ft        kim  into  his  fervice,  and  then  B.  run  away  with  the  goods,  i£ 
Dy-  5-  n.  is  no  felony  under  this  fiatute ;  becaufe   not  originally  de- 

c* c  '  ^  '       livered  under  the  fpecial  trufl  of  a  fervant. 
dpprentica.  But  notwithftanding  the  exception  as  to  apprentices,  yet 

if  any  fuch  take  his  matter's  goods  delivered  to  him  by  way 
i  Hale,  66S.        of  charge,  or  not  delivered  to   him  at  all,  he  is  guilty  of 

felony  at  common  law. 

§  12.  The  fiatute  is  confined  to  fuch  goods  as  are  delivered  to 

What  good*  with-  keep  for  the  ufe  of  the  matter,  to  be  returned  to  him  again, 
i  Hawk.' ch.  33.  And  therefore  a  receiver  who  runs  away  with  his  mailer's 
f.  13.  z  Ms.  rents  received  by  him  for  his  mafter,  or  a  fervant  who  toeing 
Dy.  5.  /jnft.  entrufted  to  fell  goods  or  receive  money  due  on  a  bond  fells 
05.  i  Hale,  j^g  gOOdSj  &c.  anj  departs  with  the  money,  is  not  within 

the  ftatute,  becaufe  he  did  not  receive  the  money  by  delivery 
i  Hale,  668.       from  his  mafter.     Yet  this  is  doubted  by  Lord  Hale  for  rea- 

fons  which  will  be  mentioned  prefently. 

Watfbn's  cafe,  William  Watfon  was  tried  on  an  indictment,  containing 
ArtTiySS^cor  three  counts;  the  id  Hating,  that  the  prifoner  as  a  fervanc 
Heath  j.  received  •}!.  i8s.  the  money  of  E.  Cowper  his  late  mafter, 

MS.  Buller  J.  ' 

Nakrcenyinjer.  which  was  delivered  to  him  fafely.to  keep  to  the  ufe  of  his 
•vant  who  em-  fafi  mafter .  anci  t]iat  afterwards  the  faid  prifoner  withdrew 

cexztei  maty  r  r  .  .  '      . 

delivered  ti  him  himfelf  from  his  mafter  with  the  money,  with  an  intent  to 
to  purchaje  ileal  the  fame,  and  to  defraud  his  faid  mafter  thereof.  The 

goodt -with,  either 

un  ihe  ftatste  or  sd  count  dated,  that  the  prifoner  having  received  the  faid 
a:  ^mnn^a™-^  money ^  ^  manner  above  Hated,  and  being  with  his  mafter, 

had 
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iiad  converted  the  fame  to  his  own  ufe  :  and  both  concluded  ch.  xvi.  §  i*. 

againft  the  form  of  the  ftatute.     The  third  count  was  for  Sf^S!t 

larceny  generally.     It  appeared  that  Cowper,  who  was  a  c.  7. 

furrogate,  had  fent  the  prifoner,  who  was  his  fervant,  to  buy 

fome  blank  licences,  and  had  delivered  him  the  3  1.  18  s.  for 

that  purpofe ;  but  the  prifoner  ran  away  with  the  money  :  and 

being  convicted,  a  queftion  was  referved  for  the  opinion  of 

the  Judges,Whether  the  evidence  fupported  any  of  the  counts? 

and  in  Eaft.  term  1788  all  the  Judges  but  the  Chief  Baron 

held  that  this  cafe  was  not  within  the  flat.,  for  to  keep  means 

to  keep  for  the  ufe  of  the  matter,  and  to  return  to  him.     As  • 

to  the  count  for  larceny,  all  the  Judges  held  this  could  not  be 

felony  at  common  law  ;  for  to  make  it  felony  there  muft  be 

fome  act  done  by  the  prifoner,  a  fraudulent  obtaining  of  the 

poflcflion  with  intent  to  fteal.     This  lad  point  however  has  MS.  Bullet  J. 

been  fince  denied  to  be  law  in  Lavender's  cafe.  °  V  Is" 

The  ftatute  extends  not  to  goods  the  actual  property  of  i  Hawk.  ch.j3. 
which  were  not  in  the  mafter  at  the  time  :  and  therefore  it  is  $Um'  ziV. 
faid  that  if  the  property  be  changed,  as  by  melting  money  ":s-  Burner,  6 j» 
down,  or  malting  corn,   and  then  it  be  taken  away,  it  is 
not  within  the  ftatute.     But  qu.  Whether  this  be  not  ftated 
too  generally,  where  the  defign  of  embezzlement  originated 
before  the  alteration  of  the  thing  ?  for  if  the  whole  act  of  the 
fervant  be  taken  together  as  it  Ought  to  be,  the  fubfequent 
appropriation  of  the  metal  or  the  malt  to  his  own  ufe  may  be 
evidence  of  the  felonious  intent  with  which  he  took  the  money 
or  the  corn.     But  it  is  agreed,  that  if  a  fervant  make  a  fuit  of  i  Hawk.  ch.  3*. 
cloaths  of  cloth,  or  flioes  of  leather,  or  change  one  fpecies  of    ^|  Sum  z 
corn  into  another,  which  in  their  original  ftate  were  delivered  i  Hale,  66S. 
to  him  by  his  matter  to  keep,  he  is  within  the  ftatute,  becaufe 
the  property  is  not  altered. 

But  no  wafting  or  confuming  of  goods  is  within  the  ftatute,  i  Hawk  ch.  33. 
however  wilful.  K  '+•  iuin  63' 

The  delivery  of  fuch  goods  by  another  fervant  of  the  maf-  c^Js  d-faercd 
tsr  is  the  fame  as  a  delivery  by  the  mafter  himfelf  ;   and  that  ^.\"t>irj'r' 
even  in  his  abfence,  if  by  his  command.     And  therefore  Lord  2  MS  Sum  235- 
Hale  doubts  the  diftinction  between  this  cafe  and  receiving  f  ^"'  Dy.'e3.3' 

money  frora  a  creditor  by  the  matter's  order.     Yet  it  feems  Burners  ws.6». 
u        u       i      r   i  ,-  «  -i  i-         i  Hal*.  663. 

that  the  act  of  the  creditor  cannot  on  the  particular  wording 

O  O  2,  of 
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Ch.  XVI.  §  12.  Of  tne  ftatute  be  Confidered  as  the  a&  of  the  matter,  as  the  a£fc 

Eyfervants  imt,.-       c  . 

iiijiat.  2.1  H.  8.    oi  another  iervant  on  behalr  qi  his  matter  may. 

c'  7'     The  value  of  the  goods  is  to  be  computed  as  they  would 

Burnet's  MS. 62. 

3lnft.  105.  £.  AH  indictments  upon  the  ftatute  againft  fervants  em- 

§  13-         bezzling  of  goods  delivered  to  them  mult   charge  that  they 

meat.  felonioufly  carried  away,  and  not  that   they  felonioufly  took 

a  MS.  Sum.  235.  them;  for  the  carrying  a-way  is  the  offence.     It  does  not  ap- 

Dy.  <(•  jo 

Ante,  0.562.       Pear  however  that  .the  words  "  carried  away"  are  technically 

ncceffdry  ;  and  in  Watfon's  cafe  the  two  firtt  counts  pro- 
ceeded upon  other  words  of  the  ftatute. 

Jr"ius  Z        ^  '*  ^a^  that  the   indiclment   mufi   not  be  vi  et  armis, 
Tracy,  206.        which  according  to  the  cnfe  in  Cro.  Car.  378.  it  ought  to  bej 

contra,  which        i         •     r  n  »  ,        •       •  i 

cites  Cro.  Car.     "ut  u  *cems  'well  enough  to  lay  it  either  way. 
378. 

§  J4-  The  above  ftatute  however  is  but  little  reforted  to  at  this 

By  fer-vants  at         ,  ,  .   .  n         ,.  ,       •     r  i  •    i          •    >  r    n. 

common  law.  "a7 »  *°r  notwithitanding  the  inference  which  might  at  nrtt 
i  Hale,  506.668.  fight  be  drawn  from  it,  it  is  a  clear  maxim  of  the  common 
230,  j.  law,  that  where  one  has  only  the  bare  charge  or  cuftody  of 

MS.  Burner, 63.  fac  goods  of  another,  the  legal  pofielnon  remains  in  the 

JBro.Coion.  160. 

Sum.  61.  owner,   and  the  party  may  be  guilty  of  trefpafs  and  larceny 

MiTT  2$  6  ^n  fraudulently  converting  the  fame  to  his  own  ufe.  Thus 
j  Hawk.  eh.  33.  a  jputler  may  commit  larceny  of  plate  in  his.  cuftody,  or  a 


4nt25'  fiiePherd  of  foeep-  The  farne  of  a  fcrvant  emnifled  to  fell 
Owen,  52.  goods  in  a  (hop.  This  rule  appe.irs  to  hold  univerfally  in 
and°fub!equ"ent  t^le  ca^e  °^  ftrvant:s,  whole  poffefTioii  of  their  matter's  good's 
c»'«3-  by  their  delivery  or  permiflkm  is  the  pofltfTion  of  the  matter 

7'  himfelf.  Lord  Hale  indeed  does  not  appear  to  fpeak  with 
his  ufual  clearnefs  on  this  point :  for  he  feems  to  make  a 
dittindlion  in  this  refpe£t. where  goods  are  '.u^uiilly  delivered 
or  not  by  the  matter  to  the  fervant  •,  that  the  latter  is  felony 
at  common  law,  but  not  the  former  without  the  aid  of  the 
ftat.  of  H.  8.  Yet  are  not  Cheep  delivered  to  a  fhepherd, 
and  plate  to  a  butler  ?  Or  fuppofmg  a  matter  delivered  a 
new  piece  of  plate  with  his  own  hand  to  his  butler,  would 
it  make  any  difference  in  the  law,  fo  th;it  the  purloining  of 
that  particular  piece  would  not  be  felony  at  common  law  as 
much  as  the  rett,  of  which  there  was  only  an  implied  charge 
<Hi!e,  66S*  given  him  ?  That  Lord  Hale  himfelf  wavered  in  the  opinion 
juft  alluded  to  is  very  plain  j  for  after  ftating  the  cafe  of  a 

matter's 
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Lifter's  delivering  a  bond  to  a  fervant  to  receive  the  money,  Ch.  XVI.  §  1 

/?y  'crvj^ts* 

r  goods  to  fell,  and  the  fervant's  going  away  with  the  money;       J 


mafter' 

cr 

which  he  fays   is  not   felony  at  common  law,  becaufe  the 

money  is  delivered  to  him,  nor  by  the  ftatute,  beeaufe  it  was 

not  delivered  by  the  mafler  ;  he  adds,  and  yet  by  the  very  pay- 

ment of  the  money  to  the  fervant  t?  the  majler's  ufe,  the  m.i/ler  is  by 

law  fnid  ts  be  a  if  this  money:  and  if  taken  away 

from  the  fervant  by  a  treffajjer  or  robber  ,  the  maf.er  may  have  a   Vide  Aiffccome 

general  action  of  trefpafs  or  action  upan  thcjlatute  of  hue-  and-  cry.  Q'-  r 


It  ieems  more  reafonable  and  confident  to  confider  that  ftat.  iShow.94.z4i. 
in  the  nature  of  a  declaratory  law  :  and  10  it  was  holden  to 
be  by  Gould  J.    in  delivering   the  opinion  of  the  Judges  in 
Wilkins'  cafe.     Suppofing  this  maxim  to  be  well  founded,  it  Pcit'  f-  *°4« 
leads  to  an  important  difference  between  the  cafe  of  fervants 
and  others:  for  if  there  be  a  delivery  of  goods  by  a  mafter  to 
rvant  for  a  particular  purpefe,    and  inftead  of  applying 
them  Jy  he  embezzle  the  whole  or  a  part,  ic  amounts 

to  felony,  although  there  be  no  evidence  of  a  prior  felonious 
intent  at  the  time  he  received  fuch  goods  ;  beeaufe  even  after 
fuch  delivery  to  him  the  goods  continued  in  the  legal  poffef- 
fion  of  the  mafter  and  not  of  the  fervant;  and  therefore  the 
act  of  converting  them  fraudulently  is  in  law  a  tortious 
taking  from  the  porTefiion  of  the  mafter.  But  ic  is  ctherwife 
in  the  cafe  of  a  legal  delivery  to  any  other  than  a  fervant  ; 
for  then  unicfs  fuch  delivery  were  procured  by  fraud,  and  the 
jury  find  a  previous  felonious  intent  to  convert  the  goods  ex- 
iiling  at  the  time  of  the  delivery,  a  fubfequent  converfion  is 
not  felony  ;  unlefs  in  thofe  cafes  which  will  be  pointed  out 
hereafter,  where  the  privity  of  contract  is  determined.  Port.  f.  ,,4. 

I  cannot  do  better  than  refer  to  the  feveral  modern  cafes         x  f  - 


wherein  the  maxim  of  the  common  law  touching  larceny  by 
->nts  has  been  fully  recognized. 

A  carter  going  away  with  his  mailer's  cart  was  holden  Kobinfon's  cafr, 
r  ,  O.  B.  Feb  i;<5. 

fcl°n7-  per  Adams  B.  ' 

Francis  Paradice   was  indited  for  dealing  a  bill  of  ex-  J3j3ft£* 

change  of  lool.  value,  the  property  of  William  Periam.  The  R.  v.  Paradice, 
profecutor  to  whom  the  bill  was  indorfed  was  a  draper  at  ^£  CL! 
Devizes,  and  the  prifoner,  who  was  his  book-keeper  on  a  Gould  J.  Serjc. 
(alary,  kept  his  accounts,  and  received  and  paid  money  for  o^y 

(Itrk  m  i/u 
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Ch.  xv  j.  §  15.  him,  but  did  not  live  in  his  houfe  ;  but  came  every  day  there 

Byfaant*.     to  tranfaa  his  bufinefs.     The  profecutor  delivered  the  bill 

in  queftion,  with  feveral  others,  to  the  prifoner,  and  ordered 

tint*,  but  not  re-  • 

fofi«ginthei:e.ijet  him  to  fend  them  by  that  day's  port,  as  he  had  often  done 
«/•  exekoHM,  "  Before,  from  the  Devizes  to  the  profecutor's  banker  in  Lon- 
vokicb  he  receivtd  don,  as  cafh  to  be  accounted  for  to  the  profecutor.  The 

from  his  matter-in         •  /-  i  n       i     i  r 

thc  ufuaicourfe  (f  pnionet  next  day  afked  the  profecutor  s  leave  to  go  to  a  town 
tuftnefs  with  dt-  in  the  neighbourhood,  which  was  confented  to  on  condition 

reel  ions  to  tranf-      , 

mt  it  bytheprf  that  he  returned  the  next  day  by  12  o'clock.     The  prifoner 
"*-  went  to  Salifhury,  got  cafli  for  the  bill,  which  was  indorfed 

arceny. 

by  the  profecutor,  and  next  by  the  prifoner  ;  who  was  after- 
wards apprehended  at  Exeter  with  part  of  the  bills  and  the 
money.  Gould  J.,  before  whom  he  was  tried  and  convicl- 
ed,  refpited  judgment  to  take  the  opinion  of  the  Judges  whe- 
ther this  were  felony  or  a  breach  of  truft.  In  Eafter  term 
I  766  all  the  Judges  (except  Lord  Camden,  who  was  abfent,) 
held  it  larceny,  upon  the  principle  that  the  pofleflion  (till 
continued  in  the  mafter. 

e,  O  B.       William  Bafs  was  indicted   for  ftealing  gauze  of  above 
slrjt  'Recorded  8ol.  value  of  John  Gatfea.     The  prifoner  was  porter  to  the 

MS.  Buiier  j.     profecutor,  (in  his  general  employ),  who  delivered  to  him  a 

»  MS.  Sum.  13  1.  *  \   .  .  ...,...._ 

&  MS.  Jud.        parcel  containing  the  goods  mentioned  in  the  indictment  to 

(s.  c.  i  Leach,  carry  to  a  cuftomer.  In  his  wa,y  he  was  met  by  two  men 
GooJs  deU-vtred  who  prevailed  upon  him  to  go  into  a  public  houfe  to  drink 
toatradefm**'*  with  them  where  they  perfuaded  him  to  difpofe  of  the 

jer-vant  to  carry  tz  '  <  *    ' 

a  cuflomrr  artfliii  goods,  to  which  he  confented.    One  of  the  men  then  brought 

tihth'wmr^an'd    a  Per^on  w^°  bought  the  goods,  and  the  prifoner  received 

tbefer*,ant  is       eight  guineas  of  the  money.     The  queftion  referred  to  the 

^n'b^k.w'th?    Juc^ges  was,  Whether  this  amounted  to  a  felonious  taking? 

package  and  cun-  It  was  further  mentioned  as  an  additional  circumftance,  that 

the  goods  were  taken  out  of  the  package  in  which  they  had 

been  delivered  to  the  prifoner,   and  put  into  a  bag  at  the 

public  houfe.     In  Mich,  term  1782  all  the  Judges  held  this 

to  be  felony,  becanfe  thc  pojfffion  Jlill  retrained  in  the  tnajler. 

That  was  the  ground  of  the  determination,  not  only  as  it 

appears  from  the  MS.  cited  in  the  margin,  but  alfo  as  the 

cafe  was  afterwards  cited  by  Mr.  Tullice  Gould  in  giving 

2  l.eacn,    <;"&.  _  J*   j  * 

S  .  c.  pott.  f.  I<H.  judgment  at  the  O.  B.  in  Wilkins'  cafe. 

Lavender'*  cafe,      Jonn  Lavender  was   indicated  for  larceny  at  common  law 

Huntingdon        flf  a  cerr.a,in  fum  of  money  belonging  to  John.  Edmonds.  Th.p 

Leac  All.  1793,  .> 

nfone 
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prifoneT  was  a  fcrvant  to  Edmonds,  who  had  delivered  him  ch.  XVI.  §  15. 
the  money  in  queftion  to  carry  to  the  houfe  of  one  Thomas 
Fiawn,  and  there  to  leave  the  fame  with  him,  he  having  cor  par 
agreed  to  give  Edmonds  bills  for  the  money  in  a  few  days.  Ms-  Bu-;«  J« 
The  prifoner  did  not  carry  the  money  to  Flawn  as  direfted^ 


but  went  away  with  it,  purchafed  a  watch  and  other  things  #  ™ub  **""? 

.  ,  .  .....__  ..  which  lot 

with  part,  and  part  remained  in  his  ponemon  when  he  was  k 


apprehended.     Being  found  gui!tv,  fentence  was  refpited  Carr   *<> 

' 


f    k     T  u     k  c  T  *»t 

for  the  opinion  ot  the  J  udges,  whether  this  were  a  felony  or  hi  own  «/>,  « 

a  breach  of  truft  :  and  in  Eafter  term  1793  all  the  Judges  S^llJ6f'^(KJ 

held  this  was  a  felony,  and  that  the  laft  point  in  Watfon's  Ante,  ^ez. 

cafe  above  referred  to  was  not  law.     In  Trinity  term  follow- 

ing this  cafe  was  again  under  the  confederation  of  the  Judges  ; 

when  they  adhered  to  their  former  opinion  :  and  fome  faid 

that  the  diftinclion  between  this  cafe  and  Watfon's,  if  there 

v/ere  any,  was,  that  in  Watfon's  cafe  the  money  was  not  de- 

livered to  the  prifoner  to  be  paid  fpecifically  to  any  other 

perfon  •,  but  if  the  prifoner  had  laid  out  his  own  money  to  the 

fame  amount  in  buying  licences,  it  would  have  been  a  com- 

pliance with  the  order.     He  was  commiffioned  to  merchan- 

dize with  th«  money.  But  they  admitted  that  thediftin&ion, 

if  any,  was  ememdy  nice  j  and  Bullc-r  J.  thought  there  was  ^^  that  caf« 

none:  and  recognized  the  cafe   of   R.    v.  Paradice   before  ^wi^Dj"1 

Gould  J.  as  good  law.  2  Leach,  591. 

Upon  an  indictment  for  larceny  of  a  bill-  of  exchange  for  R.  T. 

I22l.  the  property  of  R.  Burkit  and  T.  Fothergill,  it  ap-  ^^ 

peared  that  the  prifoner  was  clerk  to  the  profecutors,  and  had  2  Le*cb,  8:5. 

the  fole  management  of  their  cafti  concerns.     He  received  ^/'J^rT/ 

the  bills  and  money  remitted  and  due  to  his  maflers,  carried  *<>&*t»i»fAx 

bills  to  their  bankers  to  difcount  whenever  he  wanted  ca(h,  (etmta*diiu>au- 

made  payments  for  freight  and   other  fimilar  matters,  and  tkaritJ  f*  <: 

bull  <&fcGum!td 

fettled  the  balance  with  his  maflers  every  week.     On  the  «  «•  ,'af^r.  n- 
14th  Sept.  1795  the  bill  in  queftion,  due  the  i/th,  was  re-  H 
mitted  to  the  profecutors  by  the  poft  :  and  Mr.  Burkit  gave  it  be-n 
to  another  clerk  to  get  it  accepted,  which  he  did,  and  then  c"'°<d*: 

majto  s  f>ifltjjio*t 

laid  it  among  other  bills  on  his  mafter's  deflc.     On  the  i6th  f>rthepsi-} 
September  the  prifoner  carried  this  and  another  bill  to  the  ^''  ^hfkt 
bankers,  and  it  being  obferved  there  that  neither  of  them 
were  indorfed  by  the  profecutors,  it  was  aiked,  Whether  they 
vcre  to  be  eniered  fhort,  or  difcounted  ?    The  prifoner  faid 

Oo  4  he 


rt- 

: 
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Ch.  xvj.  §  15.  he  wanted  fmall  rotes  and  money  for  them,  and  that  the 
Bvjervain.  money  mutt,  be  full  weight  and  good,  as  it  was  for  Mr.  Bur- 
kit's  particular  '  ufe.  On  the  fame  day  he  abfcondcd  with 
the  money  he  had  thus  received,  and  was  taken  under  a 
feigned  name  from  on  board  a  (hip  at  Fahnouth.  It  was 
contended  that  this  was  only  a  breach  of  truft,  the  bill  hav- 
ing come  legally  into  his  pofidfion  ;  not  delivered  for  any 
fpecific  purpofe,  but  generally  like  all  the  other  bills  of  his 
mailers  over  which  he  had  a  difpofing  power:  that  he  had 
a  right  to  receive  the  money  for  the  bill,  though  not  to  ton- 
vert  it  when  received  to  his  own  ufe  ;  and  therefore  could 
not  be  guilty  of  dealing  the  bill  itfelf :  and  it  was  likened  to 

Port.  p.  570.  Waite's  cafe  after  mentioned.  But  Heath  J.  was  clearly 
of  opinion  that  this  was  felony  ;  and  the  pnfoner  was  con- 
vided  and  fentenced  to  tranfportation. 

*  jg.  All  that  has  been  faid  above  relating  to  fervants  is  upon  a 

What  fffffwn  in  fuppofition  that  the  goods  purloined  were  received  into  the 

the  matter  necef-  ° 

faryto  con/lit  uie    matters  pouemon  before  the  actual  taking  by  the  iervant ; 
'lantny in  the  fer-  fa  if  tfe  mafter  had   no  otherwifc  the  pofleffion  of  them 

•uant  taking  hit  l 

fouli.  than  by  the  bare  receipt  of  his  fervant  upon  the  delivery  of 

another  for  the  matter's  ufe,  and  the  fervant  have  done  no 
a6t  to  determine  his  origin;)!,  lawful,  and  exclufive  pofltflion, 
as  by  depofiting  the  goods  in  his  mailer's  houfe  or  the  like •, 
although  to  many  purpofts  and  as  againft  third  perfons  this  is 
in  law  a  receipt  of  the  goods  by  the  matter,  yet  it  has  been  ruled 
otherwife  in  refpect  of  the  fervant  himfdf  upon  a  charge  of 
larceny  at  common  law  in  converting  fuch  goods  to  his  own 
ufe :  becaufe  as  to  him  there  was  no  tortious  taking  in  the 
firft  inftance,  and  confequently  no  trefpafs,  as  there  is  where 
a  fervant  converts  to  his  own  ufe  property  in  the  virtual  pof- 
fefiion  of  his  mafter,  whereof  he  has  but  the  bare  charge  for 
fpecial  purpofes  committed  to  him  by  fuch  mafter.  1  fhaU 
fubjoin  fome  determinations  to  this  purpofe  previous  to  the 

Port.  p.  574.  a&  of  the  3pG.  3.  c.  85.  in  forne  of  which  it  has  been  con- 
fidered  what  was  evidence  of  a  previous  receipt  of  the  goods 
into  the  mafler's  poflVflion  before  the  conversion  of  them 
by  the  ftrvant. 

cafe,  Jo^n  Spears  was  convicled  on  an  indictment  for  ftealin^ 

cor    4°  bufhcls  of  oats  of  James  Browne  and  Co.  in  a  barge  on 
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the  Thames.     Browne  and  Co.   fent  the  prifonsr  \vith  their  Ch.  XVI.  §  16. 

barge  to  Wilfon  a  corn  meter  for  as  much  oats  as  the  barge   ^ 

would  carry,   and  which  were  to  be  brought  in  loofe  bulk.   BuUer  j.  MS. 
The  prifoner  received  from  Wilfon  220  quarters  in  loofe  Jud-   (s- c- 

.  2  Leach,  902). 

bulk,  and  ^  quarters  in  facks;  the  prifoner  ordering  that  quan-  Aftrvar.t  got* 
tity  to  be  put  into  facks.     The  quantity  in  facks  was  after-  £  «*««**  °f 

'  *  J  bis  tnajtfr  ivtth 

wards  embezzled  by  the  prifoner.    And  the  queftion  referved  bit  barge  to  re- 
for  the  opinion  of  ihe  Judges  was,  Whether  this  were  felony?.  ^'«/^wI5 
the  oats  never  having  been  in  the  poffelTion  of  the  profecu-  orders  pan tab 
tors ;  or,  Whether  it  be  not  like  the  cafe  of  a  fervant  receiving  wk«b  k  /«- 
charge  of,   or  buying  a  thing  for  his  matter,  but  never  deli-  bKxles  sut  rf f** 

!«•»•«         iiiii          i  >  i  •       i/-  targe :  ktld  lar- 

venng  it :  But  they  held  that  this  was  larceny  in  the  (ervant  ;  ceHyy  (;-ejame « 
for  it  was  a  taking  from  the  actual  pofleffion  of  the  owner  as  ''/'***"  ^f°f^^ 

i  -f    i  iii  •      1-  Kafor  s  granary. 

much  as  if  the  oats  had  been  in  his  granary. 

Another  cafe  of  a  fimilar  kind  was  referved  from  the  fame  Abrahams  cafe, 

affizes,  which  being  ftated  generally  by  Buller  J.  to  be  of  the  JS  vuS. 

fame  defcription  as  the  former,  received  the  fame  determina-  960. 

tion.     That  was  an  indictment  framed  on  the  ftat.  2.4  G.  2.  ckafeTccrn  on" 

c.  45.  for  dealing  five  quarters  of  oats  from  a  veflel  on  the  k-ird  *  vcjjii  i* 

,  .       .         -p,,  ,  r  T    v>     c-  T.I  t hi  Thames tfir.t 

navigable  river  1  names,  the  property  or  J.  13.  &c.     ihe  pro-  fattnttore- 
fecutors  were  cornfaclors,  and  the  prifoner  was  their  fervant.  c-':viit  intuit. 

,    ,      ,    ,  i          i    «         i  •      r  Hisfer-uam,  em- 

and  had   been  employed   by  them  many  years,  in  fuperin-  ptytd  by  him  t» 
tending  the   unloading  of  corn  veflels.     The   profecutors  S''?-:nr-ten- 

-r-»  <3^ivery,jefaraffi 

having  purchafed  240  quarters  of  oats,  on  board  a  Dutch  fa^t  from  the  reft 
veflll  lying  on  the  Surry  fide  of  the  Thames,  of  which  the  JJ*~Jj^3i 
five  quarters  in  queftion  were  part ;  while  the  corn  meters  embmda  that 
were  in  the  aft  of  unloading  the  oats  from  the  Dutch  veflel  f^'SSf 
into  the  profecutor's  barg€,  the  prifoner  with  another  perfon  ouly  by  amber 

i  c  i  i  iiii  r     i  boat  ;  hild  lar- 

came  alongfide  in  a  boat,  and  handed  ten  empty  facks  on  ceny  „„  tbejlat. 
board  the  Dutch  veflel,  defiring  that  the  facks  might  be  filled  **G-  *:  c- 45- 

i  .  fir  foaling  from 

with  oats  and  tied,  faying,  they  were  going  to  be  put  into  an  a  vt/el  on  ifo 
up-country  lug-boat.  He  alfo  defired  that  the  account  of  trbaault 
the  oats  put  into  the  facks  might  be  carried  to  the  fcore,  and 
not  a  feparate  account  made  of  them.  The  reft  of  the  oats 
were  loaded  in  loofe  bulk  into  the  profecutor's  barge.  After 
the  facks  were  filled,  the  prifoner  fent  them  away  to  another 
place,  where  he  fold  them.  The  prifoner  had  never  been 
employed  by  the  profecutors  to  fell  corn  for  them,  nor  was  he 
authorized  fo  to  do.  The  prifoner  at  the  enfuing  Summer 
affizes  received  judgment  of  death ;  the  Judges  being  of 
ppinion  that  the  conviction  was  right, 

In 
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tnere  aPPears  to  have  been  a  tort  committed 
..  by  the  fervant  in  the  very  a£t  of  taking  ;  and  the  property  of 

his  mailers  in  the  corn  was  complete  before  the  delivery  to 
him  ;  and  after  the  purchafe  of  it  in  the  veflel  they  had  a  law- 
ful and  exclufive  pofleffion  of  it  as  againft  all  the  world  but 
the  owner  of  fuch  veflel, 

§  i~.  It  is  different  where  the  mafter  has  no  otherwife   any 

Whtrt  m  other    property  or  pofleffion  in  the  thing  flolen  than  by  the  delivery 

faffefftan  than  I  y  \       /  ;  J 

jer-vant.  to  the  fervant  for  the  mafter  s  ufe. 

Waite'scafe.HH.       John  Waite  was  indicted  for  felonioufly  dealing  fix  Eaft- 

/>  ^  r>      o  J 

MS.  shapieigh,'  India  bonds,  laid  in  one  count  to  be  the  property  of  the  Bank 

i  Leach,  33.  s.c.  of  England,  and  in  another  to  be  the  property  of  a  perfon  un- 

150.2.0.13.  known,  and  laid  to  be  againft  the  form  of  the  ftatute.     It 

f.  12.  made  it  a  appearcd  that  the  bonds  in  queftion  among  feveral  others 

tapital  felony  far 

eixy  officer  of  the    were  paid  into  the  Bank  by  the  order  of  the  court  of  Chan- 


cery  in  feveral  caufes»  according  to  the  diredions  of  the 
ith  the  ftat.   j  2  Geo.  I.   c.  32.  which  makes  the  Bank  accountable 

Company,  cr  ivitb    P  ...  ...  <      i          **r   •  r      i 

bimas'theircfii-    for  what  is  to  paid  in  j  and  that  Waice  was  one  of  the 


c  er,  it  was  tmtfi-  caf^jers,  and  was  employed  in  tranfacling  this  bufinefs,  and 

iotty  in  fuch  officer    ..  r  .  .  r       .  .     .  . 

to  whom  any  bond  had  given  fecunty  to  the  Bank  for  his  integrity  ;  and  that  he 


f  had  SIven  «ceipts  for  thefe  bonds  for  the  governor  and  com- 
eowert  it  to  his  pany  of  the  Bank  of  England.  That  it  was  the  practice  of 
™d]odepofitld  e  tne  ^an^>  when  any  fecurities  from  the  court  of  Chancery 
it  in  the  proper  were  depofited  there,  for  the  directors  to  lock  them  up  in  a 
$abdefrfima<lt  cheft  in  the  cellar  ;  but  that  the  bonds  in  queftion  were  never 
the  Bank  t.ai'e  no  locked  up  m  the  cheft  :  but  Waite,  when  he  received  them 

feffemta  of  the  .*  .          '  .  . 

injirument  djtinf}  from  the  court  of  Chancery,  .put  them  into  his  own  delk,. 
fr<*n  that  ej  the*  ^^  afterwards  fold  them,  and  put  the  money  into  his  own 

officer. 

Vide  12  Ann.        pocket. 

I'c'tQ.l'c..  25.       For  the  prifoner,  it  was  argued,  that  this  was  only  a  breach 
f  3.  on  which     Of  tj-ufl^  and  was  not  felony.   For  the  flat.  2  1  H.  8.  c.  7.  which 

the  indiament  ,.-,._  .  111*  n» 

was  fiameu.  makes  it  felony  in  iervants  to  take  or  embezzle  their  malters 
money,  does  not  extend  to  it.  That  the  ftat.  1  5  Geo.  2. 
c.  13.  had  now  made  this  felony  j  but  that  aft  having  been 
made  fince  the  tranfadlion  in  queftion  happened,  {hewed  that 
it  was  not  felony  before.  The  Judges  Carter  and  Dennifon  (a) 
•were  clearly  of  opinion  that  this  cafe  was  not  felony  •,  for 

(*)  Mr.  Leach's  report  of  this  cafe  fays  it  was  tried  fctfore  Reynolds  B» 

the 
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the  bonds  were  received  by  Waite,  and  were  never  put  "into  Ch  xvi.  ^  17. 
the  cellar  as  is  ufual :  fo  that  the  poflelfion  was  always  in       l.™"7"- 
him,  and  the  Bank  had  no  pofleffion  but  what  was  the  pof- 
feffion  of  Waite,  rill  they  were  brought  down  and  placed  in 
the  cheft  in  the  cellar  as  ufual.     Dennifon  J.  faid,  that 
though  this  might  be  fuch  a  pofleffion  in  the  Bank  whereon 
they  might  maintain  a  civil  action,  yet  there  was  a  great  differ- 
ence between  fuch  a  poffeffion  and  a  pofieffion  whereon  to 
found  a  criminal  profecution.     The  prifoner  was  acquitted. 

Jofeph  Bazeley  was  tried  at  the  O.  B.  in  February  1799,  Bazeley's  cafe, 
on  an  indictment  for  dealing  a  bank  note  of  the  value  of  ?-B'TFe,b  l™9' 

Aio.  Jud. 

jool.  the  property  of  Peter  Efdaile   and  others  bankers  in  (S.c.  a  Leach, 
London.     It  appeared  in  evidence,  that  Mr.   Gilbert,  who  §:L»»a«to*fa 
kept  cam  with  thefe  gentlemen,  fent  by  his  fervant  122!.  in  a  banker's^ 
bank  notes  and  15!.  in  money,  and  amongft  the  bank  notes  ^"I^/JSJ  /« 
was  the  note  in  queftion.     That  the   fervant  delivered   the  h  <*  caflomtr  Ca 
whole  into  the  hands  of  the  prifoner,  who  was  a  clerk  to  the  /£  */^//j*«f 
bankers,  and  as  fuch  authorized  to  receive  and  give  a  difcharge  1!-' mc*e?  *  'be 

,  .  .  till,  but  rmbez- 

J9r  the  fame;  and  that  it  was  his  duty  to  put  the  money  re-  «/«/  tbe  - 
ceived  into  a  till,  and  to  place  in  another  drawer  the  feveral  "•"*«&"«> i-WJ 

nf  larceny,  tut 

bank  notes  which  he  might  receive  during  the  day,  for  the1  «*>  knock  of 
purpofe  of  another  clerk  taking  down  and  entering  in  a  book  /^ v£  " V""™**  b 

particular  defcription  of  each  note.     The  prifoner  gave  ***  fffifla*  $ 
an  acknowledgment  to  the  fervant  of  having  received  the  full  man^urpcfu    ' 

fum  of  137!.,  and  put  the  money  into  the  till ;  but  inftead  of  anj  •*  wrf 

i     •  ••       r          r          i       i  •  u  u  •     j-     *v*tuf***9 

placing  the  remaining  fum   or    1221.  which  he  received  in  />^T,-» ./  the 

bank  notes  into  the  drawer  according  to  his  duty,   he  kept  ^F^'J****~ 

'  '  tkt  mafttr  r.t-  rr 

back  the  one  of  tool.,  for  which  he  was  indi£led  ;  and  only  had  op- r 

,cred  over  thofe  to  the  amount  of  fi\.  The  jury  found  j^J'^^ 
the  prifoner  guilty,  fubject  to  the  opinion  of  the  Judges,  &«;  erdkart- 
Whether  fuch  taking  were  to  be  confidered  as  felonious,  or  ffif  tt"t  -£%'*» 
only  a  breach  of  trull  ?  The  cafe  was  argued  in  the  Exche-  ">"'»••'  ->'"«£  bj 

•  •  •  •      V*      M  y-,  I         C  111TI 

quer-chamber  m  Eatler  term  39  Geo.  3.  before  all  the  Judges,  vu(b  there  can 
except  AQihurft,  Buller,andHeath,  Js.  who  were  abfent.  The 
arguments  are  in  print,  and  therefore  I  (hall  not  detail  them  at 
length  in  this  place.  It  is  fufficient  toobferve,thaton  the  part 
of  the  prifoner  it  was  contended  to  be  a  breach  of  truft,  and  not  the  till. 
felony.  And  thefe  diftincHons  were  taken  j  that  larceny  is  the 
taking  of  property  from  the  poffeffion  of  another  without  his 
confent  and  againft  his  will:  breach  of  truft  the  mifapplication 
4>f  property  which  another  by  his  own  voluntary  confent  has 

put 


Larceny  and  Robber y. 
(By  whom.) 

Ch.  XVI.  §  17.  put  into  the  poffeffion  of  the  party  :  and  that  fraud  was  (in  thia 
tyrants.      refpe&)  tne  obtaining  the  pofleffion  of  the  property  of  another 
with  his  confent  by  fome  contrivance  againft  which  common 
prudence  cannot  guard.     That  in  order  to  conftitute  larceny 
the  owner  of  the  property  muft  be  in  poflelfion  of  it  either 
actually  or  conftru&ively.     That  here  there  was  no  a£lual 
poffeffion,  nor  any  conftru&ive  pofi'dlion  as  againft  the  pri- 
foner.     In  the  courfe  of  the  argument  it  was  dated  and  ad- 
mitted that  the  prifoner  had  given  his  employers  fecurity  to 
account  for  what  he  received,  and  againft  embezzlements. 
And  on  the  part  of  the  prifoner  this  was  likened  to  a  cafe  of 
one  Bull  (a)  who  was  indicted  for  receiving  his    mailer's 
money.     The  profecutor  was  a  j:>a dry-cook,  and  having  oc- 
cafion  to  fufpetl  he  was  robbed  by  the  prifoner,  who  was  his 
fervant  attending  his  (hop,  he  employed  a  cuftomer  to  come 
to  his  fhop,  on  pretence  of  buying  fomething  ;  and  for  this 
purpofe  he  gave  him  fome  marked  (hillings  of  his  own,  with 
which  the  cudomer  came  to  the  {hop  in  the  abfence  of  the 
owner,  and  bought  goods  of  the  defendant.     Soon  after  the 
mafter  coming  in  examined  the   till  where  the  defendant 
ought  to  have  depofited  the  money  when  received,  and  not 
finding  all  the  marked  money  there,  he  procured  the  defend- 
ant to  be  immediately  apprehended  and  fearched,  and  the 
reft  of  the  marked  money  was  found  upon  him.     After  con- 
viftion  the  point  was  faved  by  Mr.  Juftice  Heath  ;  and  the 
Judges  on  being  oonfultcd  were  of  opinion  that  the  prifoner 
was  not  guilty  of  larceny,  but  only  of  a  breach  of  truft ;  the 
money  never  having  been  put  in  the  till,  and  therefore  not 
having  been  in  pofleffion  of  the  mafter  as  againd  the  defend- 
ant.    And  Waite's  cafe  before  mentioned  was  very  mainly 
relied  on,  in  order  to  fhew  that  this  was  a  mere  breach  of 
truft ;  confirmed  as  the  doctrine  there  laid  down  had  been 
by  the  a£ts  of  the  legiflature  in  providing  in  future  againft 
embezzlements  of  that  fort  in  the 'particular  cafe  of  the  Bank, 
by  the  aft  of  the  15  Geo.  2.  c.  13.  and  by  fimilar  itatutes 

(a)  Thomas  Bull's  cafe,  O.B.  Jan.  Seff  1797,  cor.  Heath  J.  and  afterward* 
before  the  Judges  in  Hilary  term  following.  No  regular  cafe  in  writing  was  laid 
before  the  Judges  ;  but  the  circumftances  were  as  ftated  here  ;  and  the  prifoner, 
who  appears  by  the  O.  B.  Sefiions'  Papers  to  have  received  fentence  of  tranfport*. 
tion,  was  afterwards  recommended  for  a  pardon*  Vide  i  Leach,  980.  &.  C. 

i* 
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in  regard  to  the  Pod-office  and  ether  caf^s.     And  the  par-  Ch.xvi.  ^  17. 

P-;    .'T.-jr.ti. 

ticular  contrail:  between  the  prifoner  and  his  employers  was  _ 

alto  infifted  upon,  as  diitinguifhing  this  from  the  general  cafe 
of  mafter  and  fervant. 

Daring  the  argument  Eyre  C.  J.  obferved,  that  Charle- 
wood's  cafe  and  other  cafes  of  the  fort  turned  upon  the  pof- 
I'-iFion  having  been  unlawfully  obtained  by  the  prifoner;  but 
that  here  there  was  no  evidence  to  find  fuch  an  original  inten- 
tion to  fteal,  becaufe  the  pofleflion  came  to  the  fervant  in  the 
ordinary  courfe  of  his  bufmefs,  without  any  act  of  his  own 
for  that  purpofe. 

For  the  crown,  it  was  infilled  upon  as  a  general  rule,  that 
in  the  cafe  of  perfonal  chattels  the  pofleflion  in  law  follows 
the  right  of  property.     That  if  by  law  the  poiTefllon  of  the 
fervant  were  that  of  the  mafter,  which  could  not  be  denied, 
then  no  compact  between  them  to  indemnify  the   mafter 
could  do  away  the  operation  of  the  law.    That  the  cuftomer 
did  not  mean  to  depofit  the  notes  as  a  matter  of  truft  in  the 
clerk's  hands;    for  they  were  paid  in   the   banker's   own 
houfe,  of  which  the  defendant  was  only  one  of  the  organs  > 
and  therefore  it  was  like  paying  money  into  the  hands  of  the 
bankers  themfdves ;  and  the  aft  of  receipt  by  the  clerk  eo 
inftanter  veiled  the  pofleflion  in  them.     That  in  Bull's  cafe 
the  fervant  had  authority  to  fell  the  goods,  and  was  only  ac- 
countable for  their  value  ;  but  the  prifoner  had  no  authority 
to  difpofe  of  the  notes  which  he  received  in  the  (hop.     But 
there  could  be  no  doubt  in  that  cafe,  if  the  fervant  had  em- 
bezzled the  matter's  goods  out  of  his  (hop  it  would  have  been 
felony.     That  confidering  this  as  a  bailment,  yet  part  of  the 
property  being  depofited  in  its  proper  place,   the  feparating 
the  other  part  made  it  a  felony,  for  the  bailment  w.is  entire. 
That  in  Waite's  cafe  there  was  a  perfonal  confidence  repofed 
him  by  the  perfon  making  the  depofit  in  the  known  au- 
-nticated  character  of  ca/bier  of  the  Bank.     The  act  of  par- 
liament directing  the  depofit  to  be  with  the  cajbier  of  the  Bank; 
and  therefore  a  delivery  to  him  at  anyplace  would  have  been 
fufScient. 

Lord  Kenyon  C.  J.  thereupon  obferved,  that  the  provifiong 
of  that  act  would  hardly  \varrant  an  inference  that  the  depofit 
was  directed  to  be  made  perfonally  with  the  cafliier ;  but 
merely  with  him  as  an  officer  of  the  corporation,  who  muft 

Ji  aft 
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C1/?  X/rlaaH7'  aft  ^  ****"  aSents'     And  Lord  C>  L  Eyre  remarked,  that  the 
...  money  and  bonds  were  to  be  paid  to  the  Sank,  though  the 

ca/hier's  receipt  was  to  be  a  difcharge  fo  as  to  bind  the  Bank. 
It  was  then  faid  that  the  a£t  was  made  pro  major!  cautela. 

rw'ch*'  h  f '  -Afterwards  on  confutation  atnong  the  Judges,  fome  doubt 
cafe,  ante,  567.  was  at  firft  entertained  ;  but  at  lift  all  aflembled  agreed  that 
where  the  jt  was  not  feiony  inafmuch  as  the  note  was  never  in  the 

note  having  been  4  ' 

once  in  the  maf-  pofieffion  of  the  bankers  diftin£t  from  the  pofieffion  of  the 
Ind'aftefw^ds'    defendant }  though  it  would  have  been  otherwife  if  the  pri- 
taken  by  the       foner  had  dcpofited  it  in  the  drawer,  and  had  afterwards 
tl'b^Snytj?   taken  il-     And  they  Bought  that  this  was  not  to  be  differed 
Heath  j.  o.  B.  from  the  cafes  of  Waite  and  Bull,  which  turned  on  this  confi- 
deration,  that  the  thing  was  not  taken  by  the  prifoner  out  of 
the  pofleffion  of  the  owner :  and  here  it  was  delivered  into  the 
pofleffion  of  the  prifoner.     That  though  to  many  purpofes  the 
note  was  in  the  aftual  pofleffion  of  the  mailers,  yet  it  was  alfo 
in  the  a&ual  pofleffion  of  the  fervanr,  and  that  pofleffion  not 
to  be  impeached,  for  it  was  a  lawful  one.    Eyre  C.  J.  alfo  ob- 
ferved,  that  the  cafes  ran  into  one  another  very  much,  and 
were  hardly  to  be  diftinguimed.     That  in  the  cafe  of  the  King 
v.  Spears  the  corn  was  in  the  pofleffion  of  the  mafter  under  the 
care  of  the  fervant.     And  Lord  Ken  yon  faid  he  relied  much 
on  the  aft  of  parliament  refpe£ling  the  Bank  not  going  fur- 
ther than  to  protect  the  Bank.     The  prifoner  was  accord- 
ingly recommended  for  a  pardon. 

§  1 8.  This  decifion,  however  juft  in  leaning  to  the  merciful  fide 

Stat.  39Geo.  3;  on  a  doubtful  queftion  of  law,  having  opened  a  door  to  the 
embezzlements    mod  alarming  and  extenfive  frauds  by  fervants  in  general, 
by  fervants,  &c.  an(j  particularly  in  thofe  inflances  where  from  the  very  nature 
of  their  employment  they  were  unavoidably  entrufted  with 
the  receipt  of  large  fums  of  money  in  commercial  tranfac- 
tions,  the  legiflature  thought  it  neceflary  to  interfere  imme- 
diately, and  accordingly  the  declaratory  act  of  the  39  Geo-3. 
c.  85.  was  patted,  intitled    "  An  a£t  to  protect  matters 
««  againft  embezzlements  by  their  clerks  or  fervants  j"  which 
Preamble.  reciting   that  "  whereas  bankers,   merchants,    and  others, 

«  are,  in  the  courfe  of  their  dealings  and  traufaclions,  fre- 
«  quently  obliged  to  entruft  their  fervants,  clerks,  and  per- 
<*  fons  employed  by  them  in  the  like  capacity,  with  recciv- 
'*  i«g»  Paying>  negotiating,  exchanging,  or  transferring, 
15  "  money, 
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"  money,  goods,  bonds,  bills,  notes,  bankers  drafts,  and  other  ch.  xvi.  §  18. 

"  valuable  effcds,  and  fecurities  :  and  whereas  doubts  have 

'*  been  entertained  whether  the  embezzling  of  the  fame  by 

"  fuch  fervants,  clerks,  and  others,  fo  employed  by  their 

<c  mafters,   amounts  to  felony   by    the   law  of   England  ; 

"  and  it   is    expedient   that   fuch    offences  fhould  be  pu- 

"  niQied  in  the  fame  manner  in  both  parts  of  the  United 

"  Kingdom  j"    enacts    and    ikclarest    that    if  any   fervant  Servantsor  clerks 

«  or  clerk,   or  any  perfon  employed   for  the  purpofe  in  J 

"  the  capacity  of  a  fervant  or  clerk,  to  any  perfon  or   per- 

"  fons  whomfoever,   or  to  any  body  corporate  or  politick, 

"  (hall,  by  virtue  of  fuch  employment,  receive  or  take  into  and 

"  his  pofieffion  any  money,  goods,  bond,  bill,  note,  banker's  Sredng' 


"  draft,  or  other  valuable  fecurity,  or  effects,  for  or  in  the  thereof>  &"&  * 

,  r  i  •  n  n  deemed  to  ha»e 

•'  name  or  on  the  account  of  his  mailer  or  mailers,  or  em- 


"  ployer  or  employers,  and  (hall  fraudulently  embezzle,  fe- 

"  crete,  or  make  away  with  the  fame,  or  any  part  thereof;  ers  and  their 


«  every  fuch  offender  (hall  be  deemed  to  have  felonioufly 

ft  flolen  the  fame  from  his  mafter  or  mafters,  employer  or  liable  to 

"  employers,  for  whofe  ufe  or  in  whofe  name  or  names,  oron  vears. 

<c  whofe  account  the  fame  was  or  were  delivered  to  or  taken 

<f  into  the  poflefLon  of  fuch  fervant,  clerk,  or  other  perfon 

'*  fo  employed  ;  although  fuch  money,  goods,  bond,   bill, 

"  note,  banker's  draft,  or  other  valuable  fecurity,  was  or 

"  were  no  otherwife  received  into  the  pofTefBon  (a)  of  his  or 

«'  their  fervant,  clerk,  or  other  perfoa  fo  employed.    And 

"  every  fuch  offender,  his  advifer,  procurer,  aider,  or  abet- 

*'  tor,  being  thereof  lawfully  convided  or  attainted,  (hall  be 

"  liable  to  be  tranfported  to  fuch  parts  beyond  the  feas  as 

"  his  majefty,  by  and  with  the  advice  of  his  privy  council, 

"  (hall  appoint,  for  any  term  not  exceeding  fourteen  years, 

"  in  the  difcretion  of  the  court  before  whom  fuch  offender 

"  fhall  be  convicted  or  adjudged." 

(a]  By  fome  blunder,  in  the  fair  copy  taken  from   the   originU  draft   of  the 
a<3,  a  line  has  been  here  omit^J  wh  ch  was  in   the   original  dr.fc   prepared  by 
rmfeif.     The   wo.ds  omitted  are    thofe   which  fellow   in   Italics;    "although 
fach  money,  &c.  was  or  were  no  oihsr  wife  received    into  the  poflei:: 
««  mefttr  iraufltr,,  nfltjtr  „  tr.plcytn,  tiun  by  tht  eBual  p.fijjion  of  his  or  their 

lervar.t,"  &c.    the  infertion  of  which    word,   will  make  the  language  of  the  - 
legislature,  u  to  the  panicuiar  occafcn  of  pajjr.g  the  ad,  ico;e  inteJigiWc  tiua 
«  ii  ac  prefent. 

Oa 
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Ch.Xvi.  |  is.       On  a  general  indi&ment  for  larceny  at  common  law,  the 
By  ;«•**#*.      fafls  wergj  fat  fa  prifoner  a  fervant  had  ftolen  feveral  ar- 


Tones's  cafe  tides  of  wearing  apparel  from  his  mailer  ;  and  it  was  con- 

winton  Sp.  Aff.  tended  on  the  part  of  the  profecution,  that  under  the  above 

\id\amtntenthe  act  there  muft  be  judgment  of  tranfportation  ;  but  Palmer 

ftatute  muft  pvr-  Serit.  who  tried  the  prifoner,  on   the  next  day  faid  he  had 

foe  the  words  of  J  .  •  »    fc»      »    «•        »  i         T     i 

it.  communicated  with  Mr.  Juftice  Lawrence  (the  other  Judge 

on  the  circuit)  on  the  fubjecl  •,  and  they  were  both  of  opinion 
that  in  order  to  found  a  judgment  upon  the  ftatute  the  in- 
dictment muft  be  fpecially  drawn,  fo  as  to  bring  the  cafe 
within  it. 

M'Oregor's  An  indictment  on  the  fame  flat,  of  the  39  Geo.  3.  c.  85 

i  So'i^ofr.'  thf'  charged  that  John  M'Gregor  after  the  1  2th  July  1799,  to 
Common  Ser-  wit,  on,  &c.  at,  &c.  (he  the  faid  J.  M1G.  then  and  there  be- 
^Indf&ment'anhe  ing  a  clerk  to  G.,  S.  &c.  and  employed  by  them  in  the  capa- 
ftatuterr.ujicsn-  city  of  fuch  clerk.)  did  by  virtue  of  fuch  his  employment 

tain  the  reqitifita  «  .  .  ' 

of  an  inJttfncnt     receive  and  take  into  his  poflemon  300!.  for  and  on  account 

for  larceny  at  Qf  fa  fajd  Q      S<  &c>  the  fajd  mafters  and  employers  of  tllC 

tommon  law. 

faid  J.  M«G.  :  and  that  he  the  faid  J.  M'G.  afterwards,  to  wit, 
on,  &c.  at,  &c.  V/ith  force  and  arms,  fraudulently  and  felo- 
niouily  did  embezzle  and  fecrete  the  faid  300!.,  againft  the 
form  of  the  ftatute,  &c.  And  fo  the  faid  J.  M'G.  then  and 
there,  to  wit,  on,  &c.  at,  &c.  with  force  and  arms  felonioufly 
did  fteal,  take,  and  carry  away  the  faid  300!.  from  the  faid 
mafters  and  employers  of  him  the  faid  J.  M{G.,  on  whofe 
account  the  faid  300!.  was  fo  taken  into  the  pofleffion  of  him 
the  faid  J.  M'G.,  being  fuch  clerk  fo  employed,  and  by  vir- 
tue of  fuch  his  employment  as  aforefaid,  againft  the  form  of 
the  ftatute,  &c.  After  convidion  it  was  moved  in  arreft  of 
judgment  that  the  indictment  was  defective,  inafmuch  as  the 
money  alleged  to  have  been  felonioufly  ftolen,  taken,  and 
carried  away  by  the  prifoner  was  not  exprefsly  averred  to  be 
the  money  of  any  perfon.  And  the  cafe  was  argued  before 
all  the  Judges  (except  Lord  Keriyon  and  Heath  J.  abfent)  in 
Hilary  term  1892  in  the  Exchequer-chamber. 

On  the  part  of  the  prifoner  it  was  contendedj  that  the 
ftatute  did  not  mean  to  make  embezzling,  eo  nomine,  a  fub- 
ftantive  felony  ;  but  to  declare  that  under  certain  circum- 
ftances  it  fhould  be  adjudged  larceny  :  the  words  being  that 
"  he  (hall  be  deemed  to  have  felonioujly  JJolen  the  fame-," 
which  refers  to  a  well-known  common  law  offence  j  to 

which 


Larceny  and  Robbery.  577 


tvhich  alfo  the  doubts  dated  in  the  preamble  could  alone  re-  ch.xvi.  §18. 
fer.     That  confequemly  the  indictment  mud  have  all  the     By /"**»•>*• 
requifites  of  an  indictment  for  larceny  at  common  law.     So 
in  the  dat.   t  Ed.  6.  c.  12.  the  words  <c  felonious   dealing 
"  of  horfes,"  are   ufed  as  dtfcriptive  of  larceny  of  horfes  : 
but  it  was  never  conceived  that  an  indictment  which  merely 
followed  the  words  of  that  datute  would  be  a  fuflkient  de- 
fcription  of  the  offence.     So  indictments  on  the  datutes 
8  Eliz.  c.  4.     2-1  Car.  2.  c.  5.    3  &  4  W.  &  M.  c.  9.  f.  i. 
10  &  i  £  \\.  Sc  M.  c.  23.  f.  i.   12  Ann.  c.  7.  and  24  Geo.  2. 
c.  45.  againd  dealing  particular  goods,  or  under  certain  cir- 
cumdances,  all  purfue  the  iame  form  as  to  therequiGte  pms 
cf  larceny  at  common  law.     On  the  other  hand  it  was  con- 
tended that  the  datute  in  quetlion  made  the  embezzling  by 
fervants  in  the  manner  dated  a   fubdantive  felony,  which 
before  was  only  a  mifdemeanor,  or  breach  of  trud  for  which 
the  mader  had  a  civil  remedy.     That  it  was  therefore  fuffi- 
cient  to  follow  the  words  of  the   act  as  in  other  indances  ' 
where  new  offences  were  created  ;  which  differed  from  in- 
dictments on  flatutes  merely  culling  the  offender  from  clergy 
in  cafes  which  were  before  larcenies  at  common  law.    That 
the  Legifiature  in  this  inltance  meant  to  take  in  cafes  where 
the  property  being  as  it  were  in  tranfitu  it  was  difficult  to 
ascertain  in  whom  it  was  at  the  time  of  the  offence  commit* 
ted :  it  therefore  meant  to  relieve  the  profecutor  from  the 
neceffity  of  laying   it  to  be  in  any  particular  perfon.     That 
at  any  rate  no  technical  form  or  words  was  neceffary  in 
charging  a  thing  to  be  the  property  of  another ;  and  that 
here  enough  was  dated  to  (hew  that  it  was  not  the  prifoner's 
own  property,  being  charged  to  have  been  received  by  him 
in  account  of  his  iHafters ;  which  was   tantamount  to  an  alle- 
gation of  their  having  a  fpecial  property  in  it.     In  reply  it 
was  urged,  that  if  it  were  neceflary  to  allege  the  property  in 
any  perfon,  it  mud  be  fo  alleged  exprefsly,  and  could  not  be 
collected  by  intendment.    That  the  ufual  form  of  indictment 
in  rhefe  cafes  was  to  charge  that  the  prifoner  took  and  car- 
ried away  the  monies,  &c.  bil^g  the prc£ar  mir.its  of  tr.t ; 
• . 

Pp 
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Ch.  Xvi.  §  18.      The  Judges  at  firft  entertained  great  doubt  upon  thecafej 
yjei-van  s.  [\OOi\  over  for  further  confuleration ;  and  a  difference 


of  opinion  for  fome  time  prevailed  :  but  on  the  25th  of  Feb. 
1802  all  the  Judges  (except  Lord  Kenyon  and  Rooke  J.)  met 
at  Mr.  Jutlice  Heath's,  when  they  were  of  opinion  that  the 
indictment  was  bad  in  not  alleging  the  money  to  be  the 
money  of  the  profecutors.  That  the  ftatute  made  the  offence 
a  larceny,  and  made  the  poffeffion  of  the  fervant  under  fuch 
circumftances  the  poffeffion  of  his  matters. 

It  may  be  obferved,  that  the  ftatute  in  queftion  does;not 
upon  this  conftruclion  of  it  neceffarily  exclude  any  other 
punUhment  than  that  of  tranfportation  ;  but  inafmuch  as  it 
makes  the  offence  larceny,  and  only  provides  that  the  of- 
fender fhall  be  liable  to  be  tranfported  for  not  more  than 
r  14  years,  it  appears  to  let  in  any  other  judgment,  at  lefcft 
of  an  inferior  degree,  to  which  larceny  of  the  fame  defcrip- 
tion  is  fubje£bed  by  any  other  law. 

§  19.  Servants  employed  in  public  trufts  of  high  importance 

T.y  'ci-ar.n •;•:  j)ave  jn  feveral  inftances  been  fubje&ed  even  to  capital  pu- 
nifUmtiu  for  embezzlement  of  the  things  committed  to  their 
charge. 

Bv  efietrf  a»<i  By  the  ftat.  15  Geo.  2.  c.  13.  f.  12.  (which  was  before 
jtrvants  of  the  Averted  to  as  furnifhing  an  argument  in  the  cafes  of 
isGeo.a.c.  13!  Waite  (a]  and  Bazeley)  it  is  enacted,  that  ««  if  any  officer 
"  or  fervant  of  the  Bank,  being  entrufted  with  any  note, 
"  bill,  dividend-warrant,  bond,  deed,  or  any  fecurity,  money, 
<•  or  other  effects  belonging  to  the  faid  company,  or  having 
"  any  bill,  dividend-warrant,  bond,  deed,  or  any  fecurity  or 
"  effects  of  any  other  perfon  or  perfons  lodged  or  depofited 
«*  with  the  faid  company,  or  with  him  as  an  officer  or  fervant 
"  of  the  faid  company,  fhall  fecrete,  embezzle,  or  run  away 
•'  with  any  fuch  note,  bill,  dividend-warrant,  bond,  deed, 
«  fecuiity,  money,  or  effects,  or  any  part  of  them  j  being 

'{a-}  Trie  aft  was  pafled  before  t!ie  determination  in  Waite's  cafe,  though  the 
.fjft  happened  before  ihe  aft  was  parted.  The  provifion  in  queflion  is  one  of  many 
o'hei  ttguiations  touching  the  Bank  and  iu  officer!,  upon  occafion  of  a  Joan 
L :ar.ted  b>  the  Company  to  Government, 

«  thereof 
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"  thereof  convicted,  he  (hall  be  deemed  guilty  of  felony,  and  ch.  xvi  f  n. 
«  (hall  fuffer  death  as  a  felon  without  benefit  of  clergy."       £J  f:'"\  •  G>" 

y  /c«  aar.t, 

The  flat.   35  Geo.  3.  c.  66.  f.  6.  and  37  Geo.  3.  c.  46. 


for  making  certain  annuities  created  by  the  parliament  of  35  Geo.  3.0  66. 

Ireland  transferable,  and  the  dividends  payable  at  the  Bank  c.^6.  f.  6. 

of  England,  contain  exactly  the  fame  provifions  with  refpect 

to  officers  or  fervants  of  the  Bank  "  entrufted  with  any 

"  note,  bill,  dividend-warrant,  or  warrant  for  payment  of 

*'  any  annuity  or  interefl  or  money,  or  any  fecurity,  money, 

"  or  other  effects  of  or  belonging  to  the  faid  governor,  &c., 

"  or  having  any  note,  &c.  or  other  effects  of  any  other  perfon 

*'  or  perfons,  body  politic  or  corporate,  lodged  or  depofited 

«*  with  the  faid  governor,  &c.  or  with  him  as  an  officer  or 

"  fervant,  &c.  in  purfuance  of  thofe  ads." 

It  may  perhaps  be  thought  that  the  general  words  of  the 

i  flat.  39  Geo.  3.  c.  85.  before  fet  forth  extend  to  cover  thefe 

j  and  other  acts  of  the  fame  kind,  fo  as  to  do  away  the  capital 

part  of  the  punifhment  therein  prefcribed  :  but  it  is  obferv- 

]  able  that  the  Legiflature  could  not  have  had  fuch  a  repeal  in 

contemplation,  becaufe  they  recite  that  doubts  had  been  en- 

i  tertained  whether  the  offences  defcribed  in  the  act  of  the 

:  39  Geo.  3.  amounted   to  felony  by  the  law  of  England  ; 

which  doubts  could  never  have  attached  on  the  cafes  parti- 

cularly provided  for  and  exprefsly  made  felony  by  the  acts 

now  in  queflion  -,  and  they  then  proceed  to  enact  and  declare, 

that  thofe  offences  (hall  be  deemed  felony  ;  a  provifion  alto- 

gether nugatory  in  refpect  to  the  officers  and  fervants  of  the 

Bank  of  England  and  other  public  companies,  whofe  embez- 

zlements were  before  fpecially  inhibited  and  made  felony 

without  benefit  of  clergy. 

The  ftat.  24  Geo.  2.  c.  1  1.  C  3.  enacts  the  fame  provifion         §  2O. 
with  regard   to  the  officers  and  fervants  of  the  South-Sea 
company,  in  the  fame  terms  as  are  contained  in  the  ftat. 

.   iyGco.2.  c.X3.  f.  12.  ^.a.  ,.«.„. 

£3. 

By  the  ftat.  7  Geo.  3.  c.  50.  f.  I.  re-enacting  more  largely         §  21. 
,  the  proviGons  of  the  5  Geo.  3.  c.  25.  f.  17.  it  is  enaded,  Bjppfafmtit 


that  "  if  any  deputy,  clerk,  agent,  letter-carrier,  poft-boy,  5  c.  jTc*.  25 
"  or  rider,  or  any  other  officer  or  perfon  whatsoever  em-  £<  17'  7  Ceo- 

C.  JO.  1.  I> 

Pp  a  "  ployed 
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ch.  xvi.  $  21.  "  ployed  in  receiving,  damping,  forting,  charging,  carrying, 

p'JZgfo"        "  conveymg>  or  delivering,  letters,  or  packets,  or  in  any 

.  <{  other  bufmefs  relating  to  the  pofl-ofiice,  (hall  fecrete,  em- 

i't.  port,  f  2  4.  -,s.  «<  bezzle,  or  deftroy,  any  letter,  packet,  bag,  or  mail  of  letters 

rtjfjfwhwtj  "  which  they  (hall  be  entrufled  with,  or   which  fliall  have 

}-.  genial  of  Ut~    t<  come  to  their  pofleflion,  containing  any  bank  note,  bank 

"  pod  bill,  bill  of  exchange,  exchequer  bill,  South-Sea  or 

"  Eaft-India  bond  ;   dividend-warrant  of  the  Bank,  South- 

**  Sea,  Eail-India,  or  any  ether  company,  fociety,  or  corpo- 

"  ration;   navy,  or   victualling,  or  tranfport  bill,  ordnance 

<{  debenture,  feamtn's  ticket,  (late  lottery  ticket,  or  certifi- 

"  cate,  Bank  receipt  for  payment  on  any  loan,  note  of  af- 

"  fignment  of  ilock  in  the  funds,  letter  of  attorney  for  re- 

"  ceiving  annuities  or  dividends,  or  for  felling  flock  in  the 

"  funds,  or  belonging  to  any  company,  iociety,  or  corpora- 

"  tion  ;    American   provincial  bill  of  credit,  goldsmiths'  or 

"  bankers'  letter  of  credit,   or  note,  for  or  relating   to   the 

il  payment  of  money,  or  other  bond,  or  warrant,   draught, 

<{  bill,  or  promillbry  note  whatsoever  for  the  payment  of 

"  money,  or  (hall  (leal  and  take  any  of  the  fame  out  ot  any 

<c  letter  or  packtt  that  (hull   come  to  his  pofltiTion  ;  every 

"  fuch  offender   (hall   on  conviction,  be   deemed  guilty  of 

"  felony,  and  fuffer  death  without  benefit  of  clergy." 

Clay's  cafe,  York       Upon  a  conference  of  all  the  Judges  in  the  cafe  of  Charles  . 

wTvviL'j?*'  Clay>  in  Eafter  term  '784»  tne7  neld  it:  not  to  ^  neceflary  , 
MS.  tv.  CaC.      JH  order  to  ground  a  conviction  on  the  abovementimied  fla- 
Buit'er  j.  tute  that  the  perfon  employed  by  the  pod-office,  (liould  have 

taken  the  oath  mentioned  in  the  llat.  9  Ann.  c.  10.  f.  41  .  (a). 
Shaw's  cafe,  '  Shaw  being  imficted  on  thefe  ftatutes  was  charged  in  the 

kSiac  Rt  ^g1'  !^  ant^  3^  counts  as  a  clerk  employed  in  charging  and  forting 
QU.  Wbe'beroi<c  letters  in  the  po(l-oflice;  and  in  the  ad  and  4th,  as  a  perfon 
™h'argeranJ*orter-  employed  in  the  bnftnefs  relating  to  the  General  Pojl-office.  It 
efletteis  may  not  turned  out  that  he  was  only  zferter,  and  not  a  charger  of 

i>e  convlfled  as  a    .  ,          r  .    .  r     , 

fortercniy?  but    letters  j  and  was  therefore  acquitted  by  order  ot  the  court 

if  acquitted  on  the 

ff^ial  count  he  ^  j(  ;s  thereby  en  xfliid,  that  no  peifon  fliall  be  capable  of  exercifing  ary  employ. 

•'not  be  con-  mcnt  relating  to  the  pft-otfice,  &c.  unlefs  he  fliali  have  fiiil  taken  a  cert  jin  c  ath  : 
ralcsuntasaf  "  ^ut  no  Pena^cy  <IS  an"exed  to  the  omiffion  thereof.  The  piifoner  was  acquitted  on  I 
Jon  employed  in  the  the  firft  indittrnent  on  the.  fuppofcd.  validity  of  the  obje&i  ;i  that  he  had  hot  taken  ' 
Poft-cffice,  en  fuch  oath  j  but  as  other  indictments  were  pending  again'!  him  forthi  like  olU'ncciij 
evidence  that  he  ;t  was  thought  necefla^y  to  take  the  opinion  of  the  Judges  on  the  poin'. 
"was  no  otheriuije 

tmployid  than  at  01" 

»  Ji,rter. 
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on  the  id  and  3d  counts,  anl  found  guilty  on  the  other  two.  .. 

Whereupon  it  was  objected,  that  having  been  acquitted  on 
the  counts  charging  him  as  a  forter  and  charger,  and  as  he  ~~ 

did  not  appear  to  have  been  employed  by  the  poft-office  in 
any  other  bufinefs  than  that  of  forting,  which  is  one  of  the 
employments  particularly  fpeciSed  in  the  ft.  7  G.  3.  he  ought 
not  to  have  been  convicted  on  the  other  two  counts.  And 
of  this  opinion  Were  all  the  Judges  prefent,  upon  argument 
before  them  at  Serjeints'-lnn :  but  they  inclined  to  think 
:he  jury  migUt  have  convicted  the  prifoner  on  the  id 
and  jd  counts,  by  a  fpecial  finding  that  he  was  a  forter  only. 

Benjamin  Willoughby  was  indicted  on  the  flat.  7  G.  3.         $  22. 

C.  50.  for  that  he,  being  a  clerk  employed  in  the  poft-office  si-  ••-  tk 
at  Birmingham  in  (lamping  and  charging  letters,  &c.   del 

and  took  out  of  a  letter  which  was  put  into  the  office  there  "K 

Lrai  Aff. 
a  certain  iv arrant  for  the  payment  cf  money  of  the  following   MS.  Gould  J. 

tenor-  -ba*ge 

ten°r-  mavbriaiJasa 

Pod  Bill.  '  ite 

K-6i27.  Birmingham,  13'*  Feb"  1733. 

Sir  Wn  Lemon  B{  and  C°  Bankers  London. 
Pav  5  G   to  M'  Rich*.  Monre  or  bearer  on  Demd 

value  rec1  lvol>1  Coales. 

Five  G- 
cnt'  R.  Moore. 

The  fact  of  dealing  being  proved,  it  was  objected,  tint 
according  to  the  true  cor.ftruftion  of  the  ftatute  this  was  not 

irrwtfor  the  payment  of  mviey,  but  a  p:Jl  bill  (a)t  note,  or   (fl)  it  was  ob 
bill  of  exchange.    And  the  prifoner  b-ing  found  guilty,  judg-  ^  l^ 

ment  was  refpited  to  take  the  opinion  of  the  Judges.     At  a  are,  «  Bark  poft 
conference  of  the  Judges  in  Eader  term  1783,  Afhhurd  J.,  ^s'  Gould  T 
Perryn  B.,  and  Buller  J.  doubted  at  firft  whether  this  were  a  ^S.  Duller  J. 
warrant  witiiin  the  meaning  of  the  act.     For  the  act  having 
enumerated  fpecific  things,  and  bills  of  exchange  being  ex- 
prefsly  mentioned,  the  words  "  other  warrant"  mud  mean 
fomethingbefides  a  bill  of  exchange,  viz.  warrants  from  fome 
of  the  public  boards  for  payment  of  money,  which  are  fpeci- 
fic things  differing  from  bills  of  exon-ui^e  ;  and  therefore  as 
'••as  a  bill  of  exch.v  -^fcription  in  the  indictment 

wjs   improper.      But    fin -My  they  admitted,  that   the  cafe 
P  p  3  could 
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/om  in  the  where,  in  forgery,  the  indictment  was  laid  in  the  fame  man- 
JL_L_____    ner,and  holdengood.  And  the  othernine  Judges  were  all  clear 
Vide  tit.  Forgery,  (and  the  three  finally  appeared  to  be  fatisfied)  that  the  in- 
dictment was  well  laid  ;  for  though  it  was  a  bill  of  exchange, 
it  was  alfo  a  warrant  for  payment  of  money  ;  it  was  a  voucher 
to  the  bankers  or  drawees,  if  genuine,  for  the  payment:  and 
it  might  alfo  have  been  laid  to  be  a  draught.    Gould  J.  com- 
pared this  to  Mitchell's  cafe,  Foft.  1  19.  where  a  warrant  or 
order  for  payment  of  money  or  delivery  of  goods  was  holden  to 
mean  where  a  man  has  money  or  goods  in  the  hands  of  an- 
other, not  where  he  directs  them  to  be  fupplied  on  credit  : 
and  confidering  this,  whether  as  a  bill  of  exchange  or  war- 
rant, it  purported  that  Coales  had  money  in  the  drawer's 
MS.  Crown  Caf.  hands.     Eyre  B.  faid  it  would  be  the  fame  if  a  dividend- 
Ref.  warrant  of  the  Bank  were  made  in  the  form  of  a  bill  of  ex- 

change.    And  they  were  of  opinion  that  the  indictment 
might  be  laid  either  way. 

Skutt'scafe,  Timothy  Skutt,  who  was  a  forter  of  letters  in  the  poft- 

\viMes'  1  74&C°r   °fl"ice>  ftole  two  letters,  each  containing  55.  3d.  in  gold  coin; 

Glynn  Recorder,  and  being  indicted  on  thefe  ftatutes,  and  the  fact  proved;  it 

Stea^r'L^rs    was  objected,  that  as  the  letters  contained  money,  and  not 

tontaMng  money   any  fecurity  relating  to  the  payment  of  money  mentioned  in 

fiat™.  "          the  acts,  the  cafe  did  not  fall  within  them:  and  the  court 

being  of  the  fame  opinion,  he  was  acquitted  on  that  indict- 

ment  ;  but  was  again  indicted  and  convicted  of  grand  larceny 

for  dealing  the  money,  and  was  tranfported. 

if*ac  Moore's  *n  Moore's  cafe  it  was  holden  upon  a  conference  by  all 
catv,  o.  B.  iep.  tlie  Judges  (except  Buller  J.  who  was  abfent,  and  doubted) 
Ho^harn'ti.'  l^at  a  letter-carrier  fecreting  half  a  bank  note  in  one  letter 
MS.  Luiier  J.  on  one  day,  and  the  other  half  in  another  on  another  day,  is 
6S5.)'  *  'a  fecreting  within  the  flat.  7  Geo.  3.  c.  50.  The  doubt  was, 
Ir.diXment  f-.r  whether  fecreilne  in  the  flatute  did  not  mean  the  original 

Jecrcting  two  let-  °,  , 

'tin  containing  fecreting,  as  taking  does.  But  they  diltinguimed  between 
tk.rtm  a  Bank  ^i™  anci  fecreting  ;  for  after  the  prifoner  had  got  pofleifion 

note,  end  f  '  oof-  >  '  *  ° 

that  it  -wasjent  of  the  fecond  letter,  he  fecreted  both.  In  that  cafe,  one 
fer^day",  tS  count  of  the  indictment  charged  the  prifoner  with  fecreting 
wit  him  At  off.  tivo  certain  letters  before  fent  by  the  poft,  then  containing 
a  taking?  '"*"  therein  a  certain  bank  note  5  to  which  alone  the  evidence 
applied. 

The' 
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The  note  or  other  fecurity  ftolen  in  the  letter  may  be  de-  Ch.  xvi.  §  «. 
icribed  generally  in  the  indiclment,  as  appears  by  the  cafe  plp.'^,'" 
of  Milncs  aftermentioned.  • 


Port.  f.  37. 

In  Sloper's  cafe,  who  was  indi&ed  on  the  fame  (latutes  of        §  23. 
G.  3.  the  jury  found  fpecially  that  the  prifoner  was  a  perfon  j0Vph  slow"*" 
employed  by  the  poft-office  in  damping  and  facing  letters  :  cjfc,  o.  B.  Jm. 
and  that  on  the  26th  October  1771  he  fecreted  a  letter  which  Bi/ck'ftone"  r. 
came  into  his   hands  by  virtue  of  his  office,  containing  a  i  Leach,  94.. 
lol.  bank  note;  but  that  he  did  not  open  the  fame,  nor  know  "c^'a^ga  ^tf"* 
that  the  bank  note  was  contained  therein;  but  that  he  fecteted  '"•'•>  •'•"•'  -" 

...  ...  ,        i  •  ,-     ,  n  i  e    ti:!  nrt*r-'i,  i-xt' 

it  with  intent  to  defraud  the  king  or  the  pottage  thereof,  ,r\t 

which  had  been  paid.     The  prifoner  remained,  it  is  faid,  ia  "f****"*  :Lt 

psfijge  taid. 

Newgate  feveral  years  for  judgment,  but  it  does  not  appear 
what  judgment  was  given. 

This  cafe  feems  to  fall  within  one  of  the  offences  provided  ™e  H^aVi 
for  by  the  igth  claufe  of  the  (tat.  5  Geo.  3.  c.  25.  after 
mentioned  :  but  fome  difficulty  might  have  arifen  in  bringing 
it  within  the  correfponding  claufe  of  the  7660.3.  c.  50. 
f.  3.  becaufe  it  appeared  that  the  letter  had  not  been  dcftroy- 
ed,  but  was  found  in  the  prifoner's  cuftody. 

It  is  further  enacted  by  the  flat.  5  Geo.  3.  c.  25.  f.  19.         f  24. 
that  "  if  any  deputy,  clerk,   agent,  letter-carrier,  or  other  5  Geo-  3-  c-  -5- 
*'  fervant  appointed,  authorized,   r.nd  entrufted  to   take  in  Emiexsllag  the 
"  letters  or  packets,  and  receive  the  poitage  thereof,  (hall 
**  embezzle  or  apply  to  their  own  ufe  any  money  or  monies 
"  by  him  or  them  received  with  fuch  letters  or  packets  for  r^°^ 

ic  podage  thereof  ;  or  (hall  burn  or  otherwife  deftroy 
"  any  letter  or  letters,  packet  or  packets  by  him,  &c.  fo  taken 
"  in  or  received  ;  or  who  by  virtue  of  their  refpeclive  offices  Cife>  ?3 

'•'  (hall  advance  the  rates  upon  letters  or  packets  fent  by  the 

'  poft,  and  (hall  not  duly  account  for  the  money  by  him,  &c. 

:*  received  for  fuch  advanced  poftage  ;  every  fueh  offender, 
"  being    thereof   convicted,    (hall   be    deemed    guilty    of 

"  felony." 

The  wording  however  of  the  correfponding  claufe  (f.  3.) 

in  the  ftat.  7  Geo.  3.  c.  50.  varies  very  materially  from  the 

foregoing,  though  it  does  not  profefs  in  terms  to  repeal  it. 

}t  is  however  iwitled  "  An  ail  to  amend,  certain  laws  re- 

P  p  4  *<  lating 
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Ch.  xvi.  C;.4.  '*  lating  to  the  revenue  of  t!ic  pod-office,"  &c.  and  enacts, 
p-*/*^*1  '"  tlu  tnijt  "  if  any  deputy,  clerk,  agent,  letter-carrier,  officer,  or 
-_  .  "  other  perfon  whatfoever,  employed  in  any  bufinefs  relating 

tc  to  the  pott-office,  (ball  take  and  receive  into  his,  her,  or 
*'  their  hands  or  poffrffion  any  letter  or  letters,  packet  or 
"  packets,  to  be  forwarded  by  the  pod,  and«  receive  any  fum 
"  or  Turns  of  money  therewith  for  the  poftage  thereof,  fhall 
"  after  the  firft  November  1767  burn  or  otherwife  deftroy 
"  any  letter  or  letters,  packet  or  packets,  by  him,  her,  or  them 
'*  fo  taken  in,  or  received  ;  or  if  any  fuch  deputy,  clerk, 
"  agent,  letter-carrier,  officer,  or  other  perfon  whatfoever, 
"  fo  employed,  {lull  advance  the  rate  or  rates  of  poftage 
"  upon  any  letter  or  letters,  packet  or  packets,  fent  by  the 
"  poft,  and  fhall  fecrete  and  not  duly  account  for  the  money 
"  by  him,  her,  or  them  received  for  fuch  advanced  poftage; 
"  every  fuch  offender  or  offenders,  being  thereof  convided, 
«'  as  aforefaid,  fhall  be  deemed  guilty  of  felony.'' 

With  refpecl:  to  other  felonies  touching  the  pofl-office 

which  relate  more  to  the  things  ftolen  than  to  the  perfons  by 

•whom  fuch  offences  are  committed,  they  will  be  more  pro- 

Foft.  f.  38.         perly  treated  of  under  the  next  head  of  inquiry,  of  what  thing? 

larceny  may  be  committed. 

§  25.  By  the  flat.  17  Geo.  3.  c.  56.  f.  i.  perfons  employed  in 

By  ma>:ujsc-  the  felt  or  hat,  woollen,  linen,  fuftian,  cotton,  iron,  leather, 
irGep-3.  c.  56.  ^ur>  nemP»  flax»  rnohair,  or  filk  manufaclures,  or  in  manufac- 
tures of  the  faid  materials  mixed  one  with  another,  who  (hall 
purloin,  embezzle,  fecrete,fell,  pawn,  exchange,  or  otherwife 
unlawfully  diipofe  of  any  of  the  materials  with  which  they 
are  entrufted,  whether  wrought  up  or  not,  are  punifhable  in 
a  fummary  manner  before  two  juftices  j  who  are  directed,  for 
fhe  firft  offence  to  commit  the  offender  to  the  houfe  of  cor- 
rection or  other  public  prifon,  there  to  be  kept  to  hard  labour 
not  lefs  than  14  days  nor  more  than  three  months,  and  for 
any  fubfequent  offence  not  lefs  than  three  nor  more  than  fix 
months;  and  in  either  cafe  may  alfo  in  difcretion  order  the 
party  to  be  once  publicly  whipped.  And  by  f.  3.  if  any 
perfon  fliall  buy,  receive,  accept,  or  take  by  way  of  gift, 
pawn,  pledge,  fale,  or  exchange,  or  in  any  other  manner 
whatever  from  any  "fuch  perfon  before  defcribedj  fuch  ma- 
terials* 
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tti\-  ;~.sy  fhall  on  like  fummary  conviction  for  the  Cfa.  xvi.  §15. 

f     n         /T-  f        -    •  i     r        i  /?)•  • 

firit  offence  forfeit  not  lets  than  201.  nor  more  than  40!.  to  /,. 

be  applied  as  therein  directed,  or  on  failure  of  payment  (hall  ••» 

be  committed  in  like  manner  for  not  more  than  fix  nor  lefs 

than  three  months,  or  committed  for  three  entiredays  andonce 

publicly  whipped  •,  for  a  fecond  offence  to  be  committed  to 

the  quarter  felCons,  and  on  conviction  fhall  forfeit  not  more 

than  led.  nor  Icfs  than  50!.,  or  on  failure  of  piyment  fhall 

be  committed  to  houfe  of  correction,  &c.  there  to  be  kept 

to  hard  labour  not  more  than  fix  nor  lefs  than  three  montli?, 

or  for  three  entire  days  and  to  be  once  publickly  whipped. 

By  f.  5.  felling,  pawning,  pledging,  exchanging,  orotherwife 

unlawfully  difpofing  of  any  of  the  faid  materials,  knowing 

them  to  have  been  embezzled,  &c.   fu'jjecb  the  offender  to 

the  fame  puuifhment  as  the  principal. 

I  have  referred  to  the  above  ftatute  as  the  moft  general  in 
its  operation  for  withdraw  ing  petty  offenders  of  this  defcrip- 
tion  from  the  cognizance  of  the  ordinary  tribunals,  and  fub- 
jecling  them  to  a  fummary  juriidiction  :  but  there  are  vari- 
ous other  fUtutes  of  the  f:.me  kind  which  are  to  be  met  with 
in  Mr.  Burn's  Juitice  cf  the  Peace,  touching  larcenies  by 
.  uiar  descriptions  of  the  fame  perfcns, 

It  was  doubted  in  Mary  Raven's  cafe  whether  a  lodger         *  2^ 
fraudulently  purloining  any  of  the  furniture  in  his  lodging      By  i«igen. 

•  i          r  i  t       »_  11  r  2.  MS.  Sum  i-,6. 

were  guilty  of  larceny,  he  having,  as  was  thought,  a  kind  of  ,  Ha»k.  d>.  33. 
fpecial  propertv  iu  the  goods.     And  in  Rex  v.  Meeres  and  f'10' 

r       r        '  °  Mary  Rartn  s 

others,  T.  i  Vv  .  &  M.  a  majority  of  the  Judges  determined  cafe,  o.  B. 
in  the  negative.     And  yet  if  it  clearly  appear  that  he  took  Kef^^i.  2. 
the  lodgings  with  intent  to  gain  a  better  opportunity  of  rifling  M«re's  cafe, 
them,  and  to  elude  the  law,  there  feeras  no  reafon  why  it  lSnow'  5:- 
(hould  not  be  felony  at  common  law.     And  in  the  laft-men- 
tioned  cafe,  Rokefby  and  Ventris  Js.  concurred  with  the  ma- 
jority, becaufe  no  fuch  intent  appeared  ;  and  ail  thought  the 
principal  point  deferving  of  very  good  confidcration.     But 
the  flat.  3  &  4  W.  cc  M.  c.  9.  appears  to  have  gone  flill  j&4W. 
further,  by  enacting  and  declaring,  "  that  if  any  perfon  or  Cl  9<  L  5' 
"  perfons  fhall  take  away,  with  intent  to  fteal,  embezzle,  or 
"  purloin,  any  chattel,  bedding,  or  furniture,  which  by  con- 
f  «  tracl  or  agreement  he  or  they  are  to  ufe,  or  fhall  be  let  to 

<'  him 


586  Larceny  and  Robbery. 

(By  whom.) 

Ch.  xvi.  §*6.  "  him  or  them  to  ufe  in  or  with  fuch  lodging;  fuch  taking 
"  embezzling,  or  purloining  (hall  be  to  all  intents  and  por- 
t(  pofes  taken,  reputed,  and  adjudged  to  be  larceny  and  fc- 
"  lonyj  and  the  offender  (hall  fuffer  as  in  cafe  of  felony." 

But  notwithftanding  this  is  a  declaratory  as  well  as  enact- 
ing law  in  the  terms  of  it,  yet  the  declaratory  part  of  it  muft 
be  conltrued  with  reference  to  the  preamble,  and  by  which 
alone  it  feems  to  be  warranted  (a)  ;  and  that  recites  that  it  was 
a  frequent  practice  "  to  hire  lodgings  -with  an  intent  to  have 
",  an  opportunity  to  take  aivayt  embezzle^  or  purloin  the  goods  and 
"furniture  being  in  fuch  lodgings" 

Palmer's  cafe,  As  to  what  (hall  be  confidered  as  a  lodging  within  the 

?Uff-XMSlTt?  aft;  Cnarles  Palmer  was  indifted  for  dealing  fome  diver 

&  MS.  Buiicr  j.  fpoons  of  J.  G.  "  in  a  lodging-  htufe  of  the  faid  J.  G.  let  by 

^81°)'  2Leacll>  him  to  the  prifoner,  and  to  be  ufed  by  the  prifoner  with  the 

Where  the  ivlote  faid  lodging-houfe  ."     Another  count  defcribed  the  place  as 

Drifted  'wafhtto  t°dg'flgs>  inftead  of  a  lodging-houfe^  to  which  the  evidence  did 

the  prifacr,  he  not  apply  ;  the  fact  appearing  to  be,  that  the   prifoner  had 

'        on  '"'he  ^e^  the  whole  houfe  ready  furnifhed  by  the  week:  and  it 


Jiat.  3&4  w.&  was  particularly  agreed  that  he  fhould  make  good  every  thing 
fliaiinz  thtgetdt  which  was  miffing  or  injured  (b).  The  fpoons  (lolen  by  him 
in  the  lodging-  were  iet  ^fa  fa  ]loufe.  After  conviclion,  fentence  was 

touff  :  ftarttcv- 

loriyivbtre  by  refpitcd  upon  a  doubt  whether  the  cafe  were  within  the  fta- 
*3iE££d  tute'  whlch  ufes,the  word  lodging  and  not  lodging-houfe  ,-  and 
every  tbingw  kick  the  cafe,  by  deCre  of  the  prifoner,  was  argued  before  all  the 

wus  m'lTwp  or  HI-    T     .  »  n  i        n   T  \     •        i       T-       t  i          i 

jured,  Judgf.s  (except  Aflihurft  J.)   in  the  Exchequer-  chamber  on 

the  i6thof  June  1795.  On  the  25th  of  the  fame  month  all 
the  Judges  (in  the  abfence  of  Grofe  J.)  agreed  that  this  was 
not  a  cafe  within  the  act  of  parliament.  Eyre  C.  J.  faid,  it 
was  meant  to  apply  to  cafes  where  the  owner  ha'd  a  poilef- 
fion,  and  the  lodger  the  ufe,  and  was  made  to  obviate  a 
doubt  as  to  the  owner's  poffeflion  :  and  Duller  J.  referred  to 
the  (tat.  30  Geo.  2.  c.  3.  as  explanatory  of  the  word  Lodger, 
which  gives  a  penalty  againfl  houfeholders  for  not  giving  an 
account  of  their  lodgers  to  the  aflcflbrs  of  the  land-tax.  It  was 
alfo  thought  by  fome  that  the  agreement  to  make  good  what 
fhould  be  miffing  took  this  cafe  out  of  die  (latute. 

(a]  Except  perhaps  where  the  owner  continuing  in  the  houfe  may  be  faid  Co  re- 
tain the  fofffj/it/a  of  the  furniture,  and  (he  lodger  to  have  only  the  ufe. 
(bj  There  VMS  alfo  anothei  u-um  for  a  common  larceny. 

An 
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An  indictment  on  this  ftatute  charged  the  prifoner  with  Cfa.  XVI.  §16. 

dealing  of  T.  N.  certain  articles  of  furniture  fpecified,  "  the  __  y  ''  lcrs' 

fame  goods  and  chattels  being  in  a  certain  lodging-room  in  Bumeii»s  cafe, 

the  dwelling-houfe  of  the  faid  T.  N.  there  fituate,  let  by  con-  O.B.  June  1793, 

tract  by  the  faid  T.  N.  to  the  faid  defendant,  and  to  be  ufed  (S.c.  z  Leach, 

by  the  faid  defendant  with  the  lodging  aforefaid,"  &c.    After  668-) 

J  -  ,        form  cf  india- 

conviction,  it  was  objected  in  arreft  of  judgment,  that  the  meat  i»  defcriiir.g 
indictment  was  defeftive  in  not  having  ftated  that  the  goods  '**  e*f*  to  wi> 

0  °  the  ucging  at  tm 

were  let  at  the  time  they  were  ftolen.     But  in  Michaelmas  time. 

term  1793  all  the  Judges  held  the  indictment  fufficient.   Mr. 

Juftice  Afhhurft,  in  delivering  the  opinion  of  the  Judges  ac 

the  O.  B.  in  the  December  following  faid,  that  if  the  words  Seff.Pap.p.  168. 

"  in  the  dwelling-houfe  of  the  faid  T.  N."  were  put  in  a 

parenthefis,  it  would  make  the  fenfe  clear,  and  the  averment 

would  be  fufficient;   for  then  it  would  run  thus,  "  the  fame 

goods  and  chattels  being  in  a  certain  lodging-room  (in  the 

dwelling,  &c.)  let  by  contract,  &c.  and  to  be  ufed  by  the 

{aid  defendant  with  the  lodging  aforefaid."    And  he  obferved 

that  indictments  on  this  ftatute  had  always  been  drawn  in 

the  prefent  form. 

The  indictment  on  the  ftatute  muft  alfo  fet  forth  as  well  Ann  Pope's  cafe, 
the  name  of  the  perfon  by  whom,  as  of  the  perfon  to  whom  o-BJuly  '784. 

*  cor.  Adaii»Serjt. 

the  lodgings  were  let.  Rec.  i  Leach, 

3-7-    Setf.  Fi> 
No.  747. 

4.  Of  what  Things  Larceny  may  be  committed.          $27. 


It  muft  be  of  goods  perfonal,  and  not  of  chattels  real,  or  ^HaJi^ih 
fuch  as  are  annexed  to  the  freehold,  unlefs  in  certain  cafes  f-  *'• 

•  ,      i   r        i         n  T1  ^  •      '  i  iMS.Sum.  247, 

provided  for  by  nature,     ror  at  common  law  it  is  merely  a  ,  Hale,  ^.-ic 


trefpafs,  and  not  a  felony  to  take  fuch  things  :  the  reafon  of 
which  feems  to  be,  that  things  annexed  to  the  freehold,  be-  staundf.  25.  b. 
ing  ufually  more  difficult  to-  remove,  are  lefs  liable  to  be  ftolen, 
and  therefore  need  not  be  fecured  by  fuch  fevere  laws  as 
mere  perfonal  goods  require.  Wherefore  no  larceny  can  be 
committed  of  trees,  grafs,  hedges,  ftones,  or  lead  of  a  houfe, 
or  the  like.  But  when  once  they  are  fevered  from  the  free- 
hold, either  by  the  owner,  or  even  by  the  thief  himfelf,  if 
th?  re  be  an  interval  between  his  fevering  and  taking  them 
away,  fo  that  it  cannot  be  confidered  as  one  continued  act, 
it  would  then  be  felony  to  take  them  away.  Thus  of  wood 

cut. 
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Ch.  XVI.  $97.  cut>  rrrafs  |n  cocks,  ftones  dug  out  of  a  quarry,  larceny  may 

Qf  gwli  perjonalt  . 

rat  <f  realty.        be  committed.     But  feveral  exceptions  to  the  general  rule 
"•"  '  •  have  been  made  by  ftatute. 

§  28.  By  flat.  6  Geo.  3.  c.  36.  f.  i.  ««  Every  perfon  wllo  fhali, 

^ut'&T*  "  in  the  "&*-*""*>  Pluck  UP>  dig  UP>  break>  fP°i]>  or  deftroy, 
bGeo.  3.  c.  36-  "  or  .carry  away  any  root,  fhrub,  or  plant,  or  roots,  fhrubs, 
"  or  plants,  of  the  value  of  5  s.,  and  which  fhall  be  growing, 
*c  (landing;  or  being  in  the  garden-ground,  nurfery-ground, 
tl  or  other  inclofed  ground  of  any  perfon  or  perfons  whom- 
'•'  foever,  (hall  be  deemed  guilty  of  felony,  and  fubjecl  to 
*f  the  pains  and  penalties  thereof:  and  the  court  before 
"  whom  the  trial  is  had  (hall  have  authority  to  tranfport  the 
*'  offender  for  7  years  in  like  manner  as  other  felons,  &c. 
"  And  perfons  wilfully  aiding,  abetting,  or  afiifling  therein, 
"  or  who  (hall  buy  or  receive  fuch  root,  fhrub,  or  plant, 
"  roots,  fhrubs,  or  plants,  of  the  value  aforefaid,  knowing 
"  the  fame  to  be  flolen,  mall  be  fubje£l  to  the  fame  punilh- 
'•*  ment  as  if  they  had  ftolen  the  fame." 

6  G.  3.  c.  48.         Then  by  another  fht.  of  the  fame  fefiion,   (c.  48.  f.  3.) 

f'3'  "  Every  perfon  who  fhall  pluck  up,  or  cut,  fpoil,  or  deilroy, 

,^*t  or  take  or  carry  away,   any  root,  fhrub,  or  plant,  roots, 

"  (hrubs,  or  plants,  put  of  the  fields,  nurferies,  gardens,  or 

«c  garden  grounds,  or  other  cultivated  lands,  of  any  perfon, 

"  or  perfons,  without  the  coi..^:it  of  the  owner. or  owners; 

<{  and  fhall  be  convidled  thereof  before  one  juftice  of  the 

"  peace,  &c.  fhall  forfeit  for  the  firft  offence  not  exceeding 

41  405.;  for  the  fecond  offence  not  exceeding  5). ;  and  if 

*'  any  perfon  fo  before  convi£led  fhall  a  third  time  commit 

»  "  the  like  offence,  and  fhall  be  thereof  convidled,  fuch  per- 

"  fon  fo  convidled  fhall  for  fuch  third  offence  be  deemed 

"  guilty  of  felony ;  and  the  court  before  whom  fuch  perfon 

"  fhall  be  tried  fhall  have  authority  to  tranfport  fuch  perfon 

*.'  for  feven  years  to  any  of  his  majefly's  plantations  in  Ame- 

"  rica,  in  like  manner  as  other  felons  are  directed,  &c.  by 

<*  the  laws  of  this  realm." 

K.  v.  Hitchcock      In  the  cafe  of  Hitchcock  and  Howe,  eleven  Judges  prefent, 

and  Howe,  Hil.    jn  Hilary  term  1788,   all  held  tlvat  the  firfl  of  thefe  acts  is 

Jerj.'&z  MS.    not  repealed  by  the  fecond  ;  but  they  fiiall  be  confidered  as 

"?onio"?'          one  acl,  being  paflcd  in  the  fame  fcffion.    They  fiid  it  was 

(S.  C.  z  Leach. 
541.) 
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irtere  accident  in  what  order  -the  chapters  in  the  ftatutebook  Ch.  xvj.  §zg. 
were  arranged  •,  it  depended  on  the  will  of  the  clerks  of  the  jiTUbi,&c.  ' 
parliament  ;  and  if  the  chapters  were  tranfpofed  in  this  cafe,  - 

there  could   be  no  doubt  that  the  refult  of  the  two   acls  mder  tben  tv" 

aSii  c^r.jtrufd  !a- 

conftrued  together  would  be,  that  if  the  property  taken  or  de-  gnker,  if  the  f- 
ftroved  were  of  the  value  of  c  s.,  and  the  fa£l  were  done  in  the  7£"Lf  *-/,' 

'  J  in  tf.e  r.igt: 

ni^ht-time,  it  was  felony  under  the  former  ftatute  ;  but  that  in  value:/  5  >.  it  u 

all  other  cafes  the  offence  mud  be  profecuted  under  the  laft 

act.     But  that  the  court  were  not  obliged  to  tranfport  the 

offender  under  the  firft  aft,  but  might  pafs  any  other  fentencc 

that  could  be  pafled  for  a  (ingle  ftluny.     But   by  Buller  J. 

If.  the  two   ftatutes  had  been   made   in   different  feffions, 

undoubtedly  the  laft  would  have  been  a  virtual  repeal  of  the 

former. 

With  refpecl  however  to  the  "  dealing  and  taking  away,  or  s£at.  13  Geo  5. 
"  maliciouily  pulling  up  or  deftroying  any  turnips,  potatoes,  c-  32- 

r    •  r  •  S"* 

™  cabbages,  parfnips,  peaie,  or  carrots  growing  or  being  in 
any  carden,  1  mds,  or  grounds,   open  or  inclofed,"  th-j 

•  Jumaizrj  j'-r.j- 

offenders  are  by  the  flat.  13  Geo.  3.  c.  32.  fubjec~led  on   a  » 
fummary  conviction  before  a  juftice  of  peace  to  a  fmall  fine, 
or  in  default  thereof  to  imprifonment  in  the  houfe  of  cor- 
rection.    And  the  flat,  of  the  23  Geo.  2.  a's  to  the  ftealing 
of  turnip*  is  repealed. 

The  like  conftruflion  applies  to  another  fubje&  of  larceny         <"  20. 
contained  in  the  foregoing  ilatutes.     By  the  ftat.  6  Geo.  3.  Tinker trtei,i?e. 
c.  36.  "  Every  perfon  who  fhall  in  the  night-time  lop,  top, 
««  cut  down,  break,   throw  down,  birk,  burn,  or  otherwife 
«'  fpoil  or  deftroy,  or  carry  away,  any  oak,  beach,  afh,  elm, 
"  fir,  chefnut,  or  afp  timber- tree,   or  other  tree  (landing  for 
*'  timber,  or  likely  to  become  timber,  without  the  confent 
of  the  owner  cr  owners  thereof  firft  had  and  obtained, 
«'  (hall  be  deemed  guilty  of  felony  and  fubjecl  to  the  pains 
and  penalties  thereof.     And  the  court  before  whom  fuch 
€<  offenders  are  tried  fhall  have  authority  to  tranfport  them 
"  for  feven  years  in  like  manner  as  other  felons,  &c.     And 
"  every  perfon  who  fhall  be  wilfully  aiding,  abetting,  or  af- 
"  filling  in  fuch  cutting  do-wn,  breaking,  throwing  down,  Cjri>  "  " 
"  barking,  burning,  or  othervvife  fpoiling  or  deftroying,  or 
I  "  carrying 
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.  §29.  "  carrying  away  any  fuch  oak,  beach,  &c.  (hall  bfr  fubjecl; 
eit&e.  ft  to  fa  fime  punishment  as  if  they  had  ftolen  the  fame." 


6  Geo.  3.  c.  48.  Then  by  the  flat.  6  Geo.  3.  c.  48.  "  Every  per  fon  who 
n  (hall  wilfully  cut  or  break  down,  bark,  burn,  pluck  up,  lop, 
"  top,  crop,  or  otherwife  deface,  "damage,  fpoil,  or  deftroy, 
"  or  carry  away  any  timber-tree  or  trees,  or  trees  likely  to 
"  become  timber,  or  any  part  thereof,  or  the  lops  or  tops 
"  thereof,  without  the  confent  of  the  owner  or  owners  firft 
"  had,  or  in  any  of  the  king's  forefts  or  chaces,  without  the 
"  confent  of  the  furveyor,  his  deputy,  or  perfon  entrufted 
"  with  the  care  thereof,  fhall  on  conviction  before  one  juf- 
"  tice  of  peace  for  the  firft  offence  forfeit  a  fum  not  exceed- 
"  ing  20  1.  &c.  -,  for  a  fecond  offence  not  exceeding  30!.  &c« 
"  And  if  any  perfon,  fo  convicted,  (hall  be  guilty  of  the  like 
**  offence  a  third  time,  and  fhall  be  thereof  convicted  in  like 
"  manner  (a),  fuch  perfon  fhall  be  deemed  guilty  of  felony, 
*<  and  the  court  before  whom  he  fhall  be  tried  (hall  have 
"  authority  to  tranfport  him  for  7  years  in  Hke  manner  as 
"  other  felons,"  &c. 

Sect.  2.  enacts,  that  ft  all  oak,  beach,  chefnur,  walnut* 
"  afh,  elm,  cedar,  fir,  afp,  lime,  fycamore,  and  birch  trees, 
e<  fhall  be  deemed  timber-trees  within  this  act."  To  which 
the  flat.  13  Geo.  3.  c.  33.  adds  poplar,  alder,  larch,  maple, 
and  hornbeam  ;  in  the  fame  manner  as  if  inferted  in  the  laft- 
nientioned  act. 

$30,  By  flat.  4  Geo.  2.  c.  32.  it  is  enacted,  that  "  every  per- 

Zead,  iron,  @c.    tt  fon  who  fhall  fteal,  rip,  cut,  or  break,  with  intent  to  fteal, 

ai;t:cd  to  bitiid-  •       •     •  •  •  ITJ  •  M 

£Lh  (f  any  lead,  iron  bar,  iron  gate,  iron  paluadoe,  or  iron  rail 

«Geo.  2.  c.  32.   ft  \vhatfoever,  being  fixed  (^J  to  any  dwelling-houfe,  out- 

fa)  Mr.  Burn,  ^th  vol.  tit.  Wood,  f.  7.  properly  obferves,  that  the  words  "  la 
"  like  manner''''  here  are  inferted  by  miftake;  for  it  could  not  be  intended  that  a 
jaftice  of  peace  Ciould  have  a  power  of  tranfporting  a  man.  But  he  obferves  that 
the  word  court  which  afterwaids  follows,  and  which,  as  it  feems  by  other  parts  of 
the  aft,  means  the  affixes  or  feflions,  implies  a  legal  tiial  by  jury.  Perhaps  thof« 
words  were  intended  only  to  mean  by  the  Hke  evidence. 

(l>)  In  Hedge's  cafe,  O.  B.  May  1779,  (reported  in  I  Leach,  140.)  thequeftioa 
turned  on  Whether  the  window  fa/hes  ftolen  werefxed  to  the  freehold  ?  and  under 
the  circumftances  there  dated  it  was  ruled  in  the  negative.  In  tiuth  it  was  only  a 
titrfcrary  fattening,  fide  Sett.  Pap.  276. 

13  "  houfe> 
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"  houfe,  coach-houfe,  flablc,  or  other  building  ufed  or  occu-  Ch.  xvi.  §  3o. 
"  pied  with  fuch  dwellinc-houfe  or  thereunto  belonging,  or  Ltad,inr. 

affixed  to  t,ki.d- 

"  to  any  other  building  whatsoever ;  or  fixed  m  any  garden,  ir.gt. 
<c  orchard,  court-yard,  fence,  or  out-let,  belonging  to  any  • 

"  dvelling-houfe  or  other  building^  (hall  be  deemed  guilty  of 
"  felony;  and  every  fuch  felon  and  felons  (hall  be  fubjeft  to 
"  the  like  pains  and  penalties  as  in  cafes  of  felony  :  and  the 
"  court  by  and  before  whom  fuch  perfon  or  perfons  (hall  be 
tried  fhall  have  power  to  tranfport  fuch  felons  for  feven 
"  years,  in  like  manner  as  other  felons,  &c.     All  and  every 
perfon  who  fhall  be  aiding,  abetting,  or  affifting  in  dealing 
or  in  fuch  ripping,  &c.  or  who  fhall  buy  or  receive  any  ^^  2g  Geo  2> 
fuch  lead,  iron  bar,  &c.  knowing  the  fame  to  be  ftolen,  c-.3°-  «  to  rc- 
"  fhall  be  liable  to  the  fame  punifhment  as  if  he,  fhe,  or  they  f"*^".'  ** 
"  had  ftolen  the  fame ;  any  law  to   the  contrary  notwith- 
«  ftanding." 

By  the  flat.  21  Geo.  3.  c.  68.  intitled-"  an  act  to  explain  2t  GW.  3.  c.  68. 
"  and  amend"  the  former  act ;  after  reciting  the  fame,  and  txtn^g titjamt 
that  "  the  ftealing  of  copper,  brafs,  and  bell-metal  affixed  to  ftr,  trVi,  and 
"  dwelling-houfes  and  the  appurtenances  thereto  is  not  there- 
'*  by  exprefsly  prohibited  and  made  punifhable,"  enacts  "  that 
"  all  and  every  perfon  and  perfons  who  fhall  fteal,  rip,  cut, 
"  break,  or  remove  with  intent  to  fteal  any  copper,  braf?, 
f<  bell-metal,  utenfil,  or  fixture,  being  fixed  to  anydwelling- 
;"  houfe,  out-houfe,  coach-houfe,  ftable,  or  other  building 
*c  ufed  or  occupied  with  fuch  dwelling-houfe  or  thereunto 
1  belonging,  or  to  any  other  building  whatfoever,  or  fixed  in 
any  garden,  orchard,  court  yard,  fence,  or  outlet  belonging 
to  any  dwelling-houfe  or  other  building,  or  any  iron  rails 
or  fencing  fct  up  or  fixed  in  any  fquare,  court,  or  other 
place  (fuch  perfon  having  no  title  or  claim  of  title  there- 
to), fhall  be  deemed  and  conftrued  to  be  guilty  of  felony; 
and  the  court  by  and  before  %vhom  fuch  perfon  or  perfons 
'*  lhall  be  tried  and  convicted,  (hall,  and  hereby  have  power 
and  authority  to  tranfport  fuch  felons  for  the  term  of  feven 
years,  in  like  manner  as  other  felons  are  directed  to  be 
tranfported  by  the  laws  and  ftatutes  of  this  realm  ;  or  to 
order  and  direct  that  fuch  offender  be  kept  and  detained 
in  pnfon,  and  therein  kept  to  hard  labour  for  any  time  not 
eiceeding  three  years,  nor  lefs  than  one  year  j  and  within 

"  that 


« 
« 
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Ch.  xvi.  §30.  "  that  time,  if  fuch  court  (hall  think  fit,  fuch  offender  (hall 
'ldingt.  "  be  once  or  oftener,  but  not  more  than  three  times,  pub- 
"  licly  whipped  :  and  all  and  every  perfon  and  perfons  who 
•*  (hall  be  aiding,  abetting,  or  affifting  in  dealing,  or  in  fuch 
"  ripping,  cutting,  breaking,  or  removing  any  copper,  brafs, 
"  bell-metal,  utcnfil,  or  fixture  fixed  to  any  dwelling-houfe, 
"  out-houfe,  coach-houfe,  ftable,  or  other  building,  or  fixed 
«{  in  any  garden,  orchard,  court  yard,  fence,  or  outlet,  be- 
"  longing  to  any  dwelling-houfe,  or  other  building,  or  any 
"  iron  rails,  or  fencing,  fet  up  or  fixed  in  any  fquare,  court, 
"  or  other  place  ;  or  who  mall  buy  or  receive  any  fuch  cop- 
"  per,  brafs,  bell-metal,  utenfil  or  fixture,  iron  rails,  or 
"  fencing,  knowing  the  fame  to  be  ftolen,  (hall  be  fubject 
'*  and  liable  to  all  arid  every  the  fame  punishments,  pains, 
"  and  penalties,  as  if  he,  (he,  or  they  had  itoleri  the  fame  j 
"  although  the  principal  felon  or  felons  has  not  or  have  not 
**  been  convicted  of  dealing  the  fame  j  any  law  to  the  con* 
*'  trary  in  any  wife  notwithftanding." 

*  ,-f .  In  the  cafe  of  Parker  and  Eafy,  who  were  indicted  on  the 

Conflrufiten  cf     flat.  4  Geo.  2.  a  majority  of  the  Judges  determined  in  Mich. 

Rex  v."parker     term  1782  that  a  church  was  within  the  meaning  of  the 

and  Eafy.Suffuik  WOrds,  "  or  other  building"     It  was  there  doubted  whether 

j  "gz,  Msidouid  thofe  words  muft  not  be  conftrued  with  reference  to  the  fame 

and  Buiici _js.      fort  of  buildings  as  were  before  exprcfled  •,  particularly  as  the 

fubfequent  act  of  the  2t  Geo.  3.  c.  68.  intitled  an  act  to 

explain  and  amend  the  former,   recites  that  the  dealing  of 

copper,  &c.  affixed  to  dvvelling-houfes   and  the  appurtenances 

thereto  was  not  exprefsly  prohibited  by  that  act,  &c. ;  which 

latter  datute  being  palled  in  pari  materia  might  be  confidered 

MS.  Bulkr  J.      as  explanatory  of  the  other.     But  Lord  Mansfield  faid,  there 

•was  a  great  difference  between  bringing  a  cafe  within  the 

equity  of  an  act  where  it  was  not  within  the  words,  and 

taking  a  cafe  out  of  the  meaning  of  an  act  by  an  equitable 

condruction,  where  it  was  within  the  words.   That  the  firft 

ought  never  to  be  done  in  a  criminal  cafe;  neither  ought  the 

fecond,  if  the  cafe  were  in  equal  mifchief  with  others  clearly 

within  the  meaning  of  the  act.     That  here  the  words  of  the 

act  corrrprifed  the  cafe   in   quedion,   and   churches  were 

equally  within  the  mifchief  with  dwelling-houfes.     But  all 

the 
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the  Judges  agreed  that  the  property  of  lead  fixed  to  a  church  ch.  xvj. 
cannot  be  laid  to  be  either  in  the  churchwardens  or  in  the  jj-jjj 
inhabitants  and  parifhioners  ;  and  it  being  fo  laid  here,  the  .  ., 
conviction  was  holden  wrong. 

In  the  cafe  of  Hickman  and  Dyer,  the  indictment  was  for  *•  »•  Hlckman 
Healing  fo  much  lead  '«  belonging  to  the  Rev.  C.  G.,  clerk,  fra/^g4,' 


and  then  and  there  fixed  to  a  certain  building  called  Hendon  f;^-Su.m-  '39> 

0  (V\de  1  Le^cfi, 

church;"  the  fccond  and  third  counts  were  the  fame,  only  -58  )pcil.f.  .9. 

dating  the  lead  to  belong  the  one  to  "  J.  B.  &c.  the  church- 

wardens of  the  parifh  ;  the  other,  to  the  inhabitants  and  pa- 

rifhioners."  In  Eafter  term  1785  the  Judges,  who  had  before 

been  much  divided  in  opinion,  all  held  the  indictment  good 

on  the  firft  count  (which  laid  the  property  in  the  vicar)-  rtd«  Watfon's 

But  many  of  them  thought  that  the  better  way  of  laying  the  ^s-Ltw-  39'- 

*  °  i  t  /•  the  (oil  and  f'ee- 

cafe  would  be  to  allege  the  lead  to  have  been  "  fixed  to  a  hold  of  the  body 

certain  building,   being  the  parim  church,"  &c.   without 

dating  the  property  to  be  in  any  one.     Buller  J,  thought 

that  charging  it  to  be  property  was  abfurd  and  repugnant; 

property  (in  this  refpect)  being  only  applicable  to  perfonal 

things  ;  and  that  it  (hould  only  be  charged  to  be  lead  affixed 

to  the  church,  or  to  a  houfe  belonging  to  fuch  a  pcrfon  :  and 

that  the  allegation  as  to  property  in  this  indictment  {hould 

be  rejected  as  furplufage. 

But  where  an  indictment  on  the  fame  ftatute  charged  the  John  Da»Is'j 
prifoner  with  dealing  iron  rails  fixed  to  a  tomb  in  a  church-  C2  e>  °'  [?'  f"?" 

ij^z,  MS.  Jud. 

yard  belonging  to  a  certain  building  called  Islington  church; 
and  laid  refpectively  to  be  the  property  of  the  vicar,  church- 
wardens, parifhioners,  and  of  a  perfon  unknown  ;  and  it  ap- 
peared that  the  tomb  was  not  connected  by  any  building  with 
the  church  ;  all  the  Judges,  on  reference  to  them,  held  that 
the  offence  laid  was  not  within  the  datute. 

John  Senior  was  indicted  on  the  datutes  4  Geo.  2.  c.  32.  R.  •».  Senior, 
and  21  Geo.  3.  c.  68.  for  dealing  a  window  caftment  made  °'s^  '^/Gouid 
of  iron,  had,  and  glafs,  the  property  of  the  Benchers  of  the  andGroiejs. 
Middle  Temple,  fixed  to  a  certain  building,  &c.     The  court 


held  that  the  cafe  was  not  within  the  acts;  for  they  do  not  Recoraer 
mention  a  cafement.  The  prifoner  was  afterwards  indicted  for 
a  fimilar  offence  in  the  December-  feflions  following  before 
Wilfon  J.  and  acquitted   on  the  authority   of  the  above 
cafe. 

Robert 
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§  3T<  Robert  Munday  was  indicted  on  the  flat.  4  Geo.  2.  c.  32. 

fixed  to  bulidmgt.  for  ftealing  2oo  cwt.  of  lead  fixed  to  a  houfe,  &c.     The  pro- 

—  —  —  —  -  perty  was  laid  in  different  perfons.     The  houfe  was  to  be 

^BndFeb  r*'  'etj  anc*  l^e  Pr'f°ner  under  a  falfe  defcription  of  his  fituation 

a  Leach,  991.  and  place  of  refidence  obtained  poffeflion  of  it  under  a  treaty 

Stealing  lead.  &c,  r            ^      r        e  •     e                                     L-    i. 

from  boufeof  *or  a  ^ca^e  9*  xt  *or  2I  years>  which  was  agreed  to  be  exe- 

tubicb  party  bad  cuted  :  but  immediately  after  he  dripped  it  of  all  the  leaden 

obtained  fraudu-  .                                  i               r    e>                                             r           i    i         i       i 

lent  fo/f/mn  un-  pjpes,  lead  on  the  root,  &c.;  and  the  jury  found  that  he  had 


fa  pretence  of      entered  into  the  contract  for  the  purpofe  of  getting  a  fraudu- 

leaft  is  within  the  .       .        f  r       *  . 

eli,  lent  pofleliion  or  the  houle,  and  found  him   guilty  of   the 

charge.  On  the  cafe  being  referred  for  the  opinion  of  the 
Judges,  the  printed  report  ftates  that  no  opinion  was  pub- 
licly delivered,  but  the  prifoner  in  May  following  had  judg- 
ment of  imprifonment  for  two  years  in  the  houfe  of  cor- 
retlion. 

2  MS.  Sum.23r.       At  the  Old  Bailey  in  January  1775  one  was  indicted  on 

fttitE^ey         the  flat.  4  G.  2.  for  ftealing  lead,  and  found  guilty  to  the 

within  the  ac7s.    va}ue  of  iOd.,  and  had  judgment  to  be  whipped  ;  by  the  opi- 

nion of  Afhhurft  and  Nares  Js.  and  the  Recorder  ;   and  af- 

terwards Lord  C.  J.  De  Grey,  Burland  B,,  and  Gould  J. 

were  of  the  fame  opinion. 

5  32.  By  the  flat.  25  Geo.  2.  c.  10.  "  it  is  enacled,that  all  ant 

B'ackUa<it  &e.    <c  every  perfon  or  perfons  who  fliall  unlawfully  break,  or  bi 

fror,  mint'.  }    r  .          r  .  .  ' 

ijGeo  2.c.  10.  "  force  enter  into,  any  mine  or  mines,  wad-hole  or  wa< 
<*  holes  of  wad  or  black  cawke,  commonly  called  black  le:,< 
«'  or  into  any  pit,  fh-aft,  adit,  or  vein  of  wad,  black  c.iwke 
(<  or  black  lead,  with  intent  to  take  and  carry  away  from 
"  thence  any  wad,  or  black  cawke,  or  black  lead,  or  fliall 
"  unlawfully  from  thence  take  and  carry  away  any  wad, 
<*  black  cawke,  or  black  lead  ;  although  fuch  mine  or  mines, 
«'  wad-hole  or  wad-holes,  pit,  fliafr,  adit,  or  vein,  be  not  ac- 
"  tually  broken,  or  by  force  entered  into  by  fuch  offender  orj 
"  offenders  ;  or  (hall  aid,  abet,  afiifl,  hire,  or  command  any 
"  perfon  or  perfons  to  commit  fuch  offence  or  offences  as 
s<  aforefaid  ;  that  then,  all  and  every  fuch  perfon  or  perfons 
"  fliall  be  deemed  guilty  of  felony  :  and  it  fhall  and  may  bcj 
"  lawful  for  the  court  or  Judge,  before  whom  any  fuch  per- 
«  fon  or  perfous  fo  offending  as  aforefaid  fhall  be  lawfully! 
<{  convifted,  to  order  fuch  offender  or  offenders  to  be  com- 

mitted 
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*'  mitted  to  the  nrifon  or  gaol  of  the  faid  county,  appointed  Ch.  xyi 

,       Black 

*  for  criminals,  or  to  fomc  houte  of  correction  within  the  m^IUf 
'*  fame  county,  for  a  time  not  exceeding  one  year;  there  to 
"  be  kept  to  hard  labour  during  all  the  faid  time,  and  to  be 
"  publicly  whipped  by  the  common  hangman,  or  by  the 
*'  matter  of  fuch  houfe  of  correction,  at  fuch  times,  and  at 
"  fuch  places,  and  in  fuch  manner,  as  fach  court  or  Judge 
'*  fhall  think  proper.  Or  it  fhall  and  may  be  lawful  to  and 
"  for  fuch  court  or  Judge,  or  for  any  other  fubfequent  court 
*'  held  at  the  fame  place  with  the  like  authority  as  the  for- 
*'  mer,  to  order  fuch  offender  or  offenders  to  be  tranfported 
to  fome  of  his  majefty's  plantations  beyond  the  feas  for  a 
4f  term  not  exceeding  feven  years,  as  fuch  court  or  Judge 
'*  (hall  think  moft  proper;  and  thereupon  judgment  fhall  be 
"  given  that  the  pcrfon  or  perfons  fo  convicted  fhall  be 
"  committed  and  whipped,  or  tranfported  accordingly.  And 
"  if  tranfportation  fhall  be  direded,  the  fame  fhall  be  exe- 
"  cuted  in  fuch  manner  as  is  or  (hall  be  provided  by  law  for 
"  the  tranfportation  of  felons.  And  if  any  luch  perfon  or 
"  perfons  fo  committed  or  tranfported  fhall  voluntarily 
"  efcape,  or  break  prifon,  or  return  from  tranfportation  be- 
"  fore  the  expiration  of  the  time  for  which  he,  (he,  or  they 
"  (hall  be  ordered  to  be  tranfported,  as  aforefaid-;  fuch  per- 
"  fon  or  perfons  being  thereof  lawfully  convicted  (hall  fuffcr 
"  death  as  a  felon,  without  benefit  of  clergy  ;  and  {hall  b« 
11  tried  for  fuch  felony  in  the  county  where  he,  (he,  or  they 
"  fj  efcaped,  or  where  he,  (he,  or  they  fhall  be  appre- 
«  headed." 

By  (lat.  39  8c  40  Geo.  3.    c.  77.    f.  5.    "  if  any  perfon         § 
*'  (hall  (leal  or  take  away  v»ny  coal,  culm,  or  coak,  wood, 
"  iron,  rope's,  or  leather,  notexceeding  the  value  of  55.  from  39 
"  any  bank,  yard,  wharf,  or  other  place,   belonging  to  any  ','I7' 
*'  maaufa£lurer  or  coal-dealer,  or  off"  or  out  of  any  boar,  ««  fscnu  *•  «t 
"  barge,  waggon,  cart,  or  other  carriage  ;  or  (h  all  (leal  or  "  tni^/'  l 
'*  embezzle  any  tools  or  implements  ufed  for  cutting  or  get-  '?'-      -  .'• 
"  ting  coal,  culm,  or  other  minerals,  not  exceeding  the  value 
'  above  mentioned  ;  and  fhall  on  complaint  of  the  owner 
:f  or  his  agent  be  convicted  before  one  or  more  juiticcs  of 
['  peace,"  &c.  he  is  fubjeded  to  certain  penalties,  or  im- 

2  prifc:jment 
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ch.  xvi.  §  33.  prifonment  in  lieu  thereof  or  until  payment :  and  no  perfon 

Coah,  cutting  -o 

taoh,  &c.  convitted  of  any  ofFence  under  this  aft  fhall  be  liable  to  be 

1  profecuted  for  the  fame  ofFence  under  any  other  law.     By 

rid*  tit.  cheats.  the  fame  aa,  f.  4./<  Whereas  miners  often  defraud  each 

"  other  by  conveying  away  iron  ftone  from  one  heap  unto 
"  another;  if  any  perfon  (hall  take  and  remove  any  iron  ftone 
"  or  iron  ore,  with  intent  to  defraud  the  perfon  or  perfons 
"  who  (hall  have  raifed  the  fame,  he  (hall,  on  a  fummary 
(t  conviction  before  a  juftice  of  peace,  be  imprifoned  not 
*'  exceeding  three  months." 

t  -  As  larceny  cannot  be  committed  of  things  real  at  common   I 

Charters  and       law,  neither  can  it  be  committed  of  charters  or  other  written    \ 
"the'reaity™1  "^  affura°ces  concerning  the  realty,  becaufe  they  favour  of  the  j 
3  Inft.  109.        fame  nature  ;  or  as  fome  writers  fay,  becaufe  they  are  not  in    ] 
i  Hiwk'  ch.  33.  themfelves  of  any  value  ;  though  Lord  Coke  and  Staundford 
f>  "•  give  the  fame  rule  as  to  the  box  or  cheft  in  which  they  are  kept,  j 

a  Roli/Abr.  5*.  to  which  the  latter  reafon  would  not  apply.  Upon  an  indict- 
Weftbeer's caie,    ment  for  larceny,  a  fpecial  verdict  was  found,  ftating  that 

O.  B.  1739*  .  r 

cor.  LordCh.  B.  the  prifoner  was  guilty  of  privately  taking  away  a  parchment 
cha^p™  f.nd        writing  value  i  d.  from  the  records  of  the  Six  Clerks'  office,. 

MS.  Tracy,  66.  purporting  to  be  a  commiflion  under  the  Broad  Seal :  (it  was 

(S.  C.  i  Leach,     ' 

,4.)  a  commilhon  tor  aicertaimng  the  boundaries  of  two  manors- 

purfuant  to  an  order  made  in  a  caufe  in  Chancery;  and  this 
was  laid  to  be  the  goods  of  the  king :)  and  another  parch- 
ment writing  annexed  thereto  value  i  d.,  purporting  to  be  the 
return  to  the  faid  commifTion,  (which  was  laid  to  be  the 
goods  of  perfons  unknown,)  with  intent  to  fteal  the  fame. 
But  the  court  were  unanimoufly  of  opinion,  that  as  thefe 
parchment  writings  concerned  the  realty,  no  larceny  could 
be  committed  of  them. 

/  w  By  the  flat.  8  II.  6.  c.  12.  f.  3.  "  If'anyrecord  orparcel 

Rtcvds.        "  of  the  fame,  writ,  return,  panel,  procefs,  or  warrant  off 

S  Hen. '6.  c.  12.    ,,  •        i        i  •       »  r  r^\  01 

f  ,  '  attorney,  in  the  lung  s  courts  of  Chancery,  Exchequer, 

i  Hiir,  645.  «  the  one  Bench  or  the  other,  or  in  his  Treafury,  be  wil- 
"  Hngly,  ftolen,  taken  away,  withdrawn,  or  avoided  by  any 
"  clerk,  or  by  otfier  perfon  ;  becaufe  whereof  any  judgmerit 
tf  fliallbe  reverfed  •,  fuch  dealer,  taker  away,  withdrawer1, 
'<  or  avoider,  their  procurers,  counfellors,  and  abettors, 

"  thereof 
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*<  thereof  indicted  and  by  procefs  thereupon  made  thereof,  ch.  xvi.  §  35. 

"  duly  convicted  by  their  own  confeffion,  or  byinqueft  (viz.  __J^_^__^ 

«'  half  of  which  (hall  be  of  the  men  of  any  of  the  fame  courts,  43iac.com.I28. 

"  (i.  e.  officers,)  and  the  other  of  other  men,  (i.  e.  of  com-  iHawk.ch.4S. 

"  mon  jurors)  (hall  be  guilty  of  felony."     And  the  inquiry  £JSj£i* 

(hall  be  before  the  Judges  of  the  one  or  the  other  Bench.  J  Hale,  649. 

Though  acceffaries  before  only  are  named  in  the  ftatute,  yet 

there  may  be  acceflaries  after  by  general  conftrudtion  of  law. 

This  ftatute  only  extends  to  the  courts  exprefsly  named,  and 

to  the  court  of  Chancery  fo  far  only  as  it  proceeds  according 

to  the  courfe  of  the  common  law.     And  it  does  not  extend 

to  the  Judges  ;  becaufe  clerks  are  firft  named  who  are  inferior 

to  them.  .  But  Judges  in  all  cafes,  as  well  as  others  ia  cafes 

not  made  felony  by  the  above-mentioned  act,  are  by  the  flat. 

8  Rich.  2.  c.  4.  to  pay  a  fine  to  the  king,  and  make  fatisfac-  SRic.  «.  c.  4. 

tion  to  the  party,  for  falfely  entering  pleas,  or  rafing  roils, 

or  changing  verdicts,  to  the  difherifon  of  any  one. 


In  an  indictment  on  this  ftatute  the  offence  muft  be  laid  3  In^-  ?*• 
to  be  done  willingly  as  well  as  felonioufly. 

The  iufticesof  either  Bench  have  a  concurrent  authority  :  i  Ha-.vk.ch.  45. 

•  •       f  6  8 

they  who  full  inquire  (hall  proceed,  and  need  no  fpecial  j'  Hale',  651. 

commiffibn  if  the  offence  be  committed  in  the  county  where 
they  fit.  But  if  the  offence  be  partly  committed  in  one 
county  and  partly  in  another,  fo  as  not  to  amount  to  a  com- 
plete offence  in  either,  the  party  cannot  be  indicted  in  ei- 
ther for  a  felony,  but  only  for  a  mifdemeanor.  But  though 
the  trial  is  to  be  by  a  jury  of  the  defcription  before  defcribed, 
yet  the  indictment  may  be  found  by  a  grand  jury  of  either 
or  any  defcription. 

In  order  to  make  the  ftealing  of  goods  felony,  they  ought        $36. 
to  have  fome  worth  in  themfelves,  and  not  merely  from  their  ^;*J'J>  bl/ls>  or~ 
relation  to  fome  other  thing  :  and  therefore  bonds,  bills,  tallies,  3V. 
notes,  and  other  fecurities,  which  concern  mere  chofes  in  *  Ms-  ^.247- 

„.  4bUc.Lom  23-). 

action,  were  not  the  fubjedts  of  larceny  at  common  law;  i  Hawk.  ch.  33. 

being  of  no  intrinfic  value,  and  not  importing  any  p'roperty  f-  *** 
>  in  poffeflion  of  the  perfon  from  whom  they  are  taken.     But 

now  by  flat.  2  Geo.  2.  €.25.  f.  3.  it  is  enafted,  "  that  if  J.0;*^*5;. 

;<  any  perfon  or  perfons  fliall  fteal  or  take  by  robbery  any  petuaiby  90.2. 
!  «  exchequer  orders,   or  tallies,    or  other  orders,  entitling  Cl  lS< 

3  "  any 
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»h- ,XY.T'  §  36>  "  any  ot^er  Perf°n  or  perfons  to  any  annuity,  or  fhare  in  any 
dtrs, -warrant^  "  parliamentary  fund,  or  any  Exchequer  bills,  Bank  notes, 
tjiiits,&t.         €t  South-Sea  bonds,  Eaft-India  bonds,  dividend-warrants  of 
•'  the  Bank,  South-Sea  company,  E.  I.   company,  or  any 
"  other  company,  fociety,  or  corporation,  bills  of  exchange, 
"  navy  bills,  or  debentures,  Goldfmiths'  notes  for  the  pay- 
As  to  what  is  a   "  ment  of  money,  or  other  bonds,  or  warrants,  bills,  or 

warrant  for  pay-  ,,  •  n-  r         ,  r 

ment  of  money,       promiflory  notes,  for  the  payment  of  any  money,  being 

•aidt  ante,  f.  zz.  «  the  property  of  any  other  perfon  or  perfons,  or  of  any  cor- 

"  poration  ;  notwithftanding  any  of  the  faid  particulars  are 

"  termed  in  law  a  chofe  in  a£lion ;  fhall  be  deemed  guilty 

"  of  felony  of  the  fame  nature,  and  in  the  fame  degree,  and 

"  with  or  without  the  benefit  of  clergy,  in  the  fame  manner 

"  as  it  would  have  been  if  the  offender  had  ftolen  or  ta.ken 

"  by  robbery  any  other  goods  of  like  value  with  the  money 

"  due  on  fuch  orders,  tallies,  bills,  bonds,  warrants,  deben- 

"  tures,  or  notes,  or  fecured  thereby,  and  remaining  unfa- 

'*  tisfied  ;  and  fuch  offender  fhall  fuffer  fuch  punifhment  as 

"  he  or  (he  fhould  or  might  have  done  if  he  or  (he  had  ftolen 

"  other  goods  of  the  like  value  with  the  monies  due  on  fuch 

"  orders,  &c.  refpsclively,  or  fecured  thereby  and  remain- 

<c  ing  unfatisfied." 

§37-  Though  the  (latute  mentions  bank  notes,  &c.   in  the  plu^ 

pnftrufiwnoftLe  ^  number,  yet  the  ftealing  of  a  fingle  bank  note  is  within 
H.irti-ll's  cafe,  it,  particularly  on  account  of  the  words  which  follow. 
c,)'r'JLd"cI7,3°)  "  notwithftanding  any  of  thefe  particulars  may  be  termed  in 
Kaynnnd,  Den-  tf  law  a  chofe  in  aflion" 

ton  J.  and  Co- 

mynsB.  At  a  conference  of  the  Judges  in  Eafter  term  i78l»Nar< 

_-eac1.»  '•  ^  j^  mentioned  that  a  perfon  was  convicted  before  him  for 
M.S.  Gould  j.  privately  dealing  from  the  perfon  of  another  a  pocket  book 
Ah.* payable  to  containinr[  a  note  of  the  Briftol  bank,  figned  by  fome  one  on 

cratr  but  not  in.  *  .  ^n 

di.-jtd.     -  behalf  of  himfflf  and  partners,  promifing  to  pny  to  the  pro- 

fecutor  or  order  a  fum  of  money,  but  which  the  profecutor 
had  not  indorfed.  All  the  Judges  were  of  opinion  that  this 
was  a  capital  felony  within  the  ftat.  22  Geo.  2.  c.  25.  which 
nuikes  the  ftealing  promifi'ory  notes,  &c.  felony  with  the  fame 
confluences  as  goods  of  the  like  purported  value:  that  this 
wns  a  promHfory  .note ;  and  its  not  being  indorfed  was  im- 
material. 

MarU 
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Maria  Therefa  Phipoe  was  indiaed  on  the  flat.  2  Geo.  2.  Ch.  xvr.  $  3r. 
€.25.  for  robbing  John  Courtoy  in  a  dwelling-houfe,  and  j^'war'ln'sl 
taking  from  him  a  promiflbry  note  value  2ocol.,  figned  by  taties,  &?<.-. 
T.  Courtoy  aeainfl  the  ftatute.     In  another  count  the  note  ~" 

.  Phipoe's  caie, 

was  laid  to  be  the  property  ot  Courtoy.     It  appeared  m  evi-  o. 


dence  that  the  profecutor  had  been  inveigled  to  the  prifoner's  "V  ^r°fe  J' 

MS.  Jud. 

houfe,  where  he  was  detained  by  force  for  three  hours,  and  s.C.  z  Leach, 
compelled  under  a  menace  of  death  to  draw  the  promifibry  ^4- 

*_  .  Watrt  one  wat 

note  in  queftion,  (on  a  (lamped  paper  previoufly  prepared  by  compelled  by  du- 
theprifoner)  dated  the  3oth  of  March  [795,  for  *>OO  L,  J*Jj££  „ 
payable  at  two  months  to  the  prifoner  or  order;  which  the  ft*mf<i  }aptr  be- 
prifoner  attempted  to  get.  difcounted  the  next  day  without  th*  tr\faer  -aoL 
fuccefs,  and  which  was  found  in  her  poflefiion  when  (he  was  JVJS  W*"'  du" 
apprehended.  After  conviction,  'a  cafe  was  referred  for  the 


opinion  of  the  Judges,  which  was  argued  before  them  at  Ser-  j£*  "!!*'*?* 
jeant's-Inn  hall  on  the  4th  of  Feb.  1796  ;  and  two  objeclions/^-^«''  nbbtrj 
were  urged  on  the  prifoner's  behalf,      ift,  That  this  was  no  fn  \h*,  . 
robbery  within  the  (tat.  2  Geo.  2.  c.  25.  the  note  being  of  no  fa  according  to 
value  while  in  the  hands  of  the  profecutor:  and  the  ftatute  jn'j  to  available 
only  extending  to  fecure  valid  exifting  fecurities  in  the  pof-  >«""«  »»'** 
fe(Tion  of  the  party  robbed.     That  nothing  could  be  faid  to  rdbldlvifak'tk* 
be  due  on  this  note  as  the  ftatute  required.     That,  the  note  w*If!f»  tangcf 

I  -1  rr    rr-  r  ^.  Ml.:. 

never  was  the  property,  nor  m  the  poflcflion  of  Courtoy  j  the  the  bauds  -4  .-.<; 
paper  and  (lamp  being  the  property  of  the  prifoner,  and  never  ™jkir  *'*-'/.'' 
out  of  her  pofletfion.      That  property  implied   dominion,  were,  yet  by 

which  Courtoy  never  had  for  a  moment.     That  the  prifoner  C''"V™  WJr 

j  f 

had  obtained  the  note  by  durefs  and  not  by  dealing.     2diy,  M-n\  **fa~ 
It  was  obieaed  that  the  indiament  was  bad,  becaufe  it  dated  '*"'  *'V'"S  *'<* 

J  procured  i/y  du- 

the  offence  to  have  been  committed  againfl  the  form  of  the  r.'>  :aa  paper 
ftatute,  and  not  of  the  (latutes,  theVtat.  2  Geo.  2.  c.  25.  ^ 

having  once  expired,  and  been  revived  by  the  ftat.  9  Geo.  2.  -  -^ 

,o  '*t*ptffeffim»f 

thi  f  • 

To  the  firft  objeaion  it  was  anfwered,  that  the  ftatute 
intended  to  put  the  fecurities  mentioned  therein  upon  the 
fame  foot  as  the  money  they  reprefcnted.  That  property 
confuting  in  the  right  of  difpofing  ;  and  Courtoy,  having  by 
the  means  employed  been  deprived  of  the  right  of  difpofing 
of  the  2000  1.  thereby  transferred  to  the  prifoner,  had  there- 
fore been  deprived  of  fo  much  property  within  the  meaning 
cf  the  »a.  That  if  the  money  had  been  aaually  received 

Qjl  4  upon 
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• 

ch  xvi.  §  37.  upon  the  note,  there  could  have  been  no  doubt,  and  the  fta- 
Ewds,  tills,  or.  tute  made  the  taking  the  fecurity  as  penal  as  taking  the  money 

//rr»,  warrants,  . 

•tallies,  &c.  fecured.  That  for  an  inftant  the  profecutor  had  both  the 
poffeffion  and  the  property  of  the  note  in  hini|  and  the  pri- 
foner  was  guilty  of  a  trefpafs  in  taking  it  away  from  him. 
As  to  the  fecond  objection,  it  was  arifwered,  that  a  ftatute 
continuing  or  reviving  another  was  not  the  ftatute  creating 
the  offence,  but  that  the  offence  was  referable  to  the  original 
ftatute  alone :  and  three  feveral  precedents  were  referred  to 
on  this  fubject;  i.  The  cafe  of  Robert  Clark,  who  was 
convicted  on  an  indictment  at  the  O.  B.  Sept,  1791,  for 
ftealing  money,  goods,  and  a  bank  note.  2.  The  cafe  of  J. 
Randal,  convicted  at  the  O.  B.  May  1792,  for  ftealing  a  note 
in  a  houfe,  and  afterwards  executed.  3.  The  cafe  of  Law-, 
rence  Jones,  convicted  of  the  fame  offence  at  the  October 
Seflions  17935  in  all  which  the  indictments  concluded 
againft  the  form  of  the  ftatute. 

Upon  the  firft  and  principal  point  there  was  a  difference 
of  opinion  amongft  the  Judges ;  nine  of  them  exprefsly  held 
that  the  offence  was  not  within  the  ftatute.  Some  of  thofe, 
amongft  whom  was  Lord  Kenyon,  thought  that  the  ftatute 
was  only  intended  to  protect  exifting  available  notes  in  the 
hands  of  the  perfon  from  whom  they  were  taken,  and  that  this 
note  did  not  come  within  that  defcription,  being  of  no  value 
in  the  hands  of  the  profecutor.  Others  inclined  to  think 
that  the  note  was  of  value  from  the  moment  it  was  drawn  ; 
but  that  it  never  was  in  the  poffeffion  of  the  profecutor,  but 
continued  all  the  time  in  die  poffeffion  of  the  prifoner  herfelf, 
by  whofe  durefs  the  profecutor  was  compelled  to  make  it. 
And  in  particular  Eyre  C.  J.  obferved,  that  the  property 
never  exifted  till  the  force,  but  arofe  out  of  it ;  and  there- 
fore it  was  different  from  the  cafe  of  money.  And  admit- 
ting that  if  the  profecutor  had  brought  the  note  in  his 
pocket,  it  would  have  been  a  cafe  within  the  act,  though  the 
note  would  not  be  available  while  in  his  poffeffion  (upon 
which  point  he  fliould  have  hefitated;)  yet  this  was  not  that 
cafe.  But  all  the  nine  Judges  confidered  that  the  whole 
tranfaftion  was  one  continued  act,  and  that  the  note  was 
procured  by  durefs,  and  not  by  ftealing.  One  of  the  Judges 
(Aihhurir.  J.)  who  differed,  thought  that  it  was  not  a  fingle 
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a& ;  but  that  there  was  a  diftinguifhable  interval  between  ch  xvi.  §  37. 
the  writing  of  the  note  and  the  adual  taking  of  it  by  the  JJJ^JJI^ 
prifoner,  during  which  the  profecutor  had  the  poilcmon  of  taiKn,&(. 
it ;  and  that  therefore  it  was  taking  from  him  an  instrument  -. 
of  value  within  the  meaning  of  the  ftatute,  as  it  would  have 
been  available  againft  him  in  the  hands  of  an  innocent  hold- 
er.    On  this  ground  alfo  Macdonald  C.  B.  doubted :  and  the 
other  Judge  (Buller  J.)  was  abfent. 

Upon  the  fecond  point  it  became  unneceflary  to  give  any  Fa™  cf  ;«<f,a- 
opinion.     But  thofe  Judges  who  adverted  to  it  thought  the  *""  hyiff- 

ftnce  Qffmnn  tLe 

form  of  the  indictment  good  ;   and  that  the  re-enacJing  (a]  firm  cfttefl*- 
ftatute  was  the  only  ftatute  in   force  againft  the  offence.  (","'  gvi' 

Morgan  s  calef 

And  fo  it  was  afterwards  exprefsly  holden  in  the  cafe  of  MS.  Jud. 
William  Morgan,  who  was  convicted  before  Lawrence  J.  at 
Reading  Lent  affizes  1796",  upon  an  indictment  for  ftealing 
Bank  notes  againft  the  form  of  the  ftatute.  With  which 
Thomfon  B.  whom  he  confulted  on  the  occafion  declared 
his  concurrence ;  conGdering  the-reviving  ftatute  as  in  effect 
re-ena£ting  the  proviGons  of  the  expired  law. 

In  the  cafe  of  Sadi  and  Morris,  which  is  elfewhere  ftated  R.  *.  Sadi  and 
more  at  large,  it  was  determined  by  all  the  Judges  to  be  im-  Morr"',^'  „' 

•n  i  I      i  J7»7>  MS.  Bu!- 

proper  to  lay  Bank  notes  to  be  chattels;  but  it  was  alfo  their  fa],  s.  c.poft. 
opinion  that  that  word  might  be  rejected  as  furplufage,  if  the  self  p»d  ^ 
indictment  were  in   other  refpefts  fufficient.     They  were  Feb-  '788» 
there  laid  to  be  «  the  property  and  chattels"  of  S.  S.  ia  the  feafonV^tu' 
count  againft  the  receiver.  judgment. 

An  indictment  againft  Richard  Craven  upon  the  ftat.  Craven's  cafe 
2  Geo.  2.  c.  25.  charged  him    with   ftealing  a  certain  note  Softer  sum. 
commonly  called  a  Bank  note,   of  the  value  of  il.  of  lawful  ^"jgiiS" 
money,  &c.  marked,  &c.  dated,  &c.  and  Ggned  by  A.  Hooper  Ms-  Jud- 
for  the  Governor  and  Company  of  the  Bank  of  England  ;  by  Jf? 
which  faid  note  the  faid  A.  Hooper  for  the  faid  Governor,  ""-^ 
&c.  did  promife  to  pay  to  Mr.  Abraham  Newland,  or  bearer, 
on  demand,  the  fum  of  il.,  the  faid  note  being  the  property 
of  one  T.  Y. ;  and  the  faid  fum  in  the  faid  note  mentioned 
and  fecured,  &c.  then,  &c.  being  due  and  unfatisfied  to  the 
faid  T.  Y.  the  proprietor  thereof;  againft  the  form  of  the 

(a)  i  Hale  173.  and  Cro.  Elii.  750,  which  wete' cited,  agree  j  but  refer  the 

•fience  to  the  frfl  flatute. 

ftatute, 
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Ch.  xvi.  §  37.  ftatute,  &c.  After  conviction,  on  objection  taken  to  the  ge- 
J<Wj,  *'//5>  °''  nerality  of  the  description  of  the  Bank  note  in  the  indictment, 

den,  -warrants,  I 

:aiius,&c.         all  the  Judges  on   reference  to  them  in  Mich.  term  1801, 

'•    "    held  the  indictment  ill  laid  ;  as  in  defcribing  the  property 

ftolen  to  be  "  a  note  commonly  called  a  Bank  note,"  it  did  not 

follow  any  of  the  defcriptions  of  property  in  the  ftatute,  and 

in  other  refpects  feemed  inaccurate. 

R.  v.  Auftin  Mr.  Baron  Perryn  reported  to  the  Judges,  that  W.  Auftin 

cefter  Lent  Ail.  and  J.King  were  indicted  for  flealing  a  bill  of  exchange;  and  it 
1783,  MS.  appeared  that  when  the  bill  was  ftolen  from  the  profecutor 

Gould  and  Bui-          ,,        ,     .  r  _   ,       TT   , 

jer  js.  at  Manchefter,  the  names  of  John  Halton  and  Luke  Wigan 

Indictment  for  j  indorfed  thereon  :  but  when  it  was  negotiated  by 

Jfealing  a  Ml  in  ' 

L.fujtjwdhy  the  prifoner  Auftin  at  Leicefter,  the  name  Thomas  Watts  was 
'/cMdfn  rtjl/«n  ad(1ed  to  the  two  other  indorfers.  It  was  objefted  for  the 
«/  prfiner  there  prifoner,  that  this  being  an  indictment  in  Leicefter,  for  then 

it  had  an  indorse-  itoi-  i-iifi  7  r 

aunt  (madeaf-    Ofid  were  Itealing  a  bill  ot  exchange,  whereon  the  names  of 

terwardi)  and     John  Halton  and  Luke  Wigan  were  indorfed,  it  was  not  fup- 

diciment.  ported  by  evidence  of  a  bill  with  the  additional  name  of 

Watts  indorfed  thereon,  at  the  time  of  the  negotiation  thereof 

by  the  prifoner  in  Leicefter;    But  it  was  refolved  in  Eafter 

term  1783  by  all  the  Judges,  that  the  addition  of  the  third 

name  made  no  difference  :  it  was  the  fame  bill  that  was 

originally  ftolen  :  and  that  therefore  the  prifoner  was  pro- 

perly convicted. 

Milnes's  cafe,  Peter  Milnes  was  indi£led  before  Heath  J,  for  flealing  in 
AffTsto  Sum'  a  dwelling-houfe  goods  and  chattels  to  the  value  of  335., 
MS.  Jud.  and  alfo  a  promiflbry  note  for  the  payment  of  one  guinea, 

and  alf°  one  Ot^er  promiflbry  note  for  the  payment  of  five 
note  may     guineas,  all  which  faid   notes  were  the  property  of  J,  M.t 
at  "'one   and  were  due  and  unfatisfied.     The  prifoner  was  convicled  ; 
«<  franuffiny  note    ancj  a  queftion  was  referved  for  the  opinion  of  the  Judges, 

"fir  the  payment  '  «i      ,  .  '• 

"of  one  guinea;"  Whether  the  prifoner  were  entitled  to  his  clergy  ?  whvchde- 
•without  jetting  D(,ndcci  on  tliis,  whether  the  notes  were  fufBciently  defcribed 

the  note  forth  ; 

and  >f  the  -value  in  the  indictment  :  At  a  conference  in  Mich,  term  1800 
In^'dwlifn"  many  precedents  were  adduced  of  indictments  drawn  in  th 

farne  general  manner  with  refpe6b  to  Bank  notes  and  Bank 
'  poft  bills,  fome  of  them  alfo  including  private  promiflbr 

notes.     And  all  the  Judges  held  the  indictment  well  laid, 

. 

and  the  convitlion  proper. 


0 
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The  ftealing  of  fecurities,  money,  or  other  effe&s  of  the  Ch.xvi.  §  r. 
Bank  of  England  by  their  officers  or  fervar.ts,  was  conGdered  £^S^ 
before.  '^£«»  &e. 

In  addition  to  the  provifions  before  adverted  to  againft         $38. 
embezzlements  by  officers  and  fervants  in  the  poft  office,  it        i*»tn. 
is  alfo  further  enacted  by  flat.  7  Geo.  3.  c.  50.  f.  2.  "  that  I  ae°' 
"  if  any  perfon  or  perfons  (hall  rob  any  mail  or  mails,  in  ^.s?e°g  3* 
"  which  letters  are  fent  or  conveyed  by  the  poft,  of  any  let-  Ant?,  f.  xx. 
*'  ter  or  letters,  packet  or  packets,  bag,  or  mail  of  letters  ; 
"  or  (hall  fteal  and  take  from  or  out  of  any  fuch  mail  or 
"  mails,  or  from  or  out  of  any  bag  or  bags  of  letters  fent  or 
"  conveyed  by  the  poft,  or  from  or  out  of  any  poft-office  or 
"  houfe  or  place  for  the  receipt  or  delivery  of  letters  or 
"  packets  fent  or  to  be  fent  by  the  poft,  any  letter  or  letters, 
"  packet  or  packets ;  although  fuch  robbery,   ftealing  or 
"  taking  (hall  not  appear  or  be  proved  to  be   a  taking  from 
"  the  perfon,  or  upon  the  king's  highway,  or  to  be  a  robbery 
"  committed  in  any  dwelling-houfe,  or  any  coach-houfe, 
"  ftable,  barn,  or  any  out-houfe  belonging  to  a  dwelling. 
"  houfe  ;  and  although  it  fhould  not  appear  that  any  perfon 
"  or  perfons  were  put  in  fear  by  fuch  robbery,   ftealing,  or 
*c  taking ;  yet  fuch  offender  or  offenders  being  thereof  con- 
"  vi£led  as  aforefaid,  (hall  be  deemed  guilty  of  felony,  with- 
«'  out  benefit  of  clergy." 

Embezzlements  by  perfons  employed  in  the  poft-office  Ante  f.  »j. 
have  been  before  confidered. 

Noah  Pearce,  intending  to  fteal  the  mail  bags,  went  one         §  30. 
night  about  the  ufual  time  to  the  poft-office   at  High  Wy-  C°n^ua-on  ef 
combe,  and  pretending  to  be  the  mail  guard,  obtained  from  Noah  Peli-ce's 
the  perfon  who  was  there  the  bags  of  letters,  which  were  cafe»  Buck'n?- 

,  .        ,  r    i  •     i  r     i  nam  Sum.  Afl'. 

:t  down  to  him  from  out  of  the  window  of  the  poft-office  1794,  Cor.  LQ. 
by  a  firing,  from  whence  he  took  them,  and  immediately  ?;^'|y,r,e' 
made  off.     Being  indicted  on  the  flat.  7  Geo.  3.  and  found  a-d  MS/jufl.' 
guilty ;  all  the  Judges  were  of  opinion  in  Hilary  term  170?  Ffraudult"ly  *~ 

.  _  '  /  >  J    ta.r.ngtke  mail 

that  the  conviction  was  proper  on  a  count  in  the  indic~lment  h  delivery  f  re* 
for  ftealing  the  letters  out  of  the  poft-office.     For  his  artifice  STii^JJ^ 
in   obtaining  the   delivery  of  them  in  the  bag  out  of  the  i'jr-er  "w'}th<>ut  •* 
houfe  was  the  fame  as  if  he  had  adunlly  taken  them  out  '££!£* 
himfelf.  We  poft.  f.  104. 

James 
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ch.  xvi.  §  ^9.       James  Howatt  was  indicted  on  the  2d  fedtion  of  the  flat. 
ttten.m*t       ^  Geo  ^  c  ^   i^  for  fl.eajjng  Qut  of  the  Loncjon  Dag  fent 

. —    by  the  General  Poft-office  from  London  to  Manchefter  di- 
H.watt's  cafe,     vers  letters  fpecified  ;  adly,  adly,  and  Athly.  for  dealing  the 

Lancafter  Sum.      ...       ,  r      r>  •      i  r    • 

Air.  1795,  cor.    ]lke  letters  reipedhvely  out  of  the  poft-ofhce  in  M.,  and  out 

M°skTii*  °^  a  certa'in  lloufe  for  4^e  ^"ip1  an.d  delivery  of  letters  fent 

si  inter  carrier  by  the  poft,  and  out  of  a  certain  place  for  the  fame.  It  ap- 
y$g£gy  peared  to  be  the  duty  of  the  clerks  in  the  office  to  count  the 
tending  to  deliver  letters  and  deliver  them  out  to  the  letter  carriers,  of  whom 
'e^butfembn-  the  P"foner  was  one.  That  he  contrived  to  obtain  poffeffion 
vietbepcjiage,  of  fome  of  the  letters  before  they  were  fo  counted  out  to 

cannot  be  indlfied   1  .  .  »r->t-ii  •"    »  •  1-11 

forfteaiingfucb  "im>  an"  was  detected  witn  them  in  his  pocket  in  the  letter- 
Jetten  under  carrier's  room,  which  is  under  the  fame  roof  as  the  office, 
c.  50.  f.  2.  '  fcparated  therefrom  only  by  fome  fteps.  For  fome  time 
previous  there  had  been  a  great  deficiency  in  the  receipt  of 
the  poftage,  though  there  was  no  complaint  of  the  mifcarriage 
of  any  letters  :  and  from  circumftances  it  appeared,  and  fo 
the  jury  found  when  they  convi&ed  the  prifoner,  that  he  in- 
,  tended  to  have  delivered  the  letters,  and  only  to  have  em- 
bezzled the  poftage.  But  in  Mich,  term  1795  the  Judges 
upon  a  conference  (abfent  Hotham  B.)  all  agreed  that  this 
was  not  a  dealing  within  the  aft.  It  was  indeed  at  firft 
fuggefted  by  two  of  the  Judges  in  the  courfe  of  difcuffing 
the  point,  that  inafmuch  as  the  a&  of  the  prifoner  deprived 
the  crown  of  its  lien,  though  there  were  no  intention  to  de- 
fraud the  true  owner,  it  was  as  much  larceny  as  Healing  from 
a  pawn-broker  ;  and  that  the  claufe  in  queftion  was  pofuive, 
without  adverting  to  the  view  with  which  the  a£l  was  done. 
On  the  other  hand  it  was  obferved,  that  the  two  firfl  claufes 
refpe&ed  the  fafe  carriage  of  letters,  and  fcemed  to  be  confined, 
as  appeared  further  by  the  preamble,  to  a  taking  to  the  preju- 
dice of  the  owner.  That  the  third  claufe  was  for  the  protec- 
tion of  the  revenue,  which  though  it  did  not  reach  this 
cafe  went  to  fhew,that  the  legiflature  did  not  mean  to  prote£t 
the  revenue  by  the  antecedent  claufes.  That  if  the  letters 
had  been  fo  taken  by  thofe  to  whom  they  were  directed,  it 
would  not  have  been  within  the  claufe  in  queftion  of  the  a£t. 
Though  if  it  were  a  queftion  of  larceny  at  common  law,  it 
would  be  equally  larceny  in  the  owner.  But  at  any  rate, 
this  was  an  indi&ment  on  the  ftatute,  and  not  for  taking  the 

i 5  goods 
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goods  of  fuch  an  one,  as  was  charged  in  an  indictment  for  Ch.  xvi.  §-j9. 
{leafing  the  goods  of  a  bailee  }  and  therefore  all  agreed  that    Le!tir^™*---* 
the  conviction  was  wrong  on  the  finding  of  the  jury  on  this       - 
indictment. 

In  a  profecution  on  the  ftat.  7  Geo.  3.  c.  50.  f.  I.  againfl  John  Dawfon's 
one  employed  in  the  bufmefs  of  thr  poft-office  as  a  poft-boy  JJuJj^JJj 
and  rider  in  carrying  letters,  &c.  for  fecreting  and  dealing  cor.  chambre  j. 

......  ...  r          i          i        ar-d  before  all 

certain  bills  of  exchange  contained  in  a  letter  lent  by  the  tr,e  judges  Trin. 
pod,  which  came  to  his  pofTtffion  in  his  faid  employment;  Tertn  l8oi» 
it  is  no  variance  to  defcribe  in  the  indictment  fuch  letter  as  Dticripti™  cf  tie 
one  "  to  be  delivered  to  perfons  uGng  in  trade  the  name  le::er- 
and  firm  of  MeJJrs.  B.,  N.,  andH.j  which  word  Meffrs.  was 
frequently  added  to  their  addrefs  in  the  direction  of  letters 
and  other  papers  received  in  bufinefs;  though  they  them- 
felves  in  drawing  or  indorfing  bills,  making  out  invoices,  and 
the  like,  wrote  themfelves  B.,  N.,  and  H.,  without  ever  add- 
ing MeJJrs.  as  part  of  their  firm.     For  if  they  accepted  bills 
directed  to  them  in  that  manner,  it  would  be  a  ufing  of  that 
firm.     So  it  is  fufEcient  to  allege  in  part  defcription  of  the 
bills  fo  fecreted  and  ftolen,  that  they  weTefagfcnttj  by  A.  and 
B.,  without  faying  that  they  were  drawn  or  made  by  them. 

Thomas  Thomas  was  indicted  on  the  ftat.  5  Geo*  3.  c.  2£.  Thomas's  ate, 
f.  18.  and  7  Geo.  3.  c.  co.  f.  2.     Firft  for  robbing  the  mail  °f  J?"'17^* 

'  J  J  ft  Mb.  Duller  |. 

in  which  letters  were  fent  by  the  General  Poft  from  Briftol  to  and  MS.  jud. 
London  of  one  letter  directed,  &c.  againft  the  form  of  the  flat.-,  £'  S'  *Leach* 
and  zdly,  for  dealing  and  taking  out  from  out  of  a  certain  bag  Tbei 
of  letters,  called  the  Briftol  bag  for  London,  then  and  there  'cf  in 
fent  by  the  pod  from  Briftol  to  London,  one  letter  directed,  ~**4**^*?r 
Sec.     Both  thefe  offences  were  charged  to  have  been  com-  ^at'aauaily 
initted  in  the  county  of  Middlefex-;  and  the  trial  was  had  at  '?'*<*  i*vder  t» 
the  Old  Bailey.     It  was  proved  that  the  Bridol  bag  was  put  •*••.•&«  tbe'fta- 
wgh  the  reft  in  the  mail  box  at  Bridol;  that  the   prifoner  e^te, ' *** ca™st 

,  be  laid  in  the 

on.  the  fame  night,  went  on  the  outfide  of  the  mail  coach  .-*'.y  where  nty 
from  Bridol  to  London ;  and  that  fome  part  of  the  way,  in  '£'£$!£ %" 
the  counties  of  "Wilts  and  Berks,  he  fat  on  the  guard's  feat,  »>;  the  jury  finj 
from  whence  he  was  enabled  to  open  the  mail  box  in  which  'wtre'Ta^fnm 
the  bags  were,  and  take  out  fome  of  its  contents.     That  he  tb:,  ha£  '"J'-mt 

J  Littn<-i  r     6tber  county 

rode  upon  the  coach  box  the  reft  of  the  journey,  and  left  through  w^4 
the  coach  at  Hyde  Park  Corner.     There  was  no  doubt  of  thea?flhad 
the  faft  of  the  prifoner's  having  taken  the  letters  out  of  the 

mail 
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ch.  xvi.  §  39.  mail  bag,  the  feal  of  which  had  been  broken,  and  the  con- 
Letter£fmails>    tents  of  fome  of  the  letters  were  traced  to  him  ;  but  it  was 
r  objected  that  there  was  no  evidence  to  prove  the  offence  to 

have  been  committed  in  Middlefex,  but  on  the  contrary 
either  in  Wilts  or  Berks.  To  this  it  was  anfwered,  that 
the  offence  was  not  complete  till  the  prifoner  had  quitted  the 
coach,  which  was  in  Middlefex  ;  or  at  any  rate,  having 
pofieffion  of  the  letters  there,  it  was  a  new  taking  and  of- 
fence in  that  county.  The  jury  found  the  prifoner  guilty, 
and  that  the  letters  were  not  taken  out  of  the  bag  in  Middle- 
fex, but  in  one  of  the  other  counties.  But  upon  reference 
to  the  Judges  in  Hilary  term  1795,  they  held  the  conviction 
bad  ;  the  offence  not  having  been  proved  where  it  was 
laid. 

It  may  be  remarked  upon  the  above  ftatutes,  that  they 
do  not  make  the  ftealing  of  letters  generally  a  capital  of- 
fence, but  the  ftealing  them  from  the  places  particularly 
fpecified  ;  which  is  a  definite  act,  local  in  its  nature,  and 
cannot  be  extended  by  conftruction  to  a  new  taking  in  every 
county  in  which  the  thing  ftolen  is  conveyed,  as  in  the  cafe 
of  fimple  larceny. 

,  .0  It  is  generally  faid   that  larceny  cannot  be  committed  of 

Waft,  wreck,    that  wherein  none  have  any   determinate  property,  as  of 

fff'  treafure-trove,  waifs,  &c.  till  feizsd.     The  fame  was  faid 

i  Hawk.  ch.  77» 

f.  24.  of  wreck;  but  now  the  legiflature  have  by   a  moft  Jutland 

''^  humane   ftatute  (26  Geo.  2.  c.  19.),  protected  the  owners 

of  property  in  this  ftate  againft  the  odious  plunderers  of  it. 


*MS.Sum  2<o.  And  ;ndee(i  there  feems  to  be  fome  incorre&nefs  in  the  ge- 

26  Geo.  2  c.  19. 

Vide  poft.  Lar-  nerality  of  the  pofition  with  refpect  to  the  other  things 
ceny  from  ships.  mentioned.  As  waifs,  treafure-trove,  Sec.  the  lord  has  Jio 
determinate  property  in  them  till  feizure;  but  the  true 
owner,  though  unknown,  who  has  loft  or  been  robbed  of 
the  things  themfelves,  has  ftill  a  property  in  them.  Pulton 
therefore  afiigns  the  uncertainty  of  the  true  owner,  as  the 
reafon  why  they  are  not  the  fubject  of  larceny  ;  a  reafon 
which,  though  not  true  to  the  full  extent  of  it,  does  at  leaft 
imply  that  if  the  owner  be  known,  larceny  may  be  com- 
mitted of  them.  Where  indeed  the  circumftances  of  the  cafe 
furniih  a  prefumption  of  an  intended  dereliction  of  fuch 

property 
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property  on  the  part  of  the  owner,  there  no  larceny  can  be  ch-  xv*-  $  40- 
committed  before  feizure  by  the  lord,  becaufe  the  taking  is          &™*k' 
not  invito  domino.  *  « 

It  Is  however  certain,  that  larceny  cannot  be  committed         §4'- 
of  fuch  animals  in  which  there  is  no  property,  as  of  beafts  tj^    ***  **" 
that  are  feraj  naturse  and  unreclaimed  ;  fuch  as  deers,  hares,  Staundf.  25.  t>. 
and  conies  in  a  foreft,  chafe,  or  warren  ;  fifh  in  an   open  \  Biac 


river  or  pond  :  old  pidgeons  out  of  the  houfe  ;  or  wild  fowls  23?>6- 

i     •  i   vi  i  i_          i_  e  t-  I  Hale,  510,511. 

at  their  natural  liberty:  although  any  perion  may  have  an  iHawk.ch.3-. 
cxclufive  right  ratione  loci  aut  privilegii  to  take  them  if  he  f'  *5-  to  2g- 

Sura.  67,  8. 

can  in  thofe  places.     But  if  they  are  dead,  reclaimed,  and  3L«v.  227. 
known  to  be  fo,  or  confined  and  mar  ferve  for  food,  it  is  P.1.T'",v-Powen' 

V»  ;  .;es  Rep.  40. 

otherwife  evtn  at  common  law.  For  of  deer  fo  inclofed  in  a 
park,  which  may  be  taken  at  pleafure  ;  fifli  in  a  trunk  or  net, 
or  as  it  fliould  feem  in  any  other  inclofed  place  which  is  ?wen'  10* 

Cro.  Car.  553. 

i   private  property,  and  where  they  may  be  taken  at  the  plea-  Vidt  port,  more 

\  fure  of  the  owner  at  any  time  ;  pheaiants  or  partridges  in  a  "•*• 
mew,  young  pidgeons,  or  old  ones  when  {hut  up;  young 

\   hawks  in  a  neft,  and  even  old  ones,  or  falcons  reclaimed  and  ^'^t.  •.•  Ed. 

I   known  by  the  party  to  be  fo  ;  larceny   may  be  committed.  3  in'ft  9'7>  3,  9. 

!  The  fame  as  to  peacocks  :  fo  of  f  wans  marked  and  pinioned,   '%Hu'eo642i 
or  fwans  unmarked,  if  tame,  kept  in  a  mote,  pond,  or  pri- 
vate river  :  but  if  they  range  out  of  the  royalty,  it  is  no  felony 
to  take  them  though  marked,  becaufe  it  cannot  be  known 
that  they  belong  to  any  perfon.     Nor  can  larceny  be   com- 
mitted of  the  eggs  of  thefe,  or  of  hawks  ;  becaufe  the  flat. 
II  H.  7.  c.  17.  has  appointed   a  lefs  punifhment,  namely, 
fine  and  imprifonment.     But  the  Healing  a   llock  of  bees  T;bbs  T  Sn-.itr:, 
feems  to  be  admitted  to  be  felony. 

John  Rough  being  convicled  on  an  indictment  for  dealing  J^ba  Rough's 
a  pheafant,  value  40  s.,  of  the  goods  and  chattels  of  H.  S.  ;  At  1779^ 
all  the  Judges  on  a  fecond  conference  in  Eafter  term  1770.  ws-  Eulw  J- 

....  ,     *  i_        -MS  Sam.  15!. 

after  much  debate  and  difference  of  opinion,  agreed  that  the  3  MS.  Sum.  4  v 
conviction  was  bad  ;  for  in  cafes  of  larceny  of  animals  ferse  and  MS  t>o*n 
nature,  the  indiftment  muft    fhew  that  they  were  either 
dead,  tame,  or  confined  ;  otherwife  they  muft  be  prcfumed 
to  be  in  their  original  ftate  ;  and  that  it  is  not  fufEcient  to 
add  "  of  the  goods  and  chattel*"  of  fucb  anenc. 
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Ch.xvi.  §42.       By  ftat.  i  H.  7.  c.  7.  the  unlawful  hunting  in  any  forcft, 

park,  or  warren,  being  private  property,  in  warlike  array, 

by  night,  or  with   painted   faces,  &c.  was   made  felony. 

Deer'         But  the  ufe  of  that  ftatute,  which  feems  principally  to  have 

i  H.  7.  c.  7.      been  levelled  at  public  difturbers  of  the  peace,  is  fuperfeded 

By  deerfealeriy    by  the  more  general  law  of  the  9  Geo.  i.  c.  22.  "  whereby 

Armed  and  dif-      tt  jf  anv  perfon  or  perfons,  being  armed  with  fwords,  fire- 

9 Geo.  i.  c.  21.  "  arms,  or  other  offenfive  weapons,  and  having  his  or  their 

f.  i.  made  per-    «  faces  blacked,  or   being  otherwife  difeuifed,  {hall  appear 

fetualby^iG.z.         . 

c.  4.1.  f.  a.          '  in  any  foreft,  chafe,  park,  paddock,  or  grounds  mclofed 
&"r.  (c  w;th  any  wanj  paiCj  or  other  fence,  wherein  any  deer 

"  have  been  or  fhall  be  ufually  kept,  or  in  any  warren  or 
"  place  where  hares  or  conies  have  been  or  {hall  be  ufually 
"  kept ;  or  in  any  high  road,  open  heath,  common,  or 
"  down  ;  or  {hall  unlawfully  and  wilfully,  hunt,  wound, 
"  kill,  deftroy,  or  fteal  any  red  or  fallow  deer  ;  or  unlaw- 
"  fully  rob  any  warren  or  place  where  conies  or  hares  are 
<c  ufually  kept ;  or  {hall  unlawfully  fteal  or  take  away  any 
"  fifh  out  of  any  pond  or  river ;  or  if  any  perfon  or  perfons 
Wbetltr  armed  "  (^  e-  whether  armed  and  difguifed  or  not,)  {hall  unlawfully 
«r.d  difguijtd  or  <«  and  wilfully  hunt,  wound,  kill,  deftroy,  or  fteal  any  red 
"  or  fallow  deer,  fed  or  kept  in  any  places  in  any  of  the 
"  king's  forefts  or  chafes,  which  are  or  fliall  be  inclofed 
"  with  pales,  rails,  or  other  fences,  or  in  any  park,  pad- 
<f  dock,  or  grounds  inclofed,  where  deer  have  been  or  mail 
"be  ufually  kept,"  &c. 

RtfaAng  fuck  of.      "Or  {hall  forcibly  refcue  any  perfon  being  lawfully 
fenders.  tt  cuftody  of  any  officer  or  other  perfon  for  any  of  the  o 

"  fences  before  mentioned,"  &c. 
Pncurert.  "  Or  {hall  by  gift  or  promife  of  money  or  other  reward* 

"  procure  any  of  his  majefty's  fubje£ls  to  join  him  or  them 
"  in  any  fuch  unlawful  a£t ;  every  perfon  fo  offending,  be- 
«l  ing  thereof  lawfully  convi&ed,  {hall  be  guilty  of  felony 
"  without  benefit  of  clergy." 

Surrender  daufes.  By  f.  2.  and  fubfequent  fe£lions,  provifions  are  made  for 
^i^tit.P.oceft  attainting  fuch  offenders  not  furrendering  themfelves  on 
party."8  proclamation,  as  therein  directed }  which  will  be  fet  forth 

elfewhere. 

By  f.  14.  "  Every  ofFence  committed  contrary  to  this  acT;; 
"  fhall  and  may  be  inquired  of|  examined,  tried,  and  deter, 

"  minec' 


: 
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"  mined  in  any  county  within  England,  in  fuch  manner  ch.xvi.§.4». 
<f  and  form  as  if  the   fact  had  been  therein  committed." 
Corruption  of  blood,  &c.  is  faved. 

But  that  part  of  the  claufe  which  relates,  to  the  unlaw- 
fully and   wilfully  hunting,  wounding,  killing,  destroying, 
or  dealing  any  red  or  fallow  deer  in  any  foreft,  chace>  or 
inclofed  places,  where  deer  have  been  or  (hall  be   ufually 
kept,  (not  being  armed  and  difguifed,)  was  holden  by  all  the 
judges  in  Davies'  cafe  to  be  repealed  by  ftat.  16  G.  3.  c.  30.  l6  G      c 
which  punifhes  the  firft  offence  with  a  pecuniary  forfeit-  R-  »•  u«w«» 
ure  (rt);  and  then  enacts  (f.  i.)  "  That  if  any  perfon  or  per-  ^5.  boukiani 
"  fons,  after  having  been  convicted  of  any  of  the  aforefaid  Buitojs. 
"  offences,  (hall   offend  a   fecond  time  againft  this  act,  by  -cis.) 
committing  any  of  the  aforefaid  offences;  fuch  fecond 
offence,  whether  it  be  the  fame  as  the  firft  offence,  or  be 
any  other  of  the  aforefaid  offences,  fhall  be  deemed  and 
adjudged  to  be  felony,"  and  the  offender,  on  conviction  by 
indictment  {hall  be  tranfported  for  feven  years.     Confonant  Thomai  Heath's 
to  the  above  conftruttion,  no  indictment  lies  for  deer-ftealing  MarchTsoV 
in  the  firft  inftance,  although  it  be  laid  that  the  deer  was  re-  acH  ai"rerva'd« 
claimed.     And  though  the  ftatute  only  mention  red  or  fallow   juV..«.  MS. 
•deer,  yet  the  crofs  breeds,  fuch  as  what  i»  called  a  baftard  me-  JtJ<J* 

(a]  That  a&,  (the  16  G.  3.  c.  30.)  reciting  that  the  ftatutes  then  in  force  for 
;overy  and  punithment  of  deer  flealers  are  numerous,  and  many  of  them  in- 
effectual ;  and  that  the  purpofes  thereby  intended  might  be  better  effected  if  fuch 
as  are  found  defective  were  rep«»ied,  and  tr:  /ions  therein  contained, 

together  with  fuch  further  provisions  as  rruy  ;e  exiejient,  were  reduced  into  one 
aft ;  then  triads,  "  that  if  any  perfon  fliili  courfe  or  hunt,  or  fhall  take  in  any 
•*  flip,  noofe,  toil,  or  fnare,  or  fhall  kill,  wound,  or  deftroy,  or  fhali  fh . 
"  or  otherwife  attempt  to  kiil,  wound,  or  deftroy,  or  d.aii  carry  away  any  red  cr 
*'  fallow  deer,  in  any  foreft,  chace,  purlieu,  or  anc'ent  w*!k,  whether  inclofed  or 
"  not,  or  in  any  irx!ofed  park,  paddock,  wood,  cr  other  irclofed  ground  where 
"  deer  are,  have  been,  or  (hall  be  ufually  kept,  without  the  confent  of  the  owner  ^ 
"  or  without  being  duly  au.horifed  ;  or  fhall  be  aiding,  abetting,  or  auLring  tbere- 
"  Jn  or  thereunto  ;  every  perfon  f>  offending  by  courting,  hunting,  fhooiirg  at  cr 
..•wife  attempting  to  kill,  wound,  or  deftroy,  cr  by  aiding  therein  or  there- 
"  onto,  (hail  forfeit  for  every  fuch  ottsnce  zc .'.  and  e%-ery  psrfon  fo  offending  by 
"  killing,  wounding,  or  dedrojing,  or  by  taking  in  any  flip,  noof:,  toil,  or 
•*  fnare,  or  by  carrying  away,  or  by  aiding  therein  lel'pe&ively,  fhaJl  for  every 
«'  deer  fo  wcunde:.  .  :,  takrn,  or  carried  away,  forfeit  jc  »'.'* 

-g  the  penalty  in  cafe  of  a  keeper  or  perfon  er.yuiled.] 

The  hft  feclion  but  one  of  the  z&  repeals  mar.y  fta^tes  or  partt  of  them  con* 
«          -  deer  irom  ijRic.  i.  to  loGeo.  2.  both  inc!ufi\tly,  wLich  are  pardca- 

:'ii  Geo.  i. 


Rr  rwld, 
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Ch.  XVI.  §4*.  nald,  bred  from  a  menald  buck  and  a  fallow  doe,  are  within 
Deer.  ,         ^ 

r  the  ad. 

$43»  It  has  been  juft  noted  that  \he  ftealing  of  fifli  out  of  any 

Ante,  i.  41,  42.  river  or  pond  by  perfons  armed  and  difguifed,  or  forcibly 
90.  i.e.  22.  refcuing  fuch  offenders,  or  procuring  fuch  offence,  is  made 
i  Haie>  511.  a  capital  felony  by  the  flat.  9  Geo.  i.  c.  22.  But  fome- 
Foft.  366.  thing  more  is  required  to  be  faid  as  to  the  taking  of  fifh,  in 

addition  to  the  provifion  already  referred  to  in  the  black  a£r, 
refpe&irg offenders  of  this  defcription,  armed  and  difguifed  as 
therein  dated.  It  has  been  doubted  whether  at  common 
law  larceny  can  be  committed  of  fifli  in  a  pond.  It  is 
admitted  that  it  may  be  if  they  be  confined  in  a  trunk  or 
net ;  becaufe  they  are  then  retrained  of  their  natural  liberty. 
And  it  feemsdifficult  not  to  extend  the  application  of  the  fame 
reafon  to  the  cafe  of  fifh  in  a  pond  ;  the  pond  being  private 
inclofed  property,  and  the  fifh  liable  to 'be  taken  at  any  time 
Lamb.  274;  according  to  the  pleafure  of  the  owner.  Lambert  fays, 
>pl*7*  "  fifties  in  ftreams  and  rivers  are  nullius  bona,  et  occupanti 

l.  *  m 


o.j 

P1-  '<>.  conceduntur:  but  he  and  others  agree  that  it  may  be  felony 

MsTsum*5    '    to  take  them  in  a  trunk,  ftew,  or  pond  :  for  a  man  hath  fuch 

3  Inft.  109.         a  poffeffion  of  them,  that  by  their  reftraint  they  cannot  -with- 

out help  ufe  their  nature  and   for  fake   him."     So  by  Lord 

Coke;  Larceny  may  be   committed  of  fifh   in   a  trunk  or 

pond,  becaufe  they  are  not  at  their  natural   liberty,  but  as 

Fex  r.  Hanfon     it  were  in  a  pound.  The  cafe  of  Grey  and  Bartholomew  was 

o.  B.  r^am>       a  queftion  between   the  heir  and  executor,  which  of  them 

Grey  v.  Battho"   fhould  have  fifh  out  of  a  pond.     TIi  ere  it  was  adjudged  thut 

OwerT'io  tne  ne'r  was  entitled  to  them,   upon  the  fame  principle  that 

CoidJb.  129.       lie  fhould  have   deer  in  a  park.     Hawkins  confides    it   as 

6  Mod.  183'.*'*  clear  that  the  taking  fifli  out  of  a  pond  is  felony. 

^UvCT  i53*         The  ftat.  22  &  23  Car.  2.  0.25.    was   not  calculated   to 

J  Hawk.ch.  33.  remove  the  doubt,  That  ftatute,  reciting  that  whereas  div'rrs 

.     idle  perfons  do  betake  themfelves  to   Healing,  taking,  and 


jCar.R.  fciHing  of  fifh  out  of  ponds,  P°°'s»  motes,  ftcws,   and  other 
feveral  waters  and  rivers,  to  the  great  daimge  of  the  own- 
ers ;  thadls,  "  that  if  any  perfonfhall  ufe  any  cafting  net,  &c. 
"  or  other  net  whatfoever,  &c.  or  fliall  take  fifh   by   any 
-     lf  means  or  device  whatfoever,   in  any  river,  ftew,    pond, 
'«  mote,  or  other  water  as  aforefaid  •,  or  .fliall  be  aiding  or 
.  .  <«  afMing  thereunto,  without  the  licence  or  confent  of  the 

««  lord 
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"  Iprd  or  owner  of  the  faid  water  ;  and  be  thereof  convict,  Ch.xvr.  §43. 
"  &c.  before  any  juftice,  &c.;  fuch  offender  in  dealing,  tak- 
"  ing,   or  killing  fifh,  fhall  for  every  fuch  offence  give  fuch 
*'  recompence  as  the  juftice,  &c.  (hall  appoint,  not  exceeding 
"  treble  damages,  and  pay  105.  to  the  poor,  &c." 

In  Rex  v.  Mallinfon  Lord  Mansfield  faid  that  the  offence  i  Burr.  68*. 
provided  againft   by   this  ftatute   of  Car.  2.   is  Jleallngjijk : 
taking  and  killing,  in  the  intention  of  the  act,  means  dealing. 

But  now  by  dat.  5  G.  3.  c.  14.  "If  any  perfon  (hall  50.3.^14  f.j, 
*'  enter  into  any  park  or  paddock  fenced  in  or  inclofed,  or 
"  into  any  garden,  orchar  1,  or  yard,  adjoining  or  belong- 
"  ing  to  any  dwelling-houfe,  in  or  through  which  park,  &c. 
"  or  garden,  &c.  any  river  or  dream  of  water  fhall  run  or 
"  be  •,  or  wherein  (hall  beany  river,  dream,  pond,  pool, 
"  mote,  de\v,  or  other  water  j  and  by  any  means  or  device 
«c  whatfoever  fhall  deal,  take,  kill,  or  deftroy  any  fifh  bred 
"  kept,  or  preferved  in  any  fuch  river,  &c.  without  the  con- 
"  fent  of  the  owner ;  or  fhall  be  aiding  or  abiding  therein 
"  as  aforefaid  ;  or  fhall  receive  or  buy  any  fuch  fifh,  know- 
*'  ing  the  fame  to  be  fc  dolen  or  taken  as  afortfaid  j  and  being 
"  thereof  indicted  within  fix  calendar  months  next  after 
"  fuch  offence  or  offences  fhall  have  been  committed,  before 
"  any  jud^e  or  judices  of  gaol  delivery  for  the  county 
«'  wherein  any  fuch  park  or  paddock,  garden,  orchard,  or 
"  yard  IhaU  be  j  and  fhall  on  fuch  indictment  be  by  verdict 
"  or  confeffion  convicted  of  fuch  offence,  &c.  the  perfon 
"  or  perfons  fo  convickd  fliall  be  tranfported  for  7  years." 

By  f.  2.  an  offender  difcovering  and  convicting  an  accom- 
plice is  entitled  to  a  pardon. 

And  by  f.  3.  '«  If  any  perfon  fhall  take,  kill,  or  dedror, 
'«  or  attempt  to  take,  kill,  or  dedroy,  any  fiQi  in  any  river  or 
"  dream,  pond,  pool,  or  other  water,  (not  being  in  any  park 
"  or  paddock,  or  in  any  garden;  orchard,  or  yard  adjoining, 
"  &c.)  but  in  any  other  inclofed  ground,  private  property," 
be  fhall,  on  fummary  conviction,  forfeit  5 1.  to  the  owner,  &c. 

An  indictment  againd  John  Hundfon  on  the  dat*  5  Geo.  3. 
c.  14.  charged  him  with  unlawfully  entering  a  garden  of  °- 
A.T.  adjoining  and  belonging  to  her  dwelling-houfe,  in  MS.  Buiier  j. 
which  was  a  certain  pond  ufed  for  keeping  fifh,  and  without 
A>  T.'s  coofsnt,  with  a  certain  net  dealing  and  taking  out 
Era  of 
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Ch.  xvi.  5  43.  Of  the  faid  pond  a  certain  quantity  of  live  gold  and  filvcr 
\  _  ..    6m>  of  the  goods,  and  chattels  of  the  faid  A.  T.,  againft  the  form 

of  the  ftatute.  On  evidence  it  appeared  that  the  pond  out 
of  which  the  fifli  were  taken  adjoined  to  the  houfe,  and  was 
about  twenty  yards  in  length  and  ten  in  breadth  ;  that  gold 
fifh  and  other  fifh  were  kept  in  it,  which  were  ufually  fiflied 
for  with  a  hook  and  line.  It  was  objected,  that  fifli  in  an 
open  pond  were  ferae  nature,  unreclaimed,  and  not  the  pro- 
perty of  any  particular  perfon,  as  they  were  laid  to  be  in  the 
indictment.  In  anfwer  to  which  a  diftinction  was  taken  on 
the  part  of  the  crown,  that  this  was  not  an  indictment  for  a 
felony,  but  only  for  a  mifdemeanor  on  the  ftatute  (a),  though 
the  punifhment  directed  was  tranfportation.  In  Eafter  term 
1781  all  the  Judges  held  the  indictment  good,  the  cafe  being 
fully  brought  within  the  (tat.  5  Geo.  3.  without  the  allega- 
tion that  the  fifh  were  the  goods  and  chattels  of  any  perfon  ; 
and  therefore  that  part  of  the  indictment  was  furplufage. 
But  if  the  indictment  had  been  at  common  law  for  felony, 
it  was  the  opinion  of  fome  that  it  fhould  have  defcribed  what 
fort  of  a  pond  it  was,  rhat  it  might  appear  on  the  face  of  the 
indictment  that  taking  fifli  out  of  fuch  a  pond  was  felony. 

§44'  In  refpect  to  conies,  the  ftat.  Q  Jac.  i.    c.  IT.  enacts, 

&«.••    ~nd  harn*  ./  r        rt     ,,   .        ,          .   I       . 

3  j^c.  i.  c.  13.  that  if  any  perlon  mall  in  the  night-time  or  by  day  wrong- 
"  fully  or  unlawfully  break  or  enter  into  any  park  impaled, 
"  or  any  other  feveral  grounds  inclofed  with  wall,  pale,  or 
<c  hedge,  and  ufed  or  kept  for  the  keeping,  breeding,  &c.  of 
tf  any  deer  or  conies ;  and  wrongfully  or  unlawfully  (hall 
f(  huntrdrive,  or  chafe  out,  or  take  or  kill  any  deer  or  co- 
11  nies  within  any  fach  impaled  park,  &c.  again  (I  the  will  of 
"  the  owner  or  occupier,  &c.  of  the  fame,  not  having  lawful 
"  authority,  &c.;  and  thereof  {hall  be  convicted  at  the  fuitof 
"  the  king  or  the  party  grieved,  he  (hall  be  imprifoned  thn:c 
"  months,  and  pay  to  the  party  grieved  treble  damages  and 
ff  cofls,  &c.  and  find  fureties  fqr  good  behaviour  for  feven 
«c  years,  or  continue  in  prifon  till  he  does."  But  this  ex- 
tends not, to  any  grounds  to  be  inclofed  and  ufed  for  conies 
after  the  making  of  the  act,  without  the  king's  licence.  Nor 
by  f,  8.  to  the  hunting,  chafing,  or  killing  any  dter  or  conies 
in  the  Jay-time :  which  contradictory  provifiou  is  noticed  by 

(.1]   It  is  ylfrvablf,  howcvE"-,  that  the  ftatute  ufes  the  v/wdjieal. 

the 
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the  flat.  7  Jac.  I .  c.  13.  and  repealed  as  to  deer,  but  preferred  Ch.  xvi.  j  44- 

I  +  »  Cemei  tad  tares. 

as  to  conies.  « •     r- 

The  flat.  22  &  23  Car.  2.  c,  25.  f.  4.  enlarges  the  de-  M&ajC.r  z. 
fcription  of  the  offence  to  warrens  or  "rounds  lawfully  ufed 
or  kept  for  the  breeding  or  keeping  of  conies,  although  the 
fame  be  not  inclofed  ;  and  fubjeds  the  offender  to  punifh- 
ment  on  fummary  conviction. 

The  {tat.  5  Geo.  3.  c.  14.  ena£ts,  "  that  if  any  perfon  50.  ?.c.  14; 
"  fhall  wilfully  and  wrongfully  in  the  night-time,  enter  into  *  '  '9' 
<c  any  warren  or  grounds  lawfully  ufed  or  kept  for  the  breed- 
"  ing  or  keeping  of  conies,  although  the  fame  be  not  in-" 
"  clofed,  and  fhall  then  and  there  wilfully  and  wrongfully 
"  take  or  kill  in  the  night-time  any  coney  or  conies  againft 
**  the  will  of  the  owner  or  occupier  thereof,  or  fhall  be  aid- 
"  ing  or  affiiting  therein  ;  and  (hall  be  convi£ted  of  the  fame 
11  before  juftices  of  oyer  and  terminer  or  gaol  delivery; 
"  every  fuch  offender  fo  convicted,  &c.  (hall  and  may  be 
"  transported  for  feven  years,  or  fufFer  fuch  other  leffer  pu-. 
"  nifhment'by  whipping,  fine,  or  imprifonment,  as  the  court 
"  before  whom  fuch  perfon  (hall  be  tried  fhall  award." 
Provided  (f,  8.)  that  conies  may  be  killed  or  taken,  &c.  i: 

::me  on  the  fea  or  river  banks  in  the  county  of  Lincoln; 
fo  far  as  the  tide  fhall  extend,  or  within  one  furlong  of  the 
faid  banks,  &c.  ;  and  (by  f.  c.}  the  perfon  taking  them  . 
not  be  oblige^  to  make  fatisfattion  for  damage  done  by  fuch 
entrv,  unlefs  the  fame  fha'.i  exceed  one  fhilling.  The  object 
of  this  exception  was  to  prevent  the  deftrudtion  of  the 
banks  by  the  increafc  of  conies. 

BvoGeo.i.  c.  22.  "  if  any  perfon  being  armed  and  dif-  Q0-1-6-1*- 

;    *  Vtdt  anie,  6c3. 

"  gulfed  (as  before  ftated)  fhall  appear  in  any  warren  or 

:e  where  hares  or  conies  are  ufually  kept,  or  unlaw- 

"  fully  rob  any  fuch  warren,  &c.  or  (whether  armed  and 

"  difguifed  or  not)  fhall  rcfcue  any  perfon  in  cuftody  for 

fuch  offence,   or  procure  any  perfon  to  join  him  therein, 

"  he  fhall  be  guilty  of  felony  without  benefit  of  clergy." 

The  general  refult  of  thefe  ftatutes  appears  to  be,  that  by  R; 
flat.  3  Jac,  i.  c.  13.   if  a  wrong-doer  fhall  hunt,  drive  out, 
or  kill,  any  coney  in  the   night-time  in  any  inclofed 
.:J  kept  for  that  purpjfe,  which  was  fuch  at  the  time 
Rr3 
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Ch.  XVI.  §44.  of  pafling  the  aft,  or  has  become  fo  fince  by  the  king's  It- 
:on\ei  and  h^.  cencej  he  bg     rofecuted  for  the  mifdemeanor  at  the 


aflizes  or  feflions.  By  the  ftat.  22  &  23  Car.  2.  c.  25.  f.  4- 
if  he  chafe,  take,  or  kill  any  coney  either  by  day  or  night  in  . 
any  ground  ufed  for  keeping  conies,  whether  inclofed  or  not, 
he  is  liable  to  be  convi&ed  before  a  magittrate.  The  ftat. 
5  Geo.  3.  c.  14.  gives  jurifdiftion  to  the  juftices  of  oyer  and 
ter  miner  and  gaol  delivery,  where  the  offence  of  taking  or 
killing  any  coney  is  committed  in  the  night,  in  any  ground 
ufually  appropriated  to  the  keeping  of  them,  whether  inclofed 
or  not  ;  and  gives  a  difcretionary  power  of  tranfporting  the 
offender.  And  if  any  fuch  place  where  hares  or  conies  are 
kept  be  robbed  at  any  time  by  any  offender  armed  and  dif- 
guifed,  it  is  made  felony  without  benefit  of  clergy  by  the 
ftat.  9  Geo.  i,  c.  22. 

§  45.  But  there  are  fome  animals  which,  though  they  may  be 

An'MaUefbafe  Declaimed,  yet  are  confidered  of  fo  bafe  a  nature  that  no 
i^Haf',  51*.  larceny  can  be  committed  of  them  ;  fuch  as  bears,  foxes, 
j  Hawk.  ch.  33.  mollkies,  cats,  ferrits,  and  the  like.  And  the  fame  rule  ap- 
3  fait.  109.  plied  to  dogs;  but  now  by  ftat.  10  Geo.  3.  c.  18.  the  fteal- 
joG.  3.  c  18.  -ng  Of  dogs  js  ma(je  punimable  upon  conviction  before  two 
juftices. 

,    .r  Of  domeftic  animals,  fuch  as  (heep,  oxen,  horfes,  and  the 

Domeftic  ammah.  like,  or  of  domeftic  creatures  which  are  fit  for  food,  as  hens, 

»  Hawk5ch*        du°ks»  geefe»  turkeys,  peacocks,  &c.;  and  alfo  of  their  eggs, 

f.  a8.  larceny  may  be  committed.     Concerning  fome  of  thefe  par- 

ticular provifion  has  been  made  by  ftatute. 

By  ftat,   i  Ed.  6,  c.  12.  f.  10.  it  is  enacted,  "  that  no 
«<  perfon  or  perfons  who  (hall  be  convjtled  of  felonioufly 
I  Iis.Sum.  3.83.  "  fteaHng  any  horfes,  geldingb,  or  mares  ;  or  being  indicted 
I  Hale,  531.       it  or  appealed  thereof,  and  thereupon  found  guilty  by  ver- 
R.  v  'pearifs       *'  di£l,  or  fhall  confefs  the  fame  on  arraignment,  or  will  not 
foii.y.  137.        ««  anfwtr  dircdlly,  or  fliall  ftand  mute,  fliall  have  the  benefit 
"  of  clergy."     Therefore  if  the  jury  were  to  find  the  value 
to  be  1  2d.  or  under,  it  would  not  be  capital,  becaufe  the  party 
in  that  cafe  \yould  have  no  occafion  to  pray  clergy.    This 

ftatute 
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flutute  however  mentioning  thofe  animals  in  the  plural  num-  Ch.  xvr.  $  4r. 

her  only,  a  doubt  arofe  whether  it  extended  to  the  cafe  of  '"•'"' 

dealing  a  fingle  horfe,  &c. ;  to  remove  which  the  flat.  2  & 

3  Ed.  6.  c.  33.  declares  and  ena£ls,  "  that  all  perfons  felo-  ^  tc  3  Ed.  6. 

"  nioufly  taking  or  dealing  any  horfe,  gelding,  or  mare,  (hall 

"  be  put   from   their  clergy  in   like  manner  and  form  as 

"  though  they  had  been  inditled  or  appealed  for  ftlonicus 

*'  flealincr  two  horfes,   two  geldings,  or  two  mares  of  any 

"  other,  and  thereupon  found  guilty  by  verdict.,  or  confefs 

"  the  fame  on  their  arraignment,  or  {land  wilfully  mute." 

Though  this  fbtute   mentions  thofe  offenders  only  who  a  MS  Sum.  283. 
fliall  be  convicted  by  verdict  or  confeffion,   or  by  {landing  a 
mute,  or  not  directly  anfwering ;  yet  it  feems  a  reafouable 
conftruction,  according  to  Hawkins,  to  extend  it  to  thcfe  who  a  Hawk.  ch.  33. 
(hail  be  outlawed  or  challenge  above  20:  becaufe,  fays  he, 
it  is  general ;  that  all  fuch  perfons  fhall  be  put  from  their 
clergy,  &c.  in  fuch  manner  as  if  they  had  been  found  guilty, 
Sec.-,  and  if  they  had  been  found  guilty,  it  is  certain  they 
would  have  been  oufled  of  their  clergy  by  the  exprefs  words 
of  the  flat,  i  Ed.  6.  c.  12.  f.  10.     However  the  flat.  3  &  4  MS.  fupr*. 
W.  &  M.  c.  9.  feems  to  extend  to  ouft  all  fuch  offenders. 

The  flat.  37  H.  8.  c.  8.  f.  2.  was  more  particularly  worded  37H.8.C.8.  f.s. 
than  either  of  the  a  els  of  Ed.  6.  and  mentioned  "  any  horfe, 
"  gelding,  mare,  fat,  orfifejj"  but  this  flatute  is  repealed  a  Half,  364. 
by  the  general  words  of  the  flat,   i  Ed.  6.  c.  12.  except  fo 
far  as  it  is  therein  re-enacted.     And  as  the  words  "foal  or 
"  flky'  are  dropped  in  both  the  acts  of  Ed.  6.  it  has  been 
queflioned  by  fome  whether  they  extend  to  a  foal  or  filley  2 MS. Sum. 535. 
fo  as  to  ouft  clergy.     But  ya  it  feems  that  the  words  of 
thofe  acls  are  phin  and  general  enough  to  include  them  • 
and  it  is  refining  rather  too  much  to  argue  thofe  words  into 
'doubt  from  the  over  nicety  of  a  prior  ftatute  which  is  fet 
afide, 

The  fhiutes  of  Ed.  6.  extend  not  to  take  away  clergy  from  i  Hale,  5:9, 
the  acceffaries  before  or  after.     But 

By  the  flat.   31  Eliz.  c.  12.  f.  5.    (which  regulates   the  siEi.c.  n.f.  j. 
public  fale  of  horfes)  it  is  ena&ed,  "  that  not  only  all  ac-  A*ftf°r"'' 
*«  ceflaries  before  fuch  felony,  but  alfo  all  acceffaries  after 
.««  (i.  e.  in  hcrfe-flealing)   fhall  be  deprived  of  clergy,  as  the 
"  principal,  by  flatute  heretofore  made,  is  or  ought  to  be.'* 
R  r  4  But 
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Ch.  XVI.  §  47.       But  it  muft  be  obferved  that  this  flat,  extends  only  to  fuch 

HarJcS.  • 

L  perions  as  were  acceffanes  in  judgment  of  law  at  the  time 

MS.Tracy,229.  the  act  was  made,  namely,  acceflaries  at  common  law :  and 
I°MS3s7um  therefore  in  Eafter  term,  2  Ann.  it  was  agreed  by  all  the 
Poit.  f.  141.  Judges  not  to  extend  to  one  who  knowingly  received  a  ftolen 

horfe,  though  made  an  acceffary  after  by  the  flat.  3  &  4  W. 

&  M..c.  9. 

§48.  By  flat.  14  G.  2.  c.  6.  reciting  "  that  ill-difpofed  perfons 

S^eep  and  otbtr  «  }lad  made  it  a  praaice  fccretly  in  the  night  to  kill  fheep 
j4Geo.  2.  c.  6.  "  and  ftrip  off  their  (kins,  and  then  fteal  the  carcafes,  leav- 
"  ing  the  Ikins  behind  to  prevent  difcoveries ;  and  alfo  in 
"  like  manner  to  kill  fheep,  and  then  cut  them  open  and 
"  take  out  and  fteal  their  inward  fat,  leaving  their  carcafes 
"  behind  to  prevent  being  difcovered,"  &c.  enacts  "  that 
"  if  any  perfon  or  perfons  fhall  at  any  time  felonioufly  drive 
"  away,  or  in  any  other  manner  felonioufly  fteal  one  or 
"  more  fheep  or  other  cattle  of  any  other  perfon  or  perfons 
"  whatfoever ;  or  fhall  wilfully  kill  one  or  more  {heep  or 
"  other  cattle  of  any  other  perfon  or  perfons,  with  a  felo- 
«<  nious  intent  to  fteal  the  whole  carcafe  or  carcafes,  or  any 
"  part  or  parts  of  the  carcafe  or  carcafes  of  any  one  or 
'"•  more  fheep  or  other  cattle  which  fhall  be  fo  killed  ;  or 
<!  (hall  affift  or  aid  any  perfon  or  perfons  to  commit  fuch 
"  offence  or  offences;  then  the  perfon  or  perfons  guilty  of 
«'  any  fuch  offence,  being  thereof  convicted,  fhall  be  ad- 
"  judged  guilty  of  felony  without  benefit  of  clergy." 
*5G«o.  s.c.  34.  This  ftatute,  with  refpedt  to  the  words  "  other  cattle? 
is  explained  by  flat.  15  G.  2.  c.  34.  which  enacts  and  de- 
clares "  that  the  former  ftatute  was  intended  and  fhall  be 
<(  deemed  to  extend  to  any  bull,  cow,  ox,  fleer,  bullock, 
"  heifer,  calf,  and  lamb,  as  well  as  fheep,  and  to  no  other 
"  cattle  whatfoever." 

<a<e,  Richard  Cook  was*  indicted  for  ftealing  a  cow.     It  np- 

Vw-wick  Lent     peared  in  evidence  that  the  beaft  was  only  two  years  and  a 
284.   half  old,  and  had  never  had  a  calf;  and  that  fuch  female  of 


(S.c.  i  Liach,     t^e  CQW  k;n()}  however  old,  if  fhe  have  never  had  a  calf,  is 

Serjeants' inn,      always  called  a  heifer.     The  Judges   were  all    of  opinion, 

April  20,  1774.  UpOU   reference    to    them,  that    as  the   ftatute   particularly 

mentions  cows'  and  heifers,  and  the  beaft  flolen  was  not 

fuch 
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uich  as  was  defcribed  in  the  indictment,  the  prifoner  was  Ch.xvi.  §48. 

Sbtep  exd  <. 

entitled  to  an  acquittal.  cattle. 

Rawlins  was  indi£led  for  ftealing  fix  lambs  :  and  the  fact  • 

proved  was,  that  the  carcafes  of  the  lambs,  without  their  ?a*!'n!'c!!e' 

OarurOj  oUjn, 

fkins,  were   found  on  the   premifes   where  they  had  been  Aff.  1800,  cor, 
kept,  and  that  the  prifoner  had  fold  the  fkins,  (which  were  Ms>  jud°n* 
identified.)  the  morning  after  the  offence  was  committed.  Indismmt  f^ 

.         i        .      ,.r»  ,.       .....  .,     .         ftejl-.ng  lamb) 

There  was  no  count  in  the  indictment  for  killing  with  in-  fuj}ajnej  by^f 
tent  to  deal  the  carcafe,  or  any  part  thereof;  but  as  the  '*<" '*?«««/« 

,    r  ,        r    ,  i       \       •  vierefouailjn 

lambs  muft  have  been  removed  from  the  fold,  tne  jury  were  the  owner' t  • 

directed  to  find  the  prifoner  guilty,  which  they  accordingly  JJJ^JjJJ*^ 

did.     But  a  doubt  occurring  whether  as  the  ftatute  14  Geo.2.  away. 

c.  6.  fpecifies  felonioufly  driving  away,  and  felonioufly  kill-  s  pt  unt'  4' 

ing  with  intent  to  fteal  the  whole  or  any  part  of  the  carcafe, 

as  well  as  felonioufly  ftealing  in  general,  although  there 

muft,  in  fuch  cafes,  be  fome  removal  of  the  thing,  it  did  not 

intend  to  make  thefe  different  offences ;  the  cafe   was  fub- 

mitted  to  the  Judges  in  Mich,  term  1800,  who  all  held  the  (AbfenfLaw- 

conviction  right ;  for  any  removal  of  the  thing  felonioufly  rence  J^ 

taken  conftitutes  larceny.     Cromptcn's  Juftice  ftates  the  law  Crompt.  36. 

in  the  fame  manner.  ?l-  '7' 

Cowell  and  Green  were  convicted  upon  an  indictment  iaj&meKt aga-m!i 
charging  that  Cowell  felonioufly  ftole  one  live  ewe  fheep   f'^'fi  and 
the  goods,  &c.  of  J.  L.;  and  that  Green  received  "  twenty  R.V.  Owen 
pounds  of  mutton,  part  of  the  goods,  &c.  fo   as  aforefaid  anii  Green>  Sn'- 
felonioufly   ftolen,  &c.    knowing  the  fame   to  have   been  i746,e«r!  Lot^d 
ftolen."     On  a  queflion  referred  to  the  Judges,  whether  the  9:  J'BE^e' 
indictment  were  fufficient  againft  the  acceffary,  they  all  held  and  MS.  jud.' 
the  conviaion  proper.  Mich-  T<  J79*' 

To  prevent  larcenies  of  cattle  and  horfes  certain  regula- 
tions are  made  for  flaughter-houfes  by  the  ftat.  26  Geo.  3. 
c.  71. 

It  being  felony  to  fteal  the  animals  themfdves,  it  is  alfo         §  49. 

.  felony  to  fteal  the  product  of  any  of  them,  though  taken  Pr?<iuce°fj<"'t 
from  the  living  animals.     Thus  milking   cows  at  pafture, 

and  ftealing  the  milk,  was  holden  felony  by  all  the  Judges,  Serjt.  Forrter's 

on  a  cafe  referred  by  Serjt.  Leigh,  who  fat  for  Bathurft  J.  Ms>  9^-  cites 

on  the  Oxford  circuit,  about  1 769.  De  Grey's  MS' 

So 
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Ch.  XVI.  §  49.       So  pulling  the  wool  from  (beep's  backs  is  felony  j  it  being 
&4£«4«fcr    underftood  in  th;s>  as  in  the  other  inaance,  that  the  faft  is 

.  I..  done    fraudulently   and   felonioufly,  and   not   merely  from 

Martin's  cafe,      wantonnefs  or  frolic ;  which  mud   be  collected  from  con- 
Northampton  •          /•» 
L«nt  Aff.  and      current  circumitances,  fuch  as  the  quantity  taken,  the  ufe 

E»ft.term,i777,  to  which  it  is  applied,  the  behaviour  of  the  party,  &c. 

MS.  Crown  Caf. 
Ref. 

io's?'  '  L"Ch'        By  the  ftat'  !3  Gea  3'   c>  3^'  for  incorporating  the  Bri- 

tifh  Plate  Glafs  Manufaftory,  it  is  enaded  (f.  29.)  "  That  if 

Platt    /af/**-    "  *n?   Per^on  or  Pei^°»s  (hall  by  day  or  night  break  into 

Hufaftuy,  •f-  any  houfe,  (hop,  cellar,  vault,  or  other  place  or  building, 

f.\9 'continued*  "  or  ty  f°rce  enter  *nto  anv  h°uk»  &c«  belonging  to  the 
by  38  Geo.  3.  «  fajd  manufactory,  or  wherein  the  fame  (hall  be  then  car- 
"  rying  on,  with  intent  to  fteal,  cut,  break,  or  otherwife 
*'  deftroy  any  glafs,  or  plate  glafs,  wrought  or  unwrought, 
"  or  any  materials,  tools,  or  implements,  ufed  in,  for,  or 
"  about  the  making  thereof,  or  any  goods  and  wares  be- 
"  longing  to  the  f.ud  manufactory  j  or  (hall  {leal  or  wilfully 
"  or  malicioufly  cut,  break,  or  otherwife  deftroy,  any  fuch 
"  glafs,  materials,  tools,  or  implements ;  every  fuch  of- 
"  fender,  being  thereof  lawfully  convidled,  fhall  be  ad- 
"  judged  guilty  of  felony,  and  (hall  be  tranfported  for  a 
"  term  not  exceeding  feven  years."  But  the  ftat.  38.  Geo.  3. 
C.  17.  (local  and  private  a£h)  f.  24.  enabks  the  court  before 
whom  any  fuch  offender  is  tried,  to  adjudge  him  "  to  fuffcr 
•*  fuch  lefs  punifhment  as  the  court  (hall  think  fit  to  award.*' 

^j.  By  ftat.    22  Car.  2.  c.  5.  f.  3.  "  No  perfon  who  fhall  be 

Wetlitn  cktk-       «  iudi£led  for  felonioufly   cutting  and  taking,  ftealing  or 

"  5'    "  carrying  away  of  any  cloth  or  woollen  manufactures  from 

"  the  rack  or  tenters  (a]  in  the  night  time,  and  be  thereupon 

"  found  guilty  by  verdict,  or  (hall  confefs  the  fame  on  ar- 

"  raignment,  or  will  not  anfwer  to  the  fame  directly,  or 

"  (hall  ftand mute, or  challenge  peremptorily  above  twenty,  or 

"  (hall  be  upon  fuch  indictment  outlawed,  (hall  be  admitted 

«'  to  the  benefit  of  clergy."     But  (by  f.  4.)  the  court  before 

whom  fuch  offender  (hall  be  arraigned  and  condemned,  may 

(«)  Where,  as  appears  by  the  preamble,  the  faid  cloth  i:  put. for  the  drying  thereof. 


Larceny  and  Robbery.  6-19 

(Of  what  Things.') 

grant  a  reprieve  for  the  (laying  execution,  and  caufe  him  to  Ch.  xvi.  §  51. 

be  tranfpuited  for  feven  years,  "  to  be  accounted  from  the 

"  time  of  fuch  tranfportation.     And  if  iuch  offender  refufe 

"  to  be  fo  tranfported,  or  after  fuch  tranfportation  (hall  re- 

««  turn  into  England,  Wales,  or  Berwick  upon  Tweed,  he 

"  fhall  be  put  to  execution  upon  the  judgment  fo  given 

"  againft  him." 

This  ftatute  extends  not  to  acceflaries.  2  H«wk.  eh.  33 

By  ftat.  15  Geo.  2.  c.  1'-.  f  i.  "  If  any  cloth  or  woollen  f'  7°' 
"  goods  on  the  rack  or  tenters,  or  woollen  yarn,  or  wool 
"  left  out  to  dry,  fhall  be  ftolen  in  the  night,  any  juftice  of 
"  peace,  upon  complaint  made  within  ten  days  by  the  owner, 
w  may  iffue  his  warrant  to  any  peace  officer,  in  the   day- 
**  time  to  enter  into  and  fearch,  the  houfe,  out-houfe,  yards, 
M  gardens,  or  other  places,  belonging  to  the  houfes  of  every 
"  perfon  whom  fuch  owner  fhall  upon  his  oath  declare  to 
**  fuch  juftice  he  fufpe£U  to  have  ftol? n,  taken  away,  or 
"  received  the  fame.     And  if  the  officer  fhall  find  any  fuch 
"  goods,  which  from  the  oath  of  fuch  perfon  he  fhall  have 
"  reafon  to  fufpect  to  have  been  fo  ftolen,  he  fhall  appre- 
"  hend  every  perfon  in  whofe  cuftody  cr  pofieffion  the  fame 
"  (hall  be  found,  and   carry  him  before  a  juftice:  and  if 
««  fuch    perfon  arreftetl  fhall  not  give  a  fatisfactory  account 
"  how  he  came  by  the  fame,  or  in  a  convenient  time  to  be 
"  fet  by  the  juitice  produce  the  party  of  whom  he  had  the 
"  fame,  or  a  credible  witnefs  to  depofe  on  oath  his  property 
««  therein,  or  right  of  pofleffion ;  he  fhall   be   convicted  of 
"  ftealing  fuch  goods  \  and  for  the  firft  oflfence  forfeit  treble 
"  the  value,  &c.  or  be  imprifoned,  &c.     For  the  fecond 
(<  offence  fhall  both  incur  forfeiture  and  fuffer  imprifonment. 
«  And  if  fuch  perfon  fhall  again  commit  the  fame  offence, 
"  and   be    thereof  convicted,   as  aforefaid,  the  juftice  or 
"  juftices  of  the  peace  before  whom  fuch  perfon  fhall  be  fo 
"  convicted  as  aforefaid  fhall  forthwith  iflue  his  or  their 
"  warrant  to  commit  the  faid  offender  to  the  common  gaol, 
"  there  to  remain  till  the   next  affizes  or  great  feffions 
«l  where  he  fhall  be  tried  for  the  faid  offence.     And  in  cafe 
«'  he  fhall  not,  by  producing  the  party  of  whom  he  acquired 
«'  the   property  or  poffifiion  of  fuch  goods,  or  othcrwife, 
f«  prove  to  the  fatisfaftion  of  the  jury,  that  he  lawfully  ob« 

«  tained 
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ch.  xvr.  §  51.  it.  tained  the  property  or  pofleffion  of  the  fame,  he  (hall  be 
_  "  adjudged  guilty  of  felony,  and  be  tranfported  for  feven 

"  years :  and  fhall  be  liable  to  the  fame  punifhment,  and  to 
"  the  like  methods  of  profecution,  trial,  and  conviftion,  for 
"  returning  from  fuch  tranfportation,  as  other  felons  arc 
'*  liable  to  by  virtue  of  the  laws  now  ia  force."  But  (by 
f.  3.)  "  This  (hall  not  alter  any  former  law.  in  force  for 
"  dealing  or  receiving  fuch  cloth,  woollen  yarn,  or  wool, 
*'  except  where  the  proof  is  laid  on  the  offender  as  afore- 
»  faid." 

t  _2  By  ftat.  1 8  Geo.  2.  c.  27.  f.  r.  "  Every  perfon  who  fhall 

L'me^cotten.  &c.  "  by  day  or  night  felonioufly  fteal  any  linen,  fuftian,  callico, 
iSG.a.  c.  27.  tt  cotton  cloth,  or  cloth  worked,  woven,  or  made  of  any 
4G.z.  c.  j6.  "  cotton  or  linen-yarn  mixed,  or  any  thread,  linen,  or  cot- 
"  ton-yarn,  linen  or  cotton-tape,  incle,  filletting,  laces,  or 
«  any  other  linen,  fuftian,  or  cotton  goods  or  wares  what- 
«  foever,  laid,  placed,  or  expofed,  to  b.e  printed,  whitened, 
«  bowked,  bleached,  or  dried,  in  any  whitening  or  bleach- 
«(  ing-croft,  lands,  fields,  or  grounds,  bowking-houfe,  dry- 
**.  ing-houfe,  printing-houfe,  or  other,  building,  ground,  or 
*f  place,  made  uieof  by  any  callico  printer,  whifter,  crofter* 
«'.  bowker,  or  bleacher,  for  printing,  whitening,  bowking, 
**  bleaching*  or  drying  of  the  fame,  to  the  value  of  los. ; 
««  or  who  (hall  aid  or  afiift,  or  (hall  wilfully  or  malicioufly 
'<  hire  or  procure  any  other  perfon  or  perfons  to  commit 
«*  anv  fuch  offence;  or  w.ho  (liall  buy  or  receive,  any  ..fuch. 
*<  goods  or  wares  fo  ftolen,  knowing  the  fame  to  be  ftolea 
«A  as  aforefaid,  fliall  on>  conviction  be  deemed  guilty  of  fe- 
«'  lony  without  benefit  of  clergy."  But  by  f.  2.  the  court 
may  Indead  of  giving  judgment  of  death,  order  fuch  of- 
fender to  be  transported  for  fourteen  years. 

Breaking  gaol  or  returning  from  tranfportation  before  the 
end'  of  the  term  is  (by  f.  3.)  felony  without  clergy. 

4c.3.  c.37.  Alfo  the  ftat'  4Geo-  3-  c-  37-  f'  l6'  Provides  againft  the 
f.  16.  vide  tit.  breaking  into  any  houfe,  (hop,  &c.  or  other  place  or  building, 
wiu.  Mif-  wUh  .ntent  to  ftealj  cufj  or  deftroy  any  ijnen>  yaril| 

£cc.  by  making  it  felony  without  benefit  of  clergy. 
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By  flat.  3iEliz.  c.  4.  f.  i.  "  If  any  perfon  having  the  Ch.  xvi.  §5,. 
«<  charge  or  cuftody  of  any  armour,  ordnance,  munition,  Avatar.- 

c  r  o          taryj'orei,  I 

f<  (hot,   powder,  or   habiliments  of  war  of  the  queen,   &c.      ' 
«  or  of  any  victuals  provided  for  any  foldiers,   gunners,         j  ^. 
«*  mariners,  or  pioneers,  fhall  for  any  lucre  or  gain,  or  wic-  A7^/  6.-;r«, 
««  tingly,  advifedly,  and  of  purpofe  to  hinder  or  impeach  her  j^gi;,,  c.  +, 
«  majefty's  fervice,  embezzle,  purloin,  or  convey  away  the 
"  fame,  to  the  value  of  20  s.  at  one  or  feveral  times  ;  fuch 
"  'offence  (hall  be  adjudged  felony,"  &c.     By  f.  2.  the  pro- 
ftcution  muft  be  commenced  within  a  year  after  the  of- 
fence done. 

Habiliments  extend  to  harnefs  and  all  utenfils  that  belong  3  Inft-  79- 
to  war. 

The  flat.  22  Car.  2.  c.  5.  reciting  the  firft  claufe  of  the  «  Car.  r  c.  5. 
above  mentioned  ac~t,  and  that  the  offenders  were  embold- 
ened by  being  admitted  to  clergy,  enacts,  £3.  "that  no 
"  perfon  who  fhall  be  indicted  for  any  offence  againft  the 
"  faid  recited  act  of  the  3  i  Eliz.;  or"  (which  extends  to  any 
perfon  who)  "  fhall  felonioufly  fteal  or  embezzle  any  of  his 
"  majefty's  fails,  cordage,  or  other  of  his  majefty's  naval 
«'  ftores,  to  the  value  of  20  s.,  and  be  thereupon  found 
"  guilty  by  verdift,  orconfefs  the  fame  upon  arraignment, 
"  or  not  anfwer  direclly,  or  ftand  mute,  or  challenge  per- 
«<  emptorily  above  20,  or  be  outlawed  upon  fuch  indicl- 
"  ment,  fhall  be  admitted  to  the  benefit  of  clergy,"  &c. 
But  the  court  may  (by  f.  4.)  grant  a  reprieve  for  the  (laying 
of  execution,  and  caufe  the  offender  to  be  tranfporrcd 
for  feven  years,  to  be  accounted  fiom  the  time  of  fuch 
tranfportation,  and  there  kept  to  hard  labour.  "  And  if  any 
"  fuch  offender  (hall  refufe  to  be  fo  tranfported,  or  after 
"  fuch  tranfportation  (hall  return  into  England,  Wales,  or 
««  Berwick  upon  Tweed,  within  the  time  aforefaid,  he  (hall 
*'  be  put  to  execution  on  the  judgment  fo  given  againft 
••  him." 

The  a&  extends  not  to  acceffaries  or  appeals.     It  is  re-  *  Hawk.  oh.  ?  j. 
cognifed  as  an  exifting  law  in  fubfequent  ftatutes  on  the  f*'*6* 
fame  fubjecl,  which  create  feveral  new  offences. 

This  ad  of  Car.  2.  makes  the  embezzling  of  the- "king's  Kent, s«m.  Aff. 
•  naval  ftores  to 'die  amount  of  2  os.  felony, -and  takes  ^way  i749»PerBur- 

'     net  J. 
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ch.  xvi.  §  sv  clergy  from  that,  and  alfo  from  the  offence  of  Healing  fuch 

'tvyj}o™t  &('.'  ft°res  to  the  fame  amount,  which  was  fdony  before. 

*  But  further,  though  the  (lattite  fpeaks  only  of  embezzling 

^SSm  ia'  or  ftealmg  ftores  totne  value  of  208>  fti11  ic  feems  tnat  any 

fetvanw.  of  the  officers  who  have  a  bare  charge  of  taking  care  of  the 

ftores  in  the  king's  warehoufts,  or  a  mere  authority  to  order 

them  to  be  delivered  out  to  the  feveral  workmen  or  others 

properly  authorized  to  receive  them,  may  be  guilty  of  felony 

at  common  law  in  dealing  them,  to  any  amount,  from  fuch 

Thome's  cafe,     places  of  depofit.     Accordingly,  in  Thome's  cafe,  where  it 

Exeter  Sp.  Aff.    appeared  that  the  prifoner  was  foreman  of  one  of  the  ftore- 

Pahher  Se'rjt.       houfes  in  Plymouth  dock,  containing  naval  ftores,  and  had 

given  fecurity  in  200  1.  for  the  faithful  difcharge  of  his  duty, 

and  was  entrufted  with   the  receiving  and  delivering   out 

again  of  the  ftores  in  the  abfence  of  the  clerk,  whofe  proper 

duty  it  was,  when  prefent  :  and  that  certain  kerfey,  for  fteal- 

ing  of  which  he  was  indicted,  was  cut  off  by  him  from,  a 

bale  in  the  ftores,  and  delivered  by  him  to  an  accomplice, 

to  be  taken  out  of  the  yard  ;  though  the   value  were  under 

20  s.   he  was  convicted  of  larceny  at  common  law  by  the 

direction  of  the  court. 

For  other  offences  relative  to  the  flealing,  receiving,  or 
having  in  pofleffion  ftores  of  this  defcription,  I  refer  to  the 
P»ft.  f.  148.  &c.  hea(i  Of  Receivers,  after  mentioned. 

In  regard  to  the  particular  goods,  the  dealing  of  which  by 

fervants  is  punifhable  under  the  ftat.  21  H.  8.  c.  7.   or  by 

lodgers,  within  the  ftat.   3  &  4  W.  &  M.   c.  9.   they  have 

Ante,  f.  10.  26.  been  already  confidered  in  treating   of  larcenies  by  thofe 

.  refpecYive  defcriptions  of  perfons  ;  thofe  acts  being  levelled, 

more  at  the  perfons  by  whom  fuch  offences  are  committe'd, 

than  meant  for  the  protection  of  the  particular  fpecies  oi" 

property  in  general. 

.  §.54,       5.  As  to  the  Place  where  the  Offence  is  committed* 


.  '   In  treating  under  the  laft  head  of  the  feveral  fpecies  of 
Ante,  588.  618.  pr0perty  which  the  legiflature  have  thought  it  neceffary  to 
protect  from  depredation  by   a  peculiar  fan&ion,  feveral 
kinds  are  to  be  noted  to  which  fuch  fan£Uon  only  extends 
when  taken  from  particular  ..places. 
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They  were  however  confidered  under  the  former  view  of  ch.xvi.  $54- 
the  fubjec"l  ;  bjecaufe  it  was  not  fo  much  the  refpective  places 
which  were  intended  to  be  fo  fecured,  as  the  feveral  enume- 
rated chattels  ufually  kept  there.  But  under  the  prefent 
head  of  inquiry  I  (hall  he  led  to  confider  fuch  ftatutes  as 
have  been  palled,  more  for  the  purpofe  of  fccuring  particular 
places  from  being  plundered,  than  of  fecuring  any  fpecific 
property  preftrved  therein  :  although  attention  mult  ftill  be 
paid  in  fome  iuftances,  which  will  be  pointed  out,  to  the 
general  nature  of  the  property  taken. 

Larceny  from  the  houfe  is  not  diftinguiftied  at  common         *  -_ 
law   from  fimple  larceny,  unlcfs  where  it  is  accompanied  Lorctr.y  fro*  ibe 
with  the  circamftance  of  breaking  the  houfe  at  night,  when  z  MS.  Sum. 
it  falls  under   another  defcription,  that  of  burglary.     This  a7*-  518. 
offence,  it  feems,  may,  as  in  other  cafes,  be  effeded,  as  well  a?9,  240,  K 


where  a  delivery  of  the  thing  out  of  the  houfe  is  obtained  by 

any  artifice  from  any  perfon  therein   at  the  time,  as   where  ante,  f.  39. 

the  thief  himfelf  enters  the  houfe  and  takes  it  there.     In 

robbery  and  'burglary  the  value  is  immaterial,  however  fmall 

it  be;  for  thofe  were  capital  offences  before  the  ftatute  al-  JT</*ft.25Ed  5. 

lowing  clergy  ;  and  under  different  ftatutes  clergy  is  oufted  tt*  3'  c'  4' 

generally  in  thofe  two  cafes.     But  in  all  other  cafes  of  lar- 

ceny committed  in  a  dwelling-houfe,  where  clergy  is  taken 

away,  the  value  mud  exceed  ajkil!ingt  or  it  is  not  a  capital 

offence.     And  now  by  various  acls  of  parliament  the  benefit 

of  clergy  is  taken  away  from  larcenies  committed  in  a  houfe 

in  almoft  every  inftance.     And  though  the  multiplicity   of 

thofe  provifions  is  apt  to  create  fome  confufion,  yet  upon  com- 

paring them,  we  may  collect  that  the  benefit  of  clergy  is  de- 

nied upon  the  following  domeftic  aggravations  of  larceny  : 

Firji—In  Larcenies  above  the  Value  of  12  d.  committed.  i  (6. 

1.  In  a  church  or  chapel,  witli  or  without  violence  or  break-       ,?«&' 

.     .  43  H.  8.  c.  i. 

ing  the  fame.  i.  3.    t  Ed.  6. 

2.  In  a  booth  or  tent  in  a  fair  or  market,  in  the  day  or  night,  c 

by  violence  or  breaking  the  fame,  the  owner  or  feme  of  *  &  6fEd>  6' 
his  family  being  therein  ;  though  they  need  not  be  put  »  Ha!e,  sza. 
in  fear.  Poft-  f'  ?4- 

n  3-Bjr 
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Ch.-xvi.  |<6.  3.  By   robbing  a  dwelling-houfe  in   the  day-time:  (which 

Inhoujfi,   &c.-  ...          .          ,.  .          f.  r         i     .          •  * 

_     ' .     ...  ,  robbing  implies  a  breaking;)  any  perfon  being  therein, 

3  &  4  vv.  &  M.         though  not  put  in  fear. 

2,  ivis.Sum.i7a  4'  In  adw~lling-houfe,  by  day  or  night,  without  breaking  the 
528.  Port.  f.  72.  fame,  any  perfon  being  therein  and  put  in  fear  ;  which 
3^&  4  W.  &  M-  amounts  in  law  to  a  robbery  (a) :  and  in  both  thefe  laft 
toft.  f.  69.  instances  acceflaries  before  the  fact  are  excluded  clergy. 

Secondly— In  Larcenies  to  the  Value  of  $s.  committed. 

39E15z.  c.  15.  *•  %  breaking  any  dwellrng-houfe,  or  any  out-houfe,  (hop, 
or  warehoufe,  thereto  belonging,  in  the  day  time  ;  though 

3  &  4  w.  &  M.         no  perfon  be  therein  :  which  extends  to  aiders,  abettors, 

Po?t.  f.Ve!"'  anc*  acceflaries  before  the  fact. 

jo&izW.  3.  2.  By  privately  ftealing  goods,  wares,  or  merchandizes  ir< 
any  (hop,  warehcufe,  coach-houfe,  or  ft  able,  by  day  , or 
•night ;  though  the  fame  be  not  broken  open  ;  and  though 
no  perfon  be  therein  :  which  extends  likewife  to  fu^h  as 
affilt,  hire,  or  command  the  offence  to  be  committed. 

Thirdly  —  In  Larcenies  to  the  Value  ofqos. 

IT.  Ann.  ft.  i.  In  a  dwelling-houfe  or  its  out-houfes,  though  not  :brokon 
c  7-  open,  and  whether  any  perfon  be  therein  or  not;  unlcf, 

committed  by  apprentices  under  the  age  of  15,  againit 
their  mafters  :  this  alfo  extends  to  aiders  and  affifters. 

s  jjy.  Keeping  this  index  to  the  ftatutes  in  view,  as  far  as  re- 

*&  ./*-<»'«•  fpe£ls  the  value  of  the  goods  ftolen ;  the  fubje£l  will  be  beft 
illuftrated  by  a  recital  of  the  ftatutes  themfelves  in  order  of 
time,  and  a  fubfequent  reference  to  them  under  the  feveral 
heads  of  offences  into  which  they  branch  ;  together  with  the 
cafes  which  have  been  adjudged  upon  the  conftruclion  of 
each.  I  begin  with  the  ftat.  23  H.  8.  though  it  is  much  to 
be  doubted  whether  it  be  not  repealed  as  to  the  point  of 
clergy,  by  ftat.  i  Ed.  6.  c.  12.  which  fupplies  its  place  in  great. 
meafure  •,  and  if  fo,  not  revived  by  (tat.  c  &  6  Ed.  6.  c.  io. 
SJH  3  c  t-.f.j.  By  ftat.  23  H.  8.  c.  i.  f.  3.  "  No  perfon  who  fhall  be 
"  found  guilty  after  the  laws  of  this  land,  for  robbing 'any 
"  churches,  chapels,  or  other  holy  places;  or  for  robbing 

(a]  If  the  property  be  taken  by  violence  or  terror  in  the  prefence  of  the  pn-.-y, 
which  alone  amounts  Co  robbery,  propcily  fg  called,  th:  value  is  immaterial.  I'idt 
poll.  f.  70. 

"    Ot  i 
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.:  any  perfon  or  perfons   in  their  dwelling-houfes,   orch.xvi 
"  dwelling-places;  the  owner  or  dweller  in  the  fame  houfe,    • 
11  his  wife,  his   children,  or  fervants,  then  being  within,  "~ 
f<  and  put  in  fear  and  dread  by  the  fame  •,  or  for  robbing  of 
"  any  perfon  or  perfons  in  cr  near  about  the  highways:  nor 
"  any  perfon  or  perfons  being  found  guilty  of  any  abetment, 
ct  procurement,  helping,    maintaining,  or  counfelling  of  or 
"  to  any  fuch  felonies,  (hall  be  admitted  to  his  clergy ;  fuch 
<c  as  be  within  holy  orders  only  excepted." 

By  ftat.  25  H.  8.  c.  3.  f.  2.   "  Every  perfon   indicated  of  25H.  8.  0.3. 
ft  robbery,  burglary,  cr  other  felony,  according  to  the  tenor  ''•  2> 
"  and  meaning  of  the  ftat.  23  H.  8.  and  thereupon  arraigned, 

do  ftand  mute,  or  challenge  peremptorily  above  20,  or  not 
<f  anfvrer  directly  to  the  fame  indi&ment  and  felony  where- 
'*  upon  he  is  fo  arraigned,  (hall  lofe  the  benefit  of  his  clergy, 
*'  in  like  manner  and  form  as  if  he  had  direclly  pleaded  to 

the  faid  robbery,  burglary,  or  felony,  whereupon  he  is  fo 
'*  arraigned,  and  thereupon  had  been  found  guilty,  after 
"  the  laws  of  the  land." 

By  ftat.  i  Ed.  6.  c.  12.  f.  10.  "  No  perfon  who  (hall  be  $58. 
t{  in  due  form  of  law  attainted  or  convicted  of  breaking  of  f  Eli-  6- c-  '*• 
<*  any  houfe  by  day  or  by  night ;  any  perfon  bting  then  in 
"  the  fame  houfe,  where  the  fame  breaking  (hall  be  com- 
lf  mitted,  and  thereby  put  in  fear  or  dread  ;  or  of  robbing 
"  any  perfon  in  or  near  the  highway ;  or  of  -feloniouily 
"  taking  of  any  goods  out  of  any  parifti  church  or  chapel ; 
u  or  being  indicbed  or  appealed  of  any  of  the  fame  offences) 
**  and  thereupon  found  guilty  by  verdict,  or  fhall  confefs 
<(  the  fame  upon  his  arraignment,  or  will  not  anfwer  direclly, 
*'  or  (hall  ftand  mute,  (hall  (not)  be  admitted  to  the  beneSt 
*'  of  his  clergy.  And  in  all  other  cafes  of  felony,  other 
"  than  fuch  as  are  before  mentioned,  &c.  all  perfons  \vho 
"  (hall  be  arraigned  or  found  gui'ty  upon  their  arraignment, 
"  or  (hall  confefs,  or  ftand  mute,  in  form  afcreiaid,  (hall 
*'  have  their  clergy  in  like  manner  as  before  the  i  H.  8." 
This  ftatute  muft  be  intended  of  fuch  a  houfe  breaking,  as 
amounts  to  or  is  attended  wkh  felony.  Pofi.  f.  68. 

The  ftat.  5  &  6  Ed.  6.  c.  10.  f.  i.  &c.  reciting  the  above-        §  ^ 
mentioned  claufe  of  the  ftat.  23  H,  8,  concerning  clergy,  5&  6£^  »• 

S'  ,  c.  io. 
i  and 
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Ch.  XVL  5  <;.>  and  taking  notice  that  it  was  defective  in  omitting  thofe  who 
__""_" '  rob,  &c.  in  one  county,  and  remove  the  thing  taken  into 
Statutes.  another^  and  were  there  tried,  &c.  and  that  this  omiflion 
was  fupplied  by  the  flat.  25  H.  8.  which  latter  ftat.  was 
made  ineffectual  in  this  refpect,  by  the  ftat.  i  Ed.  6.  c.  12. 
which  reftored  clergy  as  it  flood  before  the  reign  of  Hen.  8th 
to  all  the  felonies  not  therein  mentioned  j  and  that  by  reafon 
of  the  faid  flat,  of  Ed.  6.  many  perfons  committing  robbery 
or  burglary  in  one  county,  and  flying  into  another,  and  there 
taken  with  the  mainour,  and  convicted  of  larceny,  had  been 
admitted  to  their  clergy,,  to  the  great  emboldening  and  com- 
forting of  fuch  offenders  ;  for  redrefs  whereof  enacts,  "  that 
«f  the  ftat.  25  II.  8.  touching  the  putting  of  fuch  offenders 
"  from  their  cltrgy,  and  every  article,  claufe,  and  fentence 
•«'  contained  in  the  fame,  touching  clergy,  (hall  touching  fuch 
'«  offence  from  henceforth  to  be  committed  and  done,  (land, 
"  remain,  and  be  in  full  force  and  virtue,  in  fuch  mannes 
"  and  form  as  it  did  before  the  making  of  the  faid  aft  of- 
«  i  Ed.  6." 

$  do.  The  ftat.  5  &  6  Ed.  6.  c.  9.  f.  I  &  2.  reciting  the   ftat, 

5  &  6  Ed.  6.  of  the  23  H.  8.  c.  i.  "which  was  made  perpetual  by  the  flat. 
32  H.  8.  c.  3.  and  that  it  had  been  doubted  whether  if  fach 
robberies  and  felonies  have  been  committed  in  dwelling- 
houfes,  &c.  the  "  owner  or  dweller  in  the  fame,  his  wife, 
**  children-,  or  fervants,  being  then  put  in  fear  or  dread  by 
"  the  fame,  the  offender  fhould  lofe  his  clergy,  unlef's  the 
*«  fame  robbery  or  felony  be  committed  in  the  very  chamber, 
**  houfe,  or  place,  where  the  owner  or  dweller  in  the  fame 
"  houfe,  his  wife,  &c.  fhall  happen  to  be  or  lie  at  the 
*  time  of  fuch  robbery  or  felony  committed,  aad  put  in 
**  fear  or  dread ;  although  the  owner  and  dweller  in  fuch 
"  houfe,  &c.  his  wife,  &c.  at  the  time  of  fuch  robbery 
"  and  felony  committed,  were  or  lay  in  other  places  within 
"  the  precinct  of  the  fame  dwelling-houfts,  nigh  unto  the 
<{  honfe  or  place  where  fuch  robbery  and  felony  fhall  happen 
**  to  be  done.  Or  if  it  happen,  that  the  owner  ot  dweller 
«  within  the  fame  houfe,  where  fuch  robbery  and  felony 
*<  fhall  be  done,  his  wife,  &c.  to  be  afleep  at  the  time  of 
"  fuch  robbery  2nd  felony,  although  the  fame  robbery  were,, 

«  done 
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**  done  in  the  chamber  or  place  where  the  own;r  or  dweller  ch-  Xyl-  §  £o. 

1  In  ki-jjes,  &  c. 

"  in  the  fame  houfe,  his  wife,  &c.  then  lay;  the  ottc  inters  __     ^ 

"  being  found  guilty  thereof  fhould  lofe  their  clergy.     And       $:. 

"  reciting  (f.  3.)  further,   that  it  had  been  doubted  whether 

"  if  fach  robberies  and  felonies  be  committed  in  any  booth 

"  or  tent  in  any  fair  or  market,  the  owner  of  the  fame,  his 

"  wife,  &c.  being  within  the  fame  at  the  time  of  the  coni- 

"  mitting  of  fueh  felonies,   and  put  in  fear  and  dread,  the 

tf  offenders  therein,  being  found  guilty,  fhould  not  lofe  their 

"  clergy."     (S.  4.)  "  For  the  true   declaration  and  expla- 

"  nation  of  the  fame  doubts  before  recited,  enacls,  ordains, 

"  and  eftablifhes,   that  if  any  perfon  or  perfons  be   found 

"  guilty  of  robbing  of  any  perfon  or  perfons  in  any  part  or 

"  parcel  of  their  dwelling-houfes  or  dwelling-places,  the 

(i  owner  or  dweller  in    the  fame  houfe,   or  his  wife,  his 

"  children,  or  fervants,  being  then  within  the  fame  houfe 

"  or  place,  where    it  {hall   happen  the  fame  robbery  and 

«'  felony  {hall  be   committed   and   done,  or  in  any  other 

"  place  within  the  precincl  of  the  fame  houfe  or  dwelling. 

"  place  ;  that  fuch  offenders  (hall  not  be  admitted  to  their 

"  clergy;  whether  the  owner  or  dweller  in  the  fame  houfe, 

'•'  his  wife,   or   children,    then  and  there  being,  (hall  be 

"  waking  or  fleeping."     "  And   (f.  5.)    that  no  perfon  or 

"  perfons  which  {hall  be  found  guilty  of  and  for  robbing 

"  any  perfon  or  perfons  in  any  booth  or  tent  in  any  fair  or 

*c  market,  the  owner,  his  wife,  his  children,  cr  fervants, 

"  or  fervant,  then  being  within  the  fame  booth   or  tent, 

"  (hall  (not)  be  admitted  to  the  benefit  of  clergy,  &c.  whe- 

*'  ther  the  owner  or  dweller  of  fuch  booths  or  tents,    his 

"  wife,   children,  or  fervants  being  in  the  fame  at  the  time 

"  of  fuch  robberies  and  felonies  committed,  (hall  be  flecp- 

**  ing  or  waking." 

The  ftat.  4  &  5  Ph.  &  M.  c.  4.  f.  r.  enacts,  «  that  every        *  5 
"  perfon  who  (hail  malicioufly  hire,  command,  or  counfel  4&5Fh 
"  any  perfon  or  perfocs  to  commit  or  do  any  robbery  in  any  c>  *" 
"  dwelling-houfe  or  houfes,  or  in  or  near  the  highway  ia 
"  the  realm  of  England,  or  in  any  of  the  queen's  dominions, 
if  or  to  commit  or  do  any  robbery  in  any  place  within  the 
"  marches  of  England  againft  Scotland  \  that  then  every  fuch 

S  f  2  «'  offender 
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61.  "  offender  being  outlawed  thereof,  or  being  thereof  arraigned 
c'    "  and  found  guilty  by  the  order  of  the  law,  or  being  other- 
S£t*f£         "  wife  lawfully  attainted  or  convicted  of  the  fame  offence  •, 
"  or  being  arraigned  thereof  do  ftand  mute,  or  challenge  pe- 
f<  remptorily  above  20,  or  will  not  anfwer  directly  to  fuch 
"  offence,  fhall  not  have  the  benefit  of  clergy." 

a  Hawk.  ch.  33.       Though  this  ftatute  be  general  as  to  atl  robberies  in  any 
1 1  Co.  *7.          dwelling-houfe,  yet  it  is  reftrained  ia  the  conflruction  of  it 
to  fuch  robberies  of  this  kind  as  are  excluded  from  clergy  by 
fome  former  ftatute. 


$62. 

39  P.liz.  c. 
p6ft.  f.  75. 


*f 

(f. 


The  flat.  39  Eliz.  c.  15.  f.  i.  reciting,  "  that  then  of 
late  divers  felonious  perfons  underftanding  that  the 
robbing  of  houfes  in  the  day-time,  no  perfon  being  therein 
at  the  time,  is  not  fo  penal  as  where  fome  perfon  is  there- 
in, had  been  emboldened  to  take  their  opportunity  to 
commit  many  heinous  robberies  in  breaking  and  entering 
divers  houfes  efpecially  of  the  poorer  fort,  who  are  not 
able  to  keep  any  fervant,  or  otherwife  to  leave  any  perfon 
to  look  to  their  houfe  when  they  go  to  hear  divine  fer- 
vice,  or  from  home  to  follow  their  labour,"  £c.  enacts 
2.)  "  that  if  any  perfon  or  perfons  fhall  be  found  guilty 
and  convicted  by  verdict,  confeflion,  or  otherwife,  ac- 
cording to  law,  for  the  felonious  taking  away  in  the  'day- 
time of  any  money,  goods,  or  chattels,  being  of  the  value 
of  5  s.  or  upwards,  in  any  dwelling-houfe  or  houfes,  or 
any  part  thereof,  or  any  outhoufe  or  outhoufes,  belonging 
to  and  ufed  with  any  dwelling-houfe  or  houfes  ;  although 
no  perfon  (hall  be  in  the  faid  houfe  or  outhoufes  at  the 
time  of  fuch  felony  committed  $  then  fuch  perfon  fhall 
not  be  admitted  to  clergy." 

The  flat.  3  &  4  W.  &  M.  c.  p.  f.  2.  enacts  «  that  if  any 
1&  <>w.  ft  M.  tt  perfon  or  perfons  whatsoever  be  indicted  of  any  offence,, 
9*f-  z-          «  for  which  by  virtue  of  any  former  ftatute  he  or  they  are 
"  excluded  clergy,  if  he  or  they  had"been  thereof  convicted 
«  by  verdia  or  cohrefHon  ;   if  he  or  they  ftand  mute,  or  will 
«  n6t  anfwer  directly  to  the  felony;  or  challenge  peremptorily 
«  above  20,   &c.  or  fhall  be  outlawed  thereupon,  (hall  not 

«  be  admitted  to  the  benefit  of  clergy.'* 

The 
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The  fame  ftatute,  f.  i.  enacts  "  that  all  and  every  per-  ch.  xvi.  §64. 
*'  .fon  or  perfons  who  (hall  rob  any  other  perfon  ;  or  (hall  ''_ 

*l  felonioufly  take  away  any  goods  or  chattels,   being  in  any       5, •,/„.-,.. 
"  dweliing-houfe,    the    owner  or  any  other  perfon   being         §64. 
"  therein  and  put  in  fear ;  or  (hall  rob  any  dweiling-houfe  3  &  4fW-  &  M- 
"  in  the  day-time,  any  perfon  being  therein  ;    or  (hall  com- 
««  fort,  aid,  abet,   affift,    counfel,   hire,  or  command,  any 
"  perfon  or  perfons  to  commit  any  of  the  faid  offences; 
<*  or   to  break   any   dwelling-houfe,   (hop,   or   warehoufe, 
"  thereunto  belonging,  or  therewith  ufed,  in  the  day-time, 
"  and  felonioufly  take  away  any  money,  goods,  or  chattel, 
**  of  the  value  of  5  s.  or  upwards,  therein  being;  although 
"  no  perfon  (hall  be  within  fuch  dwelling-houfe,  (hop,   or 
"  warehoufe;  being  thereof  convicted  or  attainted,  or  being 
"  indicted  thereof,   (hall  (land  mute,  or  will  not  directly 
"  anfwer  to  the  indictment,  or  (hall  peremptorily  challenge 
*<  above  2e,  (hall  not  have  the  benefit  of  clergy." 

By  flat.  10  £c  n  \V.  3.  c.  23.  "  All  and  every  perfon  §65- 
"  and  perfons  who,  by  night  or  day,  (hall  in  any  (hop,  IC  &  "  vVf  3* 
<l  warehoufe,  coach-houfe,  or  ftable,  privately  and  felo- 
"  r.Ioufl?  (leal  any  goods,  wares,  or  merchandizes,  being 
«4  of  the  value  of  5  s.  or  more-,  though  fuch  (hop,  Sec.  be 
"  not  actually  broken  open  by  fuch  offender  or  offenders ; 
**  and  though  the  owners  of  fuch  goods,  or  any  other  per- 
"  fon,  be  not  in  fuch  (hop,  Sec.  to  be  put  in  fear  ;  or  fliall 
'*  affilr,  hire,  or  command  any  perfon  to  commit  fuch  of- 
<l  fence ;  being  thereof  convicted  or  attainted  by  verdict  or 
"  confeffion,  or  being  inditled  thereof,  (hall  ftand  mute, 
4<  or  not  directly  anfwer,  or  challenge  peremptorily  above 
-*«  20,  &c.  (hall  be  excluded  clergy." 

The  ftat.   12  Ann.  ft.  I.  c.  7.  reciting  that  "  forafmuch         $66. 
"  as  divers  wicked  and  ill-difpofcd  fervants  and  other  per-  I2  Ann  *•  *• 
<c  fous  are  encouraged  to  commit  robberies-  in  houdss  by  the  C< 
4t  privilege  of  clergy,"    &c.  enacis  "  that  every  perfoa  who 
"  (hall   felonioufly   (leal    any    money,    goods,  or   chattels, 
<c  \varesor  merchandizes,   of  the  value  of  405.  or  mere, 
*  being  in  a  dwelling-houfe,  or  outhoufe  thereunto  belong- 
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ff?'  "  in£;  although  fucn  n°ufe  or  outhoufe  be  not 
-r-  J  __  "  broken  by  fuch  offender;  and  although  the  owner  of  fuch 
Statuns.  "  goods,  or  any  other  perfon  or  perfons,  be  or  be  not  in 
"  fuch  houfe  or  outhoufe  ;  or  (hall  aflifl  or  aid  any  perfon  or 
•"  perfons  to  commit  any  fuch  offence  ;  being  thereof  con- 
"  viewed  or  attainted  by  verdict  or  confeffion,  or  being  in- 
"  dieted  thereof  fhall  ftand  mute,  or  will  not  dire&ly  anfwer 
*J  ro  the  indiclment,  or  (hall  peremptorily  challenge  above 
"  20,  &c.  (hail  be  debarred  of  clergy."  With  a  provifo, 
(f.  2.)  "  that  the  a&  fhall  not  extend  to  apprentices  under 
"  the  age  of  15  years,  who  (hall  rob  their  mailers  as  afore- 
"  faid." 

Out  of  the  above-recited  ftatutes  are  to  be  collected  eight 
different  clafles  of  offences,  which  I  fhall  now  proceed  to 
confider  of  feparatcly  ;  noticing  by  the  way,  whatever  pecu- 
liarities may  occur  in  the  feyeral  forms  of  indictment,  and, 
Ante,  613,  4.  referring  to  the  before-mentioned  index  refpeding  the  value 
of  the  property  taken. 

I  .  'Larceny  or  Robbery  in  a  Church  or  Chapel. 
§  67.  Clergy  was  it  feems  allowable  at  common  law  in  cafe  of 

Robbery  and  la-  facrilfpe,   \inlcfs,  as  it  is  faid,  the  ordinary  refufed  it.     But 

L-.TV  u>  a  ttnmk  ,  r     .  f 

«/•  chapel.  now  all  perlons  in  general  are  ouited  ot  clergy  for  "  the 

.Hale'  335-  ««  felonioufly  taking  of  any  goods  out  of  any  parifh  church, 

i  Ed.  6.  c.  12.  ((  or  other  church  or  chapel,"  by  flat.  I  Ed.  6.  c.  12.  f.  IQ. 

-'Hawk     --  *n  a^'  cafes>exceP£  tnat  of  challenging  peremptorily  more  than 

f-  74-  20,  which  is  fupplied  by  flat.   3  &4\V.  &  M.  c.p.   as  to 

L"  M>  indiclments  (and  is  the  lefs  material,  as  fuch  challenges  are 

(2  Hale,  270.)  now  merely  over-ruled);  and  this,  as  well  in  regard  to  indicl- 

-?  J0>  ments  in  another  county,  as  in   that  in  which  the  facrilege 

Sum.  241.  v/as  committed,  as  will  be  (hewn  hereafter  more  at  large. 

Port.  Trial,  «rc. 

But  acceffarics  before  are  not  oufted  by  any  ftatute  now 
f.  75.  in  force,  fince  the  repeal  of  the  flat.   23  H.  8.   c.  i.   in  that 

'  hj*'  56-'*       refpecl  ;  unlefs  the  offence  amount  to  burglary. 

,  f.  -i.  ^e  ^at>  4  ^eo>  2-    c-  32"  aF(aulft  flenjing  lead  or  other 

fixtures  there  enumerated  from  buildings,  has  been  hplden 
to  extend  to  churches. 

2.    The 
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2.   The  breaking  of  Houfes  by  Day  or  Night,  any  Ptrfin  bung  Ch.  XVI. 

therein  and  thereby  put  in  Dread.  "  ":uJei> 

By  the  word   "  breaking"  in  the  flat.  I  Ed.  6.  c.  12.  f.  ic.  $  53. 

muft  be  underftood  fuch  a  breaking  as  amounts  to  or  is  »«*«£  *»*/« 

i      i  r  •(-•Ll         ru       any  f  clan  thert- 

attended  with  fome  felony :  and  therefore  if  the  home  be  ,-„  antf  fut  ,„ 
broken  in  the  day-time,  though  with  a  felonious  intent,  yet  >£•   fi 
if  nothing  be  taken,  it  is  not  within  the  ftatute.  Lord  Hale,  2Hawk.  0(1.33. 
who  once  thought  otherwife,  afterwards  corre&ed  his  opi-  ^°  $um 
nion.     So  that  the  general  words  of  it  ought  to  be  fupplic-d  i  Haic,  54$. 
with  an  imendrr.ent,  viz.  where  the  party  is  convicted  of  |  HJ^*  -. 
breaking  the  houfe  in  the  night  burglariotijlyy  or  in  the  day,  *'  Co;  31-  b- 
teoAJItaling  goodt  therein.     But  it  requires  an  actual  breaking  pbft.{  72. 
of  the  houfe,  fuch  as,  if  done  in  the  night,  would  conilitute 
burglary  ;  and  alfo  a  putting  of  fome  perfon  within  it   in 
fear.     Subjfft  to  this  explanation,  offenders  of  this  defcrip- 
tion  above  referred  to  (including  aiders  and  abettors  at   the 
fa£t,  though  they  do  not  enter  the   houfe,)  are   oufted  of 
clergy  by  (lat.  i  Ed.  6.  c.  12.  f.  10.    being  all  robbers;    for 
otherwife,  ?.s  Lord  Hale  obferves,  this  great  abfurdity  would  *  HaV,  ^63. 
follow,  that  thofe  who  are  prefent,  aiding,  and   afltfting  in 
the  robbery,  would  have  a  greater  privilege  than   if  abfent 
ajid  only  acceflnries  before,  who  are  oufted  by  the  flat,  of 
Ph.  &  M.  aftermentioned.     Such  ofTenders   are  oufttd  on 
being  attainted  or  coin-idled,  or  upon   indictment  or  appeal 
found  guilty  by  verdict,  or  conffflln^  the  fame  upon  arraign- 
ment, or  not  anfxering  directly,  or  being   wilfully  niuie  ; 
and   by    ilat.  3  &   \  \V.  &  M.   c.  9.   f.  2.    upon   indictmt:  .^\f, 

challenging  peremptorily  more  than  20.      ihefLat.4  &  5  Ph.  *" 
^c  M.  c.  4.  alfo  includes  acccfi^ries  before  under  all  circum-  c.  4. 

•*  Y' 

(lances,  and  extends  as  well  to  appeals  as  to  indictments.  [-. ,  -. 

And   if  tlue  reafoning  of  Lord    Hale   and    Mr.   J.  Fofter 

upon  Powlter's   cafe    be    right,    that    the  flat,  of  4   &   5  a  H3;f>  .^  , 

Ph.  &  M.,   taking  away   clergy  in  all  cafes   from  the  ac-  Fci; 

ceflary  before,  does   by  neceiTary   confequence   take   away 

clergy  in  all  cafes  from  the  principal ;  then  it  will  follov.- 

of  courfe,  that  the  ftatute  having  taken   away  clergy  from 

the  acceflary  before,   in  the  cafe  of  his  chdienging  above 

20,  upon  an  appeal,  as  well  as  upon  an  indictment,  does 

alfo  take  it  ay.  ay  in  the  fame  inftance  from  the  princ; 
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In  houfcs,  &t. 

2  Hale  zyo. 
4BUc.Com.354 


Though  this  obfervation  is  more  important  from  its  gene* 
raj  tendency}  t}ian  from  the  particular  inftance  to  which  it 
*s  aPPued  >  fince  by  the  practice  of  modern  times,  fuch  chal- 
lenges  above  the  allowed  number  in  cafes  of  felony  are 
merely  over-ruled,  and  confidered  as  a  nullity,  by  force  of 
the  flat.  22  H.  8.  c.  14.  It  is  further  to  be  remarked,  that 
this  flat,  of  the  i  Ed.  6.  c.  12..  has  fuperceded  the  neceffity 
of  the  flat.  25  H.  8.  c.  3.  f.  2.  and  the  23  H.  8.  c.  I.  f.  3. 
therein  recited,  as  far  as  they  relate  to  this  matter  ;  even. 
fuppofing  the  claufes  concerning  the  oufling  of  clergy  in  this 
cafe,  which  were  repealed  by  the  faid  flat,  of  i  Ed.  6.  were 
revived  by  the  flat.  5  &6Ed.6.  c.  10.  an  opinion  maintained, 
»Hawfc.  ch.  33.  by  Serjt.  Hawkins,  grounded  on  the  report  of  Lord  Coke, 
but  which  is  ably  controverted  by  Mr.  J.  Fofler,  who  cites 
the  opinion  of  Lord  Hale  to  the  fame  effe£l.  For  the  de- 
fcription  of  the  offence  is  narrower  in  the  flat.  23  H.  8.  c.  I. 
f.  3.  than  in  the  flat.  I  Ed.  6.  C;  12.  f.  10.  being  confined  to 
cafes  where  "  the  owner  or  dweller  in  the  fame  houfe,  his  wife9 
"  children,  or  fervants"  are  within  and  put  in  dread  : 
whereas  the  latter  ftatute  extends  the  defcription  to  "  any 
t(  perfon"  being  in  the  houfe,  &c.  And  indeed  this  very 
ftat.  of  i  Ed.  6.  is  in  its  turn  in  etTe£l  rendered  ufelefs  by 
ftat.  3  &  4  W.  &  M.  c.  9.  f.  i.  as  will  be  prefently  fhewn. 


^ 

Foft.  330.  &c. 
*  Hale,  347. 


Port.  f.  72. 

§  69. 
Putting  m  fear 

without  a  break- 

j 


MS  Sum  -"•(> 
i  Hawk.  ch.  33. 

f       00 

\y,de  \  Kale, 
518.) 

c.  q.4f.  i.        ' 
Vide  ft.  23  H  8. 

e.  i.  f.  3.  ante. 

jaCeo.  3-c.ao. 


Supra. 


3.  The  felonious  taking  of  any  Goods  cut  of  a  D  welling- houfe^ 
the  Owner  or  any  other  Perfon  being  therein  and  put  in  Fear, 
(which  amounts  in  Law  to  a  Rtbbery}  j  though  there  be  no 
breaking  of  the  Houfe. 

Clergy  is  culled  in  this  cafe  by  flat.  3  &  4  W.  &  M.  c.  9. 
f.  i.  from  principals,  aiders,  and  abettors,  and  from  accc.f- 
faries  before,  upon  conviction  or  attainder,  -  or  being  in- 
dicted arid  flanding  mute,  or  mt  directly  anfwering,  or 
peremptorily  challenging  above  20-  And  the  flat.  i2^Geo.  3. 
c.  20.  which  direfls  that  any  perfon  being  arraigned  on  any 
indictment  or  appeal  fcr  felony,  and  ftanding  mute,  or  not 
dire£i!y  anf'.vering,  (hall  be  convicted  of  the  felony,  fupplies 
the  deficiency  in  that  cafe  upon  appeals.  And  I  have  before 
fhewn,  that  the  challenging  above  20  fignifies  nothing  as  to 
the  point  of  clergy,  as  the  challenge  is  merejy  over-ruled. 

No 
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No  breaking  is  necefTary  under  this  branch  of  the  ftar.  CK.XVI.  §€9. 
f  William^). 
A  chamber  of  an  inn  of  court  has  been  holden  to  be  a 


dwelling-houfe  within  this  act:,  which  -muft    doubtlefs  be  276 
governed  by  the  fame  rules  as  prevail  in  k  the  cafe  of  bur-  !orrdpjndi°  g  a! 
glary(£).  of23H.3.c.  i. 

(e>]  Evans  ami 
Finch,  Cro  Car. 

There  is  one  point  of  fome  difficulty.     In  the  text  of  473-  Poft'  f-  72- 
the  manufcript  referred  to  it  is  faid  (fpeaking  of  this  branch         *  7°- 
of  the  (Int.  of  King  Y/iiliam)  that  the  value  of  the  goods  aMS.Sum.J75. 
taken  is  immaterial  :  but  a  qucere  is  put  to  this  in  the  mar- 
gin, "  unlefs  the  thing  be  taken  in  the  prefence  of  the  party'*     I 
prcfume  the  quaere  is  made  on  the  ground,  that  unlefs  the 
thing  be  taken  in  the  prefence  of  the  party,  the  offence  does 
not  amount  to  robbery  ;    and  therefore,   unlefs   the  value 
were  above  I  s.   the  offender    need   not   pray  the  benefit  of 
qlergy.     But  the  manufcript   in  the  place  above  referred  to 
feems  to  confider  that  the  ftatute  was  not  meant  to  be  con- 
fined to  fuch  a  putting  in  fear  as  amounts  in  law  to  a  rob- 
bery from  the  perfon,  namely,  where  the  thing  is  taken  in. 
his  prefence.     And  this  appears  further,  from  the  reafoning 
adopted  upon  another  branch   of  the  fame  ftatute,   imme- 
diately following  the  pafiage  cited  :   where  fpeaking  of  rob- 
bing any  dwelling-houfe,  any  perfon  being  within  the  fame, 
{the  offence  mentioned  in  the  next  fcction)  it  fays,  "and 
«<  this  feems  a  capital  offence,  whether  that  perfon  be  put 
"  in  fear  or  not.     The  legiflature  meant  to  guard  againft 
"  danger  as  well  as  fear  :  and   when  thieves   break  into  a 
"  houfe,  all  perfons  within  it  may  be  deemed  to  be  in  dan- 
"  ger  of  perfonal  violence  from  fuch  daring  ruffians  :  in  thig 
«'  cafe  the  value  of  the  goods  taken  feerns  equally  immate- 
'«  rial."     And  again,    the  fame  manufcript  fpeaking  of  a 
third   offence    under  the  ftatute  of  William  ;    namely,  the 
breaking   of  any    dwelling-houfe,  (hop,  or  warehoufe,  and 
taking  money  or  goods  to  the  value  of  5  s.,    though   no  per- 
fon happen  to  be  therein  ;   fays,  •«  If  no  perfon   be    within 
;'  the  houfe,  and  confequently  no  perfonal  terror  or  danger 
«  to  any  life  be  mixed  with  the  felony,  there  muft  not  only 
c  be  a  breaking  of  the  houfe,  but  a  taking  of  money  or 
f  goods  to  the  value  of  5  s."     According  to  this  reafoning 
J5  therefore 
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Cr'  ?VI'  i70'  therefore  the  aggravation  of  the  offence  in  the  firft- mentioned 

in  c QU  £f ,  o  i,  • 

t-, ---'..'  claufe,  which  I  am  now  treating  of,  confifts  in  the  actual 
fear  created  in  fome  perfon  in  the  houfc,  from  the  knowledge 
of  thieves  being  therein,  although  out  of  his  prefence,  and 
therefore  the  value  of  the  thing  taken  as  much  out  of  the 
queflion  as  in  robbery  properly  fo  called.  Lord  Hale  may 

r  Hale,  531.  be  thought  to  have  adopted  the  fame  opinion,  (fpeaking  of 
the  flat.  5  &  6  Ed.  6.)  which  applies  to  the  firft  mentioned 
branch  of  the  .flat,  of  William,  though  not  as  to  the  offence 
of  breaking  the  houfe  without  putting  in  fear.  For  he  puts 
the  cafe ;  if  a  man  break  a  houfe  in  the  day-time,  and  Real 
goods  only  of  the  value  of  I2d.,  the  owner,  his  wife,  or 
children  being  in  the  houfe,  aW  not  put  infear(a] ;  this  will  be 
but  petit  larceny  j  notwithflanding  the  flat,  of  5  &  6  Ed.  6. 
takes  away  clergy :  for  that  flat,  altered  not  the  nature  of 
the  offence,  but 'takes  away  clergy  where  clergy  was  allowed 
before,  namely,  where  the  offence  was  capital,  as  in  cafe  of 
grand  larceny.  Therefore  he  confiders  that  the  putting  in 
fear  would  affedl  the  queflion  of  clergy  even  when  the  value 
of  the  thing  taken  was  not  more  than  I2d.  Yet  it  feenis 
the  ufual  interpretation  of  the  flatute  has  been,  and  is  fo 
expreffed  to  be  in  another  part  of  the  fame  manufcript  before 

An;e,  f.  j6.  quoted,  that  as  well  upon  the  claufe  requiring  a  putting  in 
fear,  as  upon  that  which  implies  a  breaking,  in  order  to  oufl 
any  offender  of  clergy,  the  value  taken  muft  in  either  cafe 
exceed  is.;  with  the  exception  in  the  former  inftance  pointed 

Ante  6-1.  out  *n  ^e  qusere,  where  the  thing  is  taken  in  the  prefence  of 
fome  perfon  in  the  houfe,  fo  as  to  amount  in  law  to  a  rpbbery. 


j  71.  But  I  do  not  find  it  any  where  fettled,  whether  or  not  it 

Fear-          be  neceffary  to  prove  the  actual  fenfarion  of  fear  felt  by  any 

perfon  in  the  houfe  j  or  whether  if  any  perfon  in  the  houfe 

be  confcious  of  the  fact  at  the  time  of  the  robbery,  the  fact 

itfelf  raifes  the  implication  of  fear  from  the  reafonable  grounds 

Co.  37.  b.      exifting  for  it.     Lord  Coke  (fpeaking  of  a  fimilar  provifion  in 

the  flat,  i  Ed.  6.  c.  12.)  only  fays  that  if  the  party  were  in  the 

houfe,  and  not  put  in  fear,  as,  if  he  were  afleep,  or  in  another 

part  of  the  houfe,  the  offender  fhallhave  his  clergy.    Yet  in 

'     (a]  Perhaps  Lord  Hale  meant  no  mor:  by  thcfe  words,  than  virtually  to  except 
the  calc  of  ifl/ic'-?,   p-pprrly  fo  called. 

thefe 
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thefe  cafes.  there  being  no  afiault  upon  the  perfon,  as  in  Ch.xvr.  l?,. 

1  -  ,  .  /«  bc-j'cs,  CC. 

conftruclion  of  law  there  is  in  every  cafe  of  a  robbery  irom  ' 

the  perfon,  there  does  not  feem  the  fame  reafon  for  raifing 
fuch  an  implication.  And  I  believe  the  practice  is  to  require 
proof  of  an  ac~lual  fear  excited  by  the  fact  when  committed 
out  of  the  prefence  of  the  party,  fo  as  not  to  amount  to 
robbery  at  common  law.  But  certainly  if  the  perfon  in  whofe 
prtfence  the  thing  was  taken  were  not  confcious  of  the  fact 
at  the  time,  the  cafe  would  not  fall  within  the  act. 

The  indiament  mufl  allege  that  the  perfons  in  the  houfe  ^Jfjjjjj^, 
were  put  in  fear  by  the  prifoner  ;  merely  dating  the  dealing  ton,  and  Brooit, 
of  the  goods  in  the  dwelling-houfe  of  J.  G.  ««  he  the  faid  ^f^fat 
"  J.  G.  &c.   then  being  in   the  faid  dwelling-houfe,  and  Lewes,  May 
«*  being  put  in  fear  therein,  againft  the  form  of  the  datute,"  fcreai'irhejujgei 


&c.  was  holden  by  all  the  Judges  (abfente  Grofe].)  not  to  be  '"  June  !~95« 

fufficient  in  the  cafe  of  R.  v.Etherington  and  Brook.    On  the  Ms.'  Bulk"  J. 

fird  confideration  of  the  matter,  mod  of  the  Judges  inclined  (s-  C-  a  Leach» 

to  think  the  indictment  good  in  purfuing  the  words  of  the 

llatute.     They  all  agreed  that  it  was  neceflary  to  prove  that 

the  prifoners  put  the  perfons  in  the  dwelling-houfe  in  fear  ; 

and  that  fuch  was  the  meaning  of  the   datute  :  and  they 

thought,  that  whatever  was  the  condruction  of  the  words 

cf  the  ftatute,  the  fame  mud  be  the  meaning  and  condruc- 

tion  of  the  fame  words  in  the  indictment.     But  upon  being  v-^e  IlC°-  3S-fa- 

referred  to  fome  precedents  of  indictments  for  burglary,  in 

which  to  ouft  the  offenders  of  their  clergy  in  cafe  of  their 

(landing  mute  or  challenging  more  than  twenty,  they  were 

charged  with  putting  perfons  in  fear  who  were  in  the  houfes; 

(under  which  circumdances  they  are  oufted  of  clergy  by  flat. 

I  Ed.  6.   c.  12.)   and  alfo  to  officium  clerici  pads  149.  217. 

Weft's  Symbol,  f.  234.  245.  and  280.   tit.  Indictments  and 

offences  ;  and  to  a  precedent  of  an  indictment  on  the  Weft. 

ern  circuit,  found  at  the  Summer  afiizes  for  Devon  1710, 

which  charged    that  the   prifoner   Ann  Anderfon   domutn 

manfionalem  Joannoe  Snell  fregit  et  intravit,  et  pned.  Joan. 

Snell  in  eadern  domo  exiflent  :  in  timore  corpora!!  vitce  fuse 

impofuit,  &c  ;  they  agreed  that  the  prifoners  were  entHed 

to  their  clergy  for  the  defect  of  the  indi&ment  in   not  ft.it- 

ing  that  the  perfons  in  th;?  houfe   were  put  in  fear   by   the 

prifoncrs. 

4.   Tke 
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Ch.  XVI.  $72.  4-  The  robbing  of  any  Dwelling-  houfe  (which  implies  a  breaking 

In  boufes,  6fc.         and  an  aclual  taking  of  the   Goods}  in   the  Day-time;  any 

Perfon  being  therein,  though  not  put  in  Fear. 

VreMn^lnd  The  ftat.  3  &4  W.  &  M.  c.  9.  f.  i.  oufts  clergy  in  this  cafe 
jieaiing  -without  from  the  principals,  aiders,  and  abettors,  and  acceflaries 
upon  conviclion  or  attainder,  or  being  indi&ed  and 


3&4W.  &  M.  ftanding  mute,  or  challenging  peremptorily  above  20.     But 
Ante,  632.         what  I  have  before  obferved  concerning  challenges  will  alfo 
apply  here  :  arid  ftanding  mute  operates  as  a  conviction  by 
tiGco.s.c.zo.  ftat.  12  Geo.  3.  c.  20. 

This  ftat.  of  Kinc  William  is  more  comprehenfive  than 

Ante,  63*. 

2MS.Suni.a72,  either  the  flat,  i  Ed.  6.   c.  1  2.  or  the  ftat.  5  &  6  Ed.  o.  c.  9. 
£i   f    c  t.-     f-  4.   and  feems  to  include  them  both  as  to  this  point.     For 

.Ante,  1.  58.  bo. 

1  Hale,  548.       as  the  word  robbing  here  implies  a  breaking,  and   the   ftat, 
^Hawk^ch.  33.   I  Ed.  "6.  c.  12.  f.  10.   which  fpeaks  only  of  a  breaking,  muft 
f  40-  be  intended  of  fuch  an  one  as  amounts  to  or  is  attended  with 

Ante,  f.  CS.  •        /-  r  i  /• 

felony,  and  they  each  require  iome  perion  to  be  preient  m 
the  houfe  ;  they  may  in  thefe  refpefts  be  faid  to  amount  to 
the  fame  offence.  But  in  the  ftatute  of  William,  the  putting 
in  fear  is  omitted,  which  is  neceflary  to  bring  the  cafe  within 
the  ftat.  i  Ed.  6.  So  with  refpeft  to  the  ftat.  5  &  6  Ed. 
c.  9.  which  oufts  clergy  in  cafe  of  robbing  any  perfon  in  their 
dwelling-houfes,  or  dwelling-places  ;  it  agrees  with  the  ftat. 
of  William  in  this,  that  a  breaking  of  the  houfe  is  neceflary  ; 

2  Hawk  ch  -3.  *°r  robing  implies  violence:  and  it  is  not  neceflary  that  the 
(  9*-  perfons  within  Ihould  be  in  fear;  for  the  ftatute  extends  to 

iMS.Sum.^aS.     ,  ,      .  /!-,..• 

j  Hale,  ;2.c.        them  "  whether  ivc.king  or  Jleeping  :"   but  it  requires  that  the 

522.  548.  owner  or  divejler  in  the  houfe  ,  his  iv\fet  children^  or  fer<uantft 

fhould  be  in  the  fame  at  the  time  of  the  robbery  or  felony  j 

^  Hawk.  ch.  33.  which  has  been  holden  not  to  extend  to  a  fojourner  or  lodger. 

f  93-  Whereas  the  ftatute  of  William  is  general  as  to  "  any  perfon." 

a  MS   Sam. 

S27j  g.  But  it  is  nor  neceflary  thty  Ihould  be  in  the  fame  room  where 

D\.  iSj.b.  (n  )  tke  rot,jjery  js  committed  j  nor  need  it  be  alleged  in  the  in- 

i  Hale,  522.       di£lment  by  way  of  robbery  properly  fo  called,  viz.  with 

a  Hale,  354.        Vj0ience  from  the  perfon:  but  it  is  fufficient  to  ouft  the  of- 

fender of  clergy  to  allege  the  breaking  of  the  houfe  and 

taking  the  goods  there,  fuch  an  one  being  therein,  &c. 

i  Kale,  523.  The  breaking  the  door  of  an  inner  room,  and  ftealing  goods 

f  H6aie7'  8      8.  ^rom  t^ence>  is  wi^"n  tnefe  ftatutes  ;  but  not  the  breaking 

MS.  Kumet,  76.  of  a  cheft  or  fixed  counter.   It  muft  be  fuch  a  robbery  as  would 

Kel.  59.  69. 

Folt.  108,  9,     Ante,  f.  63. 

amount 
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amount  to  burglary  if  done  in  the  night.     And  the  fame  rule  CH  xvi.  §  ^^ 
feems  to  prevail  as  to  what  (hall  be  deemed  a  dwelling-houfe.      In  ;i-uJ'es>  Sf-'- 
An  indiftment  was  laid  upon  the  ftat.   c  Be  6  Ed.  6".    for  T 

r  J  K.  v.  William* 

breaking  the  king's  manfion  at  Whitehall,  and  ftealing  Sir  H.  and  others, 
Hungate's  goods  there,  divers  of  the  king's  fervants  then  j^ak  1"-» 
being  in  the  houfe. 

But  the  particular  offence  defcribed  in  the  ftat.  5  &  6  Ed.  6.         *  ~*t 
C.  9.  is  oufted  of  clergy  in  all  cafes,  both  as  to  principals  and  5  &  6  E.6.c.  9. 
acceflaries  before,  by  force  of  that  ftat.  and  the  exprefs  words  ,&  ^pff*&  M 
of  the  flats.  4  &  5  Ph.  &  M.    c.  4.    3  &  4  W.  &  M.   c.  9.  c.  4. 
f.  r,  2.  and  12  G.  3.  c.  20.;  except  as  to  the  principal  chal-  J.  g.*.  ,j  2. 
lending  above  20  on  an  appeal  j  to  which  according  to  Lord  12  G"-  3-c- 10- 
Hale  and  Mr.  J.  Fofter,  the  ftat.  4  &  5  Ph.  &  M.  muft  be  Aw^Ve^." 
extended  by  neceflary  confequence,  inafmuch  as  it  oufts  the 
acceflary  before  in  the  fame  predicament :  and  upon  the  fame 
ground,  Lord  Hale  is  clearly  of  opinion,  that  aiders  and  i  Halt,  511,  i, 
aflifters  within  the  ftat.  £  &  6  Ed.  6.  c.  9.  are  alfo  oufted  of 
clergy,  though   they  do  not  actually  enter  the  houfe.     But 
he  fuggefts  whether  it  may  not  be  neceflary  to  charge  them, 
in  the  indictment,  as  "  malicioodj  commanding,  hiring,  or 
«'  counfelling"  to  the  fact,  within  the  words  of  the  ftat. 
4  &  5  Ph:  &  M.  j  though  he  himfelf  thinks  the  words,  "  ma- 
"  licioufly  prefent,  aiding,  and  abetting,"  include  the  for- 
mer and  much  more ;  and  he  alfo  thinks,  that  all  may  be 
indicted  generally  for  the  breaking,  &c.  as  in  cafe  of  bur- 
glary or  robbery. 

Whether  or  not  the  value  of  the  thing  taken  be  material  in         v*lus. 
this  offence  of  robbing  an  houfe,  without  putting  any  perfon 
therein  in  fear,  has  been  difcufled  in  a  prior  fection :  Lord  Ant;,  f.  70. 
Hale  however  is  exprefs  that  it  muft  be  above  12  d.  in  order  x  Hils>  531' 
to  ouft  clergy. 

5.  The  robbing  any  Perfon  in  a   Booth  cr  Tent,  in  any  Fair  or         K  «. 

Market,  (lokich  includes  a  Breaking)  the  Owner,  his  Wife,  Breaking  hotk 

Children,  or  Servants  being  within  the  fame,  whether  Jleep-  "Ll™!'  ™rf*r 
ing  or  waking. 

This  offence  is  only  oufted  of  clergy  in  regard  to  principals,  i  Half,  521. 
by  ftat.  5   &  6  Ed.  6.  c.  o.   f.  c.  in  cafe  of  being  found  a  Hale»  35>- 

J  rtciivlc   cK    1 1 

guilty,  (\vhichmeanseitherby  verdict  or  confeffion)  upon  f.  91,92. 

an    a  MS. Sum.  518. 
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Ch.  xvi.  §  74.  an  appeai  or  indictment  ;  which  is  extended  by  flat.   Q  &  4 

In  tcttJii  or  tents,  } 

&C.  W.  &M.  c.  9.  f.  2.  (as  to  indi&ments,  )  to  outlawry,  (landing 
•  "  mute,  or  challenging  above  20;  and  the  flat.  12  G.  3.  c.  20. 

c.&.Va'&M'  Deludes  (landing  mute  upon  appeals.  But  it  does  not  appear 
izGeo.  3.c.ao.  that  accefTaries  before  to  a  robbery  in  a  booth  or  tent  are 
ride  i  Udell*  4.  oufled  of  clergy  by  any  ftatute,  unlefs  it  be  a  robbery  from 

the  perfon;  in  wKich  cafe  the  flat.  3  &  4  W.  &  M.   c.  9. 
Ante,  {.  61.       attaches  upon  them  :  for  the  flat.  4  &  5  Ph.  &  M.  extends 

only  to  dwelling-houfes. 

For  the  conftruc'lion  put  upon  the  flat.  5  &  6  Ed.  6.  c.  9- 

I  refer  to  the  laft  fe&ion. 

$  7  -.  6.  The  Breaking  of  any  Dwelling-honfe  or  Out-hotife,  Shop,  er 
Sreakirg  divell-  IWarehoufe,  and  the  feJomouJly  taking  away  Money,  Goods,  or 
'JMfate»f>i™&e.  Chattels  of  the  Value  of  5  x.  or  upwards  in  the  Day-time; 
though  no  perfon  though  no  P  erf  on  be  within  the  fame  at  the  Time. 

•Kit  kin,    in  the 


nd         -j^  prjncipais  are  oufled  of  clergy  by  flat.  39  Eliz.  c.  I  c. 

Jieating  to  the  r  r  ^  . 

•value  of  5  s.        upon  being  found  guilty,  and  convicled  by  verdi£l,   confef- 


CJ  !5*     lion,  or  otherwife,  and  the  flat,  •*  &  4  W.  &  M.  c.  o.  f.  2. 

_  x>5«  *^  -^ 

3\v.  &M.  c-9.  extends  it,  as  to  indictments,  to  outlawry,  as  well  as  the 
other  cafes  there  mentioned,  and  flanding  mute,  not  diredlly 
anfwering,  and  challenging  above  20  peremptorily  ;  and  the 
firft  fection  of  the  fame  ftatute  alfo  oufts  the  aiders  and  abet- 
tors, and  acceffaries  before  of  their  clergy,  upon  conviction 
or  attainder,  or  being  indifled  and  challenging  peremp- 
torily above  20,  or  flanding  mute ;  which  latter  is  fupplied 
upon  appeals  as  well  as  indidments,  by  flat.  12  0.3.  c.  2O« 

Ant*,  f.  69.       in  the  manner  before  mentioned. 

But  feveral  matters  are  neceflary  to  be  noted  in  the  corr- 
fideration  of  the  flat.  39  Eliz.  and  its  auxiliary  the  flat.  3  & 
4  W.  &  M. 
Breaiirg.  Firft,  the  neceflity  of  a  breaking,  in  order  to  bring  the 

R.  v.  Evans  &  offence  within  the  flat.  QQ  Eliz.  is  drawn  principally  from 
Finch,  i  Hale,  j:f  .*  ' 

517.  fro.  Car.  the  preamble,  which  mentions  robbing  and  breaking  and  en- 
474.  aMS.Sum.  tgr^  houfes,  &c. :  for  the  words  in  the  enabling  claufe  are 

a"2.  ^71-  S^i-  9 

2  Hawk.  ch.  33.  (imply  confined  to  the  felonious  taking  away  of  goods,  &c.  and 
«£  ^48.  f'  there  muft  alfo  be  an  aclual  breaking  under  this  branch  of 
a  Hale,  3 56.  t]ie  fl-at>  of  William.  But  fuch  a  breaking  as  would  confti- 
i  Hale,  sTe,  7!  tute  burglary  if  done  in  the  night  is  fufficient  (a}.  Next,  the 
Ante,  f.  72-  74-  Words  breaking  and  entering  in  the  flat,  of  Eliz.  are  alfo  in 

(<»)  Smith  scale,  n 

O.B.  Oft.  1698, 
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conftruction  connected  with  the  felonious  taking  away  in  the  Ch.  xvi.  ft  75- 

T    i    r     P~* 

enacting  part  •,  and  therefore  mere  aiders  or  acceflaries,  who         'OUJej'    c'_ 
do  not  actually  enter  the  houfe,  are  not  within   this  ftatute       Enterinr. 
fo  as  to  be  oufted  of  clergy  ;  though   Hawkins  doubts  this  =  Ms.  $001.273. 
being  law  in   the  cafe  of  aiders  and  abettors,  upon  general  ,  H"^",',*™*. 
principles  governing  cafes  of  felony.     But  the  conftru&ion  564-  n. 
which  has  prevailed  is  founded  on  the  particular  wording  of  I  Hawk.  ch.*33. 

this  flatute.     And  it  is  clear,  that  the  ftat.  4  &  c  Ph.  &  M.  (-  98>  , 

.  '  '  Am?,  f.  61. 

does  not  extend  to  this  cale. 


Qu«re  then,  Whether  a  perfon   prefent  at  the  robbery  Aidtn  **d  ab>.-.- 
and  affifting  in  it,  but  who  does  not  enter  the   houfe,  may 
be  inditVd  as  a  principal,  fo  as  to  be  oufted  of  clergy  under 
either  the  ftat.  of  E!iz.  or  that  of  W.  &  M.?  or,  whether  he 
mud  be  indicted  as  an  aider  and  abettor  under  the  latter  act  ? 
Yet  in  the  cafe  of  Mouncer  and  others,  thofe  who  watched  R.  v.  Mouncer 
without  as  well  as  he  who  entered  were  all  indicted  as  prin-  ^Jo;r--fs,Efr«, 

•  Lent  Aff.  1792, 

cipals,  and,  as  it  feems,  ruled  to  be  well  enough  ;  but  the  jury  c.-,r.  Hotham  B, 
found  the  value  undtrr  5  s.  a  Leach»  c^5- 

The  lead  removal  of  the  goods  from  the  place  where  the  Wlat  a  ;?:_ 
thief  found  them,  though  they  be  not  carried  off  out  of  the  ^Hde^cai*3*" 
houfe,  is  within  this  act,  as  in  other  larcenies  ;  for  the  ftatute  ^'-r.fon'scafe, 
does  not  create  a  new  felony,  but  only   takes  away  clergy  A^  :'&  Car.  z' 
from  the  particular  fpecies  of  larceny  defcribed.  Kel-  3*- 

a  H-le,  358. 
An-e,  f.  4. 

Laftly,    the    places   defcribed    in   the   ftat.   39  Eliz.    are         §  -^ 
**  dwelling-  tsufe  or  koufesy  or  any  part  thereof;   or  any  out-htufe  To  -.:.•':  -.t  :-..-- 
**  or  out-houfest  belonging  and  nfed  to  and  iuitb   any   dwelling-  ;-.^?  inV-vk" 


or  buifes"     But  the  auxiliary  ftat.  of  William,  which  ch-  33-  f-  »co- 
extends  to   aiders,  abettors,  and   accefiaries   before,  varies 
the    terms   to    "  d-wetting-hanfe,  fij-jp    or   ivarehoufe   thertunt0 
tl  belonging,  or  therewith  uftd"  dropping  the  tsrm   outfxuje^ 
ufed  in  the  former  ftatute,  and  introducing  the  terms  Jhop 
and   wareboufet  which   had   not  before  occurred  ;    though 
agreeing  with  the  ftat.  of  Eliz.  in  every  other  particular,  as 
alfo  in  the  turn  cf  expreflion.  Yet  fome  authorities,  treating  4B!ac  €001.140. 
of  thefe  two  ftatutes,  confider  them  as  co-extenfive  and  co-  *»1S.Sunn.a7» 
operating.     But  though  a  (hop  or  warehoufe,  belonging  to 
and  ufed  with  a  dwelling-houfe,  may,  under  moft  circum- 
(lances,  be  fuppofed  to  fall  under  the  defcription  of  an  out- 
houfe,  if  it  be  not  part  of  the  dwelling-houfe  itfelf,  yet  the 
t  converfe 
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ch.  xvi.  \  76.  converfe  will  not  hold  equally  general.  And  therefore  m 
Li  /unfa,  &c.  the  cafe  Of  breaking  any  out-houfe,  (not  being  part  of  the 
dwelling-houfe,)  other  than  a  (hop  or  warehoufe,  and  deal- 
ing thereout  under  the  circumftances  ciefcribed  in  the  flat- 

a  Hawk.  ch.  33.  39  Eliz.  it  does  not  appear  that  the  acceffary  before  is  ex- 

SuTa?  IOU  prefsly  oufted  by  any  ftatute  ',  and  if  not,  neither  is  the  aider1 
or  abettor,  according  to  the  confirmation  put  upon  that 

xHale,  565.  n.  ftatute,  uulefs  he  actually  enter  the  houfe.  Though  at  any 
rate,  if  the  value  of  the  goods  ftolen  amount  to  40  s.  then 
aiders  and  afiiiters  ate  oufted  of  clergy  by  ftat.  12  Ann.  c.  7* 

Ante,  f.  63. 73.  But  it  will  follow  from  the  reafoning  upon  Powlter's  caf£ 
before  alluded  to,  that  the  ftatute  of  William,  having  oufted 
of  his  clergy  the  acceffary  before  to  fuch  a  felony  committed 
in  a  (hop  or  warehoufe,  mull  be  taken  to  have  oufted  the 
principal  alfo  under  the  like  circumftances.  And  the  cafe 
of  privately  ftealing  in  houfes  is  provided  for  by  ftat.  10  & 
ii  W.  3.  c.  .23.  which  I  fhail  fhortly  defcribe. 


$77- 

IndiElment, 


The  indi£lment  muft  precifely  purfue  the  words  of  the 
ftatute  39  Eliz.  By  the  words,  "  although  noperfon  (hall  be 
"  in  the  faid  houfe  or  out-houfes  at  the  time  of  fuch  felony 
*"'  committed,"  muft  be  underftood  that  no  perfon  was  within 
at  the  time ;  and  it  muft  be  fo  lard  in  the  indictment  and 
i  Hale  525.  b.  proved  in  evidence.  And  if  it  appear  that  the  felony  were" 
committed  in  the  night,  fo  as  to  make  it  burglary  ;  or  when 
fome  of  the  family  were  in  the  houfe,  in  which  c;ffe  the  of- 
fender might  have  been  oufted  of  clergy  by  the  ftat.  5  &  6 
Ed.  6.  c.  9.  if  the  indictment  had  been  framed  on  that  fta- 
tute-; the  defendant  can  only  be  convicted  of  fnnple  larceny, 
and  (hall  not  lofe  the  benefit  of  clergy. 


§78- 

Larceny  of  5  S. 
injb-jf,  &c. 
thiugbrot  broken, 
and  though  no 
firf'.n  tvitbln. 
10  &  ii  W.  3. 

C.  ZJ. 


7«  Privately  Jlealing  Goods,  Wares,  and  Merchandizes  it)  the 
Value  of  5  s.  in  a  Shop,  Warehoufe ,  Coach-houfe,  or  Stable,  by 
Day  or  Night,  though  not  broken,  and  though  no  Perfon  be 

ivith'iti  at  the  Time.  • 

In  thefe  offences  the  ftat.  10  &.i  I  W.  3.  c.  23.  excludes 
from  clergy  the  principals,  affifters.,  hirers,  and  commanders; 
being  thereof  convided  or  attainted  by^verdict  or  confeflipn, 
or  beirig  indicted' and  ftanding.  mute,-,or  challenging. "above 

twenty. 

•'  This 
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This  (latute   is  defedive  in  not  mentioning  perfons  out-  Ch.  XVI.  §78. 
Jawed  i  nor,  as  Hawkins   fays,  accefiaries  :    but  the  latter  ^^°/"'^r.'' 
alfertion  is  too  general  as  to  acceiTaries  before ;  for  the  (la-  fc«P  &<• 
tute  extends  to  fuch  as  hire  or  command  the   offence  to  be  " 

.  .,       T    n*         2  Hawk.  ch.  5^. 

committed.     And    Lord  Coke,  and  after  him   Mr.  Jultice  f.  65.  68. 
Folter,  confider  the  word   command  as  comprehending  all  x  Hale>  i6S-  n- 
thofe  who  incite,  procure,  fet  on,  or  ilir  up  any  other  to  do  An:e>  tz9- 
the  fad. 

The  words  of  the  ftatute  are,  "  privately  and  felonioiifly         r  ^ 
"  (teal,  &c.  j"  and  therefore  if  the  (hop.  Sec.  be  broken,  or  Cmftrua\.n  if 
any  force  ufeJ,  it  is  not  within  the  ad.     It  was  fo  ruled  by  10^elt     '  3* 
Trevor,,  Powis,  and  Blencow,  in  the  cafe  of  Tims  and  Ce-        A'J  free. 
cil,  O.  B.   5th  December    1711,  and  in  Rex  v.  Cartwright,  *      '^J™  ^u^ 
O.B.  1726.     But  the   ftat.  3  &  4  W.  &  M.  c.  o.  f.  i.    ex-  net, 79. Foft. 79. 
tends  to  breaking.     In  Thomas  Jones'  cafe,  who  was  in-  Jones's  cafe, 
dided  on   this  ftatute  for  privately  dealing  goods  out  of  a  ^fl".  17?-, 
(hop ;  it  appeared  that  the  (hop  was  detached  at  a  confiderable  M,^'  Ju°*    T 
diftance  from  the  dwelling-houfe  ;  that  it   was  left   fafely  &  *  MS.  Sum. 
locked  on  the  Saturday  night,  about  12  o'clock,  and  on  the  *' 
Monday  morning  following  it  was  difcovesed  that  the  (hop 
had  been  entered,  (as  fuppofed,  by  afalfe  key  or  pick-lork,) 
and  the  g,oods  (tolen  to  the  value  of  above  700  1.     There 
were  two  locks  on  the  outward  door  of  the  (hop,  next  the 
ftreet,  both  of  which  were  found  unlocked  on  the  Monday 
morning ;  but  the  door  was  (hut,  one  of  the  locks  being  a. 
fpring-lock.     No  violence  appeared  to  have  been  ufed  in 
gaining  admittance,  but  a   de(k  in  the  counting-houfe  was 
wrenched  open  and  the  lock  broken.  The  prifoner  was  capi- 
tally convided  :  but  it  was  objected  On  his  behalf,  that  force 
having  been  ufed  by  breaking   the   lock  and  wrenching  the 
de(k  onen,  the  offence  was  not  that  of  privately  dealing; 
and  that  the  prifoner -could  not  be  convicted  on  this  indict- 
ment.    Tht  jury  found  him  guiity.     But  in   Eader  term 
1787  all  the  judges  held  the  convidion   wrong  as  to  the 
capital  p  trt  of  the  charge,  there  having  been  force  ufed  (a}. 
But  as  the  prifoner  ought  to  have  been  convided  of  the  fimple 

(«)  According  to  the  MS.  of  Buller  J.   the  opening  the  door  with  a  pick-lock 
wai  a  farce  fufficient  to  take  the  cafe  out  of  the  ttatute, 

T  t  felony 
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Ch.XVi.  §79.  felony  upon  this  record,  he  was  recommended  for  a  parcton 
Injhp,  -ware-  Qn  condition  of  tranfponation. 

boujti.  ioac/1- 

*cufes,&e.  This  agrees  with  Mr.  Juftice  Fofter's  defcription  of  the 

offence  under  this  ftatute ;  which,  he  fays,  feems  to  exclude 

Fort.  79.  '  *  '    ' 

all  cafes  where  any  degree  of  force  is  ufed  to  come  at  the  goods. 

R.  v.  Matthews,  But  where  it  did  not  appear  whether  any  force  had  been  ufed 
O.  B.  sth  April  Qr  not^  t^e  caj-£  was  acfjudoed  to  be  within  the  ftatute  by 

R.  v.  Corder,  Parker  C.  T.  and  Tracy  J.  and  the  fame  refolution  was  mads 
O.  B.  6th  Dec.  .  r  ur  "  r 

1721,  Serjt.       in  a  fubfequent  cafe. 

Four's  MS. 

jr  o«  The  ftat.  10  &  1 1  W.  -3.  alfo  fivs  "  though  the  owner  or 

ty  oO.  J  '  ' 

Extends  only  t»  "  any  other  perfon  be  not  in  fuch  (hop,"  &c.  If,  therefore, 
the  owners  goods.  t]ie  goO^s  of  a  (hanger  only  be  ftolcn,  it  is  not  within  this 

2  MS.  Sum.  534.  . 

Howard's  cafe,  act :  for  this  law  was  intended  as  a  fecunty.for  fhop-keeptrs 
1751,  o.B.  and  traders  in  the  better  protection  of  their  coods.  And 

.Jolt.  76,  9.  ... 

infra.  upon  the  fame  principle,  it  has  always  been  holden,  that  the 

Keft  ia-thelr  at>-  goods  ftolen  muft  be  fuch  as  are  ufually  fold  or  expofed  to 

frofriate  f laces.  faie  Jn  fuch  (hop  ;  and  not  any  otlier  valuvibie   thing  which 
may  happen  to  be  put  there:  for  it  was  the  obj'  &  of  the 

y\de  S.  C.  ftatute  to  fecure  fuch  repofitorics  for  their  proper  purpofcs. 

S  Mod  16?.  And  therefore  a  fhirt  left  in  a  mercer's  (hop  to   be  fern  to 

obeo.  iT' '  wafh  was  holden  not  to  be  within  the  acl. 

Howard's  cafe  *          '^ne  worc's    °^  tne    ^atu^e    are    "  fhop,    warehoufe,"    &C. 

O.B.  17 51, cor.  John  Howard  was  indicled  on  the  ftatute  for  priv-itcly  dealing 
Fofter&'BircbK  goods  the  property  of  Fludyer  and  Co.  in  the  wartrhoufe  of 
Foft.  77.  j,  J3ay.  Another  count  charged  the  prifoner  with  ftealing 

{fidt  Cvodfrev's      .  /-  T    -i-v      •      i  •  i         /•          T 

cafe,  O.B  Dec.  the  goods  o£  J.  D.  in  his  warehoufe.  It  appeared  that  Day 
1783,  Sefl'.  Pap.  ke  t  a  cornmon  warehcufe  bv  the  water  fide,  where  mer- 

~$vo.  ao.  and 

3  Leach,  312.  chants  ufually  lodged  goods  intended  for  exportation,  until 
they  could  fliip  them.  Fludyer  and  Co.  fc-nt  thcfe  goods  to 
the  warehoufe  for  that  purpofr,  from  whence  they  were 
ilolen  by  the  prifoner. ,  The  court  held  that  the  cvife  was 
not  within  the  flatute ;  for  by  the  word  ivarebcufcs  were 
ineant,  not  mere  repoflrories  for  goods,  but  fuch  plact- s  whTe 
merchants, and  traders  kept  their  goods  for  fale  in  the  nature 

*  Vidt  Earrlngtcn  on  the  fiat.  487.  obferving,  in  coBtradidion  to  this  cafe, 
;Uat  fuch  warehoufcs,  at  a  iliftance  from  the  dwelling-houfe,  were  particularly 
jnwnt  to  be  protected  by  the  ft?t.  o  ft  n  W.  3.  c.  23.  and  vide  preface  to  ad 
edition  cf  Fetter's  C.  L,  xvi. 

II  Of 
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cf  fhops,  and  whither  cuftomers  went  to  view  them.     And  Ch.  xvi.  §  g0. 
though  there  the  goods  might  properly  enough  be  laid  to  be  tcufef^co^-b-" 
the  property  of  Day,  fince  he  had  the  charge  of  them,  and  *5k/"»  &c- 
was  accountable  for  them  to  his  principals ;   yet  the   ware- 
houfe  was  not  a  place  for  fale,  but  merely  for  fafe  cuftody. 
Accordingly  the  prifoner  was  found  guilty  of  the  fimple  lar- 
ceny only,  and  acquitted  of  the  fttaling  privately  in  the 
warehoufe. 

Stone  was  indicted  for  privately  ftealing  a  watch,  the  R.v.  Stone, 
property  of  Sir  Robert  Hefketh,  in  the  ihop  of  one  Alcock. 
The  profecutor  had  fent  it  to  his  watch-maker  to  b'e  repaired 
and  it  hung  in  thcr  fhow  giafs  in  the  (hop,  from  whence  it 
was  taken  :  yet  not  being  there  for  fale,  the  prifoner  could 
rj^t  he  convicted  under  the  ftature.  F°ft-  78. 

It  has  alfo  been  rightly  holden  that  money  is  not  within  y. 

the  act  with  regard  to  any  of  the  places  mentioned  in  it ;  the  F»«  7C9* 

*  2  ivii.  bum.  277* 

words  being  f'  goods,  wares,  a?:d  merchandizes."     For  though  Herbert's  cafe, 

the  word  "goods"  may,  and  cften  does,  in  a  large  fenff  in-  p^eV'ooriner 
elude  money  ;  yet  being  connected  with  wares  and  tnerchan-  anl  IMcbrdfo&j 
dizes,  the  faftr  conftrucfiion,  in  fo  penal  a  ftatute,  will   be  cafe,  aa  idem, 
to  confine  it  to  goods  ejufdem  generis,  namely,   goods  ex- 
pofed  to  fale.     But  the  flat.  12  Ann.  it.  i.  c.  7.  extends  ex-  Ar.te,  fz^. 
prcfsly  to  money. 

The  fame  conftrudtion  takes  place  with  refpect  to  coach-  c-ack  hcu  '.>t  Md 
houfes  and  ftables  :  the  goods  muft  DC  fuch  as  are  ufually  ftu- 

J     2  Nl  S    Sum, 

lodged  in  fuch  places.    For  the  legiflature,  in  giving  fo  high  2-- 
a  protection  to  thofe  particular  repofitories,  intended  it  only  F°ftV  g 
for  the  proper  and  ufual  contents  of  them.     In  John  Sea's 

Stfu's  C3iff     O     B 

cafe,  the  court  doubted  whether  a  livery  great  coat  belonging   i  <*-,  Leach, 
to  a  coachman,  which  he  had  hung  up  in  the  (lables  whilft  _   "  'Uft«*f. 
he  went  into  the  houfe  to  receive  his  wa.^es,  could  be  con- 
fidered  as  any  part  of  the  proper  or  ufual  furniture  or 
flabk  out  of  which  it  was  ftoltn  :  and  thcr^f.  TJ  directei  che 
prifoner  to  be  acquitted  of  the  capital  part  of  the  charge. 


T  t  a  8.  Larceny 


644  Larceny  and  Robbery. 

(In  what  Places.} 
Ch  XVI.  $8j.  g.  Larceny   in  a  Dwelling* bouji  or  Out-houfe  thereto   belotTeitJg 

f»  d-WcHirg-  _    ,,      '  ~        .          7,_  ,.  ,       Tr     ,  r  ,  , 

t<u{.-.  and  out-          oj  Money,  (Broods,   wares,   CSV.  to  the  Vulue  of  40  s.    though 

J;fc/«ro4os.  the  Hun fe  be  not  broken,  and  whether   any  ptrhn    be  within 

value.  J  r    J 

or  not. 

§  8 1.  Clergy  is  therein  taken  away  by  the  dat.  12  Ann.  d.  i.  c.  7. 

Larceny  in  dwell.  £rom  tiie  principais   aflifters,  and   aiders   on   coi>vi£lif*n,  or 

t}i?-iiouje*  cTf. 

to  40 s.  value.      attainder  by  verdict  or  confcfiion  ;  or  on  being  indicted  and 

i*  Ann.  ft.  i.     danding  mute,  or  not  directly  anfwerine,  or   peremptorily 

e.  7.  ante,  629.  ». 

challenging  above  20.     But  apprentices  under  the  age  or  10, 

aHawk.ch. 33.  robbing  their  maders,  are  excepted  out  of  the  ad.     And 

f,  65.  6&.  .  .  ...  .  _.....  . 

neither  principals  outlawed,  nor  acceiwnes  before,  are  in- 
cluded in  it. 

What  offender  i  ^^  datute  has  been  holden  not  to  extend  to  a  dealing  by 
w.thinit.  a  man  in  his  own  houfe  -,  for  the  intention  of  the  act  was  to 

iMS.Sum.  174..  0.1  >  •      t_«  irr  ij 

Rex  v  Mary  protect  the  owner  s  property  in  his  own  home  from  the  de- 
Macdaniei  and  predation  of  others,  or  the  property  of  others  lodged  in  the 
O.13. Srp:.  1784)  owner's  houfe;  thereby  giving  protection  againft  all  but 
^ /'/y7B'i  tne  owner  himfelf.  The  fame  point  was  r-uled  by  Nares  J. 
379  S.  C.  arjd  in  another  cafe  (b],  where  the  midrefs  of  a  brothel  dole 
Seff.  Pap.  money  from  a  failor  who  lodged  in  her  hud>and's  houfe  : 

r«o.  921.  (#)•) 

(b)  Ann  Gould's  bccaufe  the  datute  extends  only  to  the  d.weliing-houfe  of 
izth^'  8o^n'  anotner">  ar)d  tn's  being  the  houfe  of  her  hufb.md  w,is  the 
cor.  Nares  J.  fame  as  her  own.  And  this  cafe  was  afterwards  approved 
Skynl^r',  and  of  by  Skynner  C.  B.  Aflihurft,  Goul.l,  and  Heath  Ju;tices. 
Afhhurft  J.  pre-  But  the  datute  exprefsly  extends  to  fervants,  as  appears  by  the 

fern  and  con- 
curring), MS.     preamble. 
Jud.   (S.   C.    I   Leach,  a 57.)    Ante,  561. 

Dak.ch.sS.  The  dw:.'lling-houfe  mud  be  fuch  wherein  burglary  may 

alias  Silk,  *  be  committed,  and  not  that  which  is  only  inhabited  cafu,.iiy 
Aiue,  499.  or  £or  a  fpecjaj  purpoit. 

§82.  It  has  alfo  been  holden,  that  in   order   to   bring    a   ofe 

trtMtaftuliig    wjthjn  tne  dat.  12  Ann.  the  property  Uolen  mud  be  fuch  ,s 

from  i P£  ti'tfije  < 

'.oithir.thefia>*te.  is  ufually  under  tlte  protection  of  the  houfe. 

Campbell's  cafe,  The  prifoncr  was  indi£led  upon  the  dnt.  12  Ann.  c.  7. 
O.B  Jan.  1791,  for  dealing  in  the  dwelHng-houfe  of  C.  M.  Adams,  a  b;\nk 
lyre,  Builer  and  note  °^  2S  ^  ^  appeared  that  the  prifontr  lodged  .at  Mrs. 

Wilfon  Js. 

2  Leach,  64^,  ^  The  accomplice,  tried  at  the  fame  time  w!:h  the  miftrefs  of  the  houfe, 

was  directed  to  be  acquitted  of  the  capital  part  of  the  charge, 

Adams' 
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Ad.ims*  houfe,  and  that  (he,  having;  occafion  to  change  the  Ch.  xyi.  §Si. 

°  9        -    J»  am 

note  in  queftion,   fent  her  fcrvant  with  it  to  the  pliloner  with  /.-•/„  ^  5Bf. 

tliat  lequeft.      The  prifoner,  after  examining  his  purfe,  faid,  ^'j£ 

he  had  not  money  enough  by  him   for  the  purpofe,  but  he  - 

would  go  immediately  to  his   banker's  and  get  it  changed  \ 

and  accordingly  he  left  the  houfe  with  the  bank  note,  and 

never  returned.     A-cjueftion  arofe  at  the  trial,  Whether  the 

cafe   were   within  the  ftatutf,  which   was  made  to  protect 

property   depoiitcd   in  the   houfe,  and  not  that  which  was 

about  the  perfon   of  the  party.     After  conviction  the  cafe 

wasrefcrved  for  the  opit.'.on  of  the  Judges,  who  thought  it 

was  not  a  capita!  offence  within  the  ftatute. 

Edward  Owen  was  indi&ed  for  Healing  105  guineas,  the  Rexv.  Owe?, 
property  of  James  Foreman,  in  the  dwelling-houfe  of  Patrick  ^'s  '^J^'r 
Brady.     Brady  kept  a  public  houfe  in   Hoiborn,  into  which  andMs.jud. 
Foreman  was  fed  need   by  the  prifoner,  under  pretence  of  i/^n^r lender 
dividing  the  value  of  a  crofs  which  the  prifoner  picked  up  and  to- fr.-ufian  •/ 

,  ,         _  .       .  ,  .      the  bouje,  and  n»t 

pretended  to  have  found  in  the  flreet ;  and   there   the   pri-  Of  any  per 
foner  obtained  the  JG;  guineas  from  the  profecutor,  under  *\***&r*** 

.         J   *  .  cfmartycui  of 

exaaly  the  fame  circumllances  as  have  been  repeatedly  given  h-,  p*^;, 
in  -vidence  in  the  ring-dropping  cafes.  But  it  was  objected 
that  the  cafe  did  not  fall  within  the  flat,  of  Ann.  becaufe  the 
profecutor  was  neither  the  owner  nor  a  fettled  inhabitant  of 
the  houfe  in  which  the  money  was  taken.  It  was  further 
infilled,  that  this  cafe  muft  be  taken  as  if  the  property  of  the 
profecuror  had  been  ftoien  out  of  his  pocket,  or  otherwife 
from  his  perfon,  without  an£  deceit ;  and  that  the  ftatute 
was  meant  to  protect  property  ufually  kept  or  depofited  in 
the  houfe,  as  contradiilinguiihed  from  property  under  the 
protection  of  the  perfon  :  and  Campbell's  cafe  was  mentioned  Supra* 
and  infift-id  upon  as  an  authority  in  point.  On  a  conference 
of  the  Judges  in  Michaelmas  term  1792,  a  majority  of 
them  were  of  opinion  that  this  cafe  was  not  within  the 
ftarute:  for  that  to  bring  a  cafe  within  it,  the  property  muft 
be  under  the  protection  of  the  houfe,  depofited  there  for  fafe 
cultoJy  ;  as  part  of  the  furniture  or  money,  plate,  &c.  kept 
in  the  houfe,  and  not  things  immediately  under  the  eye  or 
perfonal  care  of  fome  one  who  happened  to  be  in  the  houfe. 
The  fame  point  was  again  ruled  in  a  fimilar  cafe  of  Rex  v.  TO!UJ  caft!e- 
£aftkdine,  which  was  a!fo  referred  to  the  judges :  where  oine'scafe,  o.S. 

rp  j      0<a-   ~;2> 

under  Ms.  g^te  J. 
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Ch.  XVI.  §8z.  under  a  like  pretence,  the  profecutor,  who  had  been  decoyed 
In  dwelling-  jnto  a  pUDljc  houfc,  was  prevailed  upon  to  produce  his  watch 

books  and  out.  * 

and  5  guineas,  which   he  laid   upon  the  table,  but  without 

any  agreement  that  the  prifoner   ihould  have  them ;  who, 

nevertheltfs,  took  them  up  and  went  off  with  them  without 
the  profecutor's  confent. 
Poft.  f.  107.  The  fame  was  again  ruled  in  Watfon's  cafe  in  1794. 

§  83.  The  dealing  of  bank  notes  is  within  the   aft.     This  was 

tank  notes  wit&-  ruled  by  all  the  Judges  in  Dean's  cafe  in  Eadrr  term  1796. 
Dean's  cafe/  The  fame  point  feems  to  have  been  taken  for  granted  in 
p  B.  July  1795,  Milnes'  cafe,  and  in  Watfon's  cafe.  And  the  like  resolution 

MS.  Buller  J.  '  in. 

Sell  Pap.  for  has  been  made  in  the  cafe  of  an  indictment  upon  the  Itat. 
Ma^i796,  g  Eliz.  c.  4.  for  privately  dealing  from  the  perfon.  Thefc 
(S.c.  a  Leach,  determinations  were  founded  on  the  confideration  of  the 

Mints'  cafe  ^at>  2  ^eo*  2>  c'  25'  wnereDy  ^e  dealing  of  fuch  fecurities 
ante,  f.  37.  is  put  on  the  fame  foot  as  the  dealing  of  goods  of  the  like 
poft. TJOJ*'  value  with  the  money  fecured  by  the  fame. 

Pofl.  f.    120. 

"  C&  fi3  Upon  the  whole  it  may  be  colleded,  that  the  oufting  of 

Refuit  of  tL  fta-  c^ergv  in  the  above  mentioned  datutes  concerning  larcenies 
lutes  us  to  clergy  and  robberies  in  houfes  depends  on  one  or  more  of  thefe 
circumdances  ;  cither  where  there  is  a  breaking  of  thehoufe  ; 
or  a  putting  in  fear  of  the  perfons  within  it ;  or  the  goods 
dolen  therein  amount  to  a  certain  value,  under  certain  modifi- 
cations. A  breaking  is  neceflaiy  under  the  dats.  i  Ed.  6. 
c.  t2.  f.  10.  5  &  6  Ed.  6.  c.  9.  39  hliz.  c.  15.  f.  2.  and 
3  &  4  W.  &  M.  c.  9.  f.  i.  as  a  putting  in  fear  is  under  the 
fame  dats.  i  Ed.  6.  c.  12.  f.  10.  and  3&4  W.  &  M.  c.  9. 
f.  i.  and  23  H.  8.  c.  i.  f.  3.  and  the  value  is  alfo  made 
material  by  39  Eliz.  c.  15.  f.  i.  and  the  3  &  4  W.  &  M. 
c.  9,  f.  i.  before  mentioned,  and  alfo  by  10  &  11  W.  3. 
c,  23.  and  12  Ann.  d.  i.  c,  7. 

In  Ships,  C2V. 

85.  By  the  dat.  24  Geo.  2.  c.  45.  "  All  and  every  perfon  and 

,^e.       ««  perfons  vho  fhall  felonioufly  deal  any  goods,  wares,  or 
>%  <c  merchandize  of  the  value  of  405.  in    any  (hip,  barge, 
«  lighter,  boat,  or  other  veffd  <jr  craft,  upon  any  navigable 
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**  river,  or   in  any   port  of  entry  or  difcharge,  or  in  any  crh.  xvi.  §s,-. 

"  creek  belonging  to  fuch  river  or  port,  or  upon  any  wharf  * 

"  or  quay  adjacent  to   fuch  river  or  port  •,  or  who  ihall  be        °^  . 

*'  prefent,  aiding,  and  ;ilh;lin,j  in  committing  any  fuch  of- 

"  fences,  being    thereof  convicted   or   attainted,   or  being 

"  indicted    ih.iil   (land   mute,  not  directly  anfwer,  &c.   or 

«c  peremptorily  challenge  above   20,  £c.  thall  be  excluded 

"  from  the  benefit  of  clergy." 

Upon  this  Ilatute  the  conftrucUon  is  generally  confined  to  2  MS.  Sum.  534. 
fuch  goods  and  merchandizes  as  are  ufually  lodged  in  (hips,  * 
or  on  wharfs  or  quays.     And  therefore  where  George  Grimes  R  v.  Grimes, 
was  indicted  on  this  ttatute  for  Healing  a  confiderable  fum  of  A&ff^f'** 
money  out  of  a  fhip  in  port  ;  though  great  part  of  it  confided  Foil.  79* 
of  Portugal  money,  not  made  current  by  proclamation,  but  cafe,  O.'B.  * 
commonly  current  •,  it  was  ruled  Dot  to  be  within  the  fta-  I"i4> 
tute. 

At  the  Old  Bailty  in  May  1784,  one  Pike  was  tried  be-  Pike's  cafe, 
fore  Adair  Serjt.  Recorder,  on  the  ftat.  24  Geo.  2.  c.  45.  for  f  Lf3ChJ-4-* 
dealing  a  quantity  of  deals  "  in  a  certain  barge  on  the  navi-  SefT.  Pap. 
gable  river  Thames."     It  appeared  in  evidence,  that  as  the  india^m  r,  r 


bar^e  with  the  des!?,  belonging  to  the  profecutor,  was  navi-  flial^i  dealt  i* 

a  iargt  on  the 

gating  down  the  Thames^  the  lighterman,  fearful  of  an  acci- 


dent,  brought  it  into  Limchoufc  dock,  where  it  was  moored.  '?  *•>'  fb*tt**g 

tea;  tke  barge 

By  the  efflux  of  the  tide   it  was  left  aground,  and  in  the  wj»  aground  i 


night  the  boat  and   the  d^ils,  above  the  value  of  403.   were  "%£? 
ftolen.     The  court  heid  th.it  the  offence  laid  was  not  proved  «^  ant;  fur 
within    the    meaning    of   the   feature.     That  in   the    con-  y/'' 
ftruciion  of  ilatutts,  waiJi  took  away  the  benefit  of  clergy, 
the  law  required  that  the  fadl  laid  in  the  indictment  fliould 
be   ilricliy  proved  :  but  in   the  prefent  cafe,  the  evidence 
prov«l  that  the  lar  eny  was  not  committed  en  the  navigable 
river  Thames,    but    upon  the   banks    of  one  of  its  creaks. 
That  it  was  true,  the  ftatute  allb  took  away  the  benefit  of 
clergy  from  any  perfcn  who  fhould  fteal  to  the  amount  of 
40  s.  "  in  any  port  of  entry  or  difcharge,  or  in  any  creek 
"  belonging  to  any  navigable  river,  port   of  entry  or  dif- 
1  charge  :"  but  this  being  a  different  branch  of  the  aft,  the 
jmliclment  ihould  have  charged  the  fa£l  accordingly.     The 
priiuaer  therefore  was  only  convicted  of  the  fimple  larceny. 

T  t  4      •  So 
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in  diflrtjf, 


§86. 

Jnjhipt  in  diftrefs. 
a6  Geo.  z.  €.19. 
f.  i. 

Vide  tit.  Mali- 
cious  iVlifchief 
for  further  pro- 
vifions  of  this 
aft. 

Ii  Ann.  ft.  2. 
c.  18.  f  5. 
made  perpetual 
by  <j.G.  i.  c.  iz. 


i6  Geo.  2.c.  19. 
2. 


Ante,  f.  80.  85. 


Offering  Jbip- 
wecked  goods 

fa  fait. 

Sedr.  4. 
Poft.  as  to  re- 
ceivers» 
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So  the  plundering,  ftealinp,  or  deftroying  "  of  any  goods 
"  or  merchandizes,  or  other  effe&s-  from  or  belonging  to 
"  any  (hip  or  veffel  of  his  majefty's  fubjects  or  others,  which 
"  (hall  be  in  diftrefs,  or  which  fliall  be  wrrcktd,  loft, 
'-'  ftranded,  or  caft  on  more,  in  any  part  of  his  majVfty's 
"  dominions,  whether  any  living  creature  be  on  board  or 
<c  not  (a),  or  any  of  the  furnituie,  tackle,  apparel,  provifion, 
"  or  part  of  fuch  fhip,"  £c.  is  excluded  clergy  by  ftat. 
26  Geo.  2.  c.  19. 

A  fimilar  provifion  was  before  made  by  the  ftat.  12  Ann. 
ft.  2.  c.  1 8.  made  perpetual  by  ftat.  4  Geo.  i.  c.  12,  where- 
by whoever  (hall  "  fteal  any  pump  belonging  to  a  fhip  in 
"  diftrefs,  or  fhall  be  aiding  or  abetting  thereto,"  is  excluded 
clergy. 

By  f.  2.  of  the  ftat.  26  Geo.  2.  c.  19.  "  when  goods  or 
"  effects  of  fmall  value  fhall  be  ftranded,  loft,  or  caft  on 
«  fhore,  and  fhall  be  ftolen  without  circumftances  of  cruelty, 
<*  outrage,  or  violence,  it  fhall  be  lawful  to  profecute  for 
"  fuch  offence  by  way  of  indictment  for  petit  larceny  ;  and 
"  the  offender,  on  conviction,  fhall  fuffer  fu:h  punifhment 
"  as  the  laws  in  cafe  of  petit  larceny  do  enjoin  or  require." 

There  does  not  feem  to  be  the  fame  renfon  for  limiting 
the  operation  of  the  words  "  any  goods,  &c.  or  other  effects"  in 
thisftatute,  in  the  fame  manner  as  in  fome  oth-r  ftatutes  be- 
fore mentioned  ;  not  only  becaufc  the  word  ejfefls  is  of  much 
more  comprehenGve  fignification  than  the  words  "  •wares  or 
"  merchandizes"  ufed  in  thofe  ftatutes  ;  but  becaufe  the 
mifchief  extends  equally  to  every  fpecies  of  property,  which 
can  fall  under  thefe  general  words. 

By  f.  4.  of  the  fame  aft  "  If  any  perfon  or  perfons  fhall 
"  offer  or  expofe  to  fale  any  goo.ls  or  effects  whatfoever, 
«{  belonging  to  any  iliip  or  veflei  loft,  ftranded,  or  caft  on 
"  fhore,  as  aforefaid,  and  unlawfully  taken  away,  or  rea- 
"  fonably  fufpeded  fo  to  have  been-,  it  fhali  be  lawful  for 
-"  the  perfon  to  whom  the  fame  fhall  be  fo  offered  for  fale, 
•«  or  any  officer  of  ihe  cuttoms  or  cxcife,  or  any  conftable, 
«  &c.«  or  other  peace -oilcer,  to  ftup,  take,  and  feize  the 
"  faid  goods  and  effeds,  and  with  all  convenient  fpee£ 

(a]   This  provifion  was    uth  reference  to  the  ftat.   3  F.d.  I.  c.  4.  by  which  the 
was  not  W  be  adjudged  wreck  if  any  thing  efcap ed  alive. 

carry 
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"  carry  the  fame,  or  give  notice  of  fuch  feizure  to  a  juftice  ch  xvi.  ^w. 

of  peace  :  and  if  the  perfon  or  perfons  who  (hall  have  * 
"  offered  the  fame  for  fale,  or  fome  other  on  their  behalf, 
(hall  not  appear  before  the  faid  juftice  within  ten  days 
"  next  after  fuch  feizure,  and  make  out  to  his  fatisfaftion 
«*  the  property  of  the  faid  goods,  Sec.  to  be  in  them  or  thofe 
"  by  whom  they  were  employed  to  fell  the  fame;  then  the 
««  faid  goods,  6cc.  (hall  by  order  of  the  faid  jullice  be  forth- 
"  with  delivered  to  the  ufe  of  the  owner  on  payment  of  a 
"  reafonable  reward,  (to  be  fixed  by  the  juftice,)  to  the  per- 
"  fon  feizing  :  and  fuch  juftice  (hall  and  may  commit  the 
perfon  or  perfons  who  have  fo  offered  or  expofed  the  fame 
to  fale  to  the  common  gaol  for  fix  months,  or  until  he 
(hall  have  paid  the  owner,  or  any  lawfully  authorized  to 
receive  it,  treble  the  value  of  fuch  goods,"  &c. 

By  f.  8.  of  the  fame  act,  "  If  oath  (hall  be  made  before  26  G.  a.  0.19. 
«'  any  magiflrate,  lawfully  impowered  to  take  the  fame,  of  ^^  pnf.cvt»« 
"  any  fuch  plunderer  theft,  and  the  examination  in  writing  bjdtrk 
"  thereupon  taken  (hall  be  delivered  to  the  clerk  of  the 
«'  peace  of  the  county,  riding,  or  divifion,  wherein  fuch 
fact  (hall  be  committed,  or  to  his  deputy  ;  or  if  oath  (hall 
be  made  before  any  fuch  rmgiftrate  of  the  breaking  any 
«c  fuch  (hip,  contrary  to  the  aforefaid  aft  made  in  the  I2ch  of 
Queen  Anne,  and  the  examination  in  writing  thereupon 
taken  (hall  be  delivered  to  fuch  clerk  of  the  peace,  or  his 
"  deputy ;  then  fuch  clerk  of  the  peace  (hall  caufe  the  of- 
"  fender  or  offenders  in  any  of  the  faid  cafes  to  be  forth- 
"  with  profecuted  for  the  fame,  either  in  the  county  where 
"  the  fact  (hall  be  committed,  or  in  any  county  next  adjoin- 
ing; in  which  adjoining  county  any  indictment  may  be 
"  laid  by  any  other  profecutor.  And  if  the  faft  be  com-  r*& poft.  f.  156. 
"  mitted  in  Wales,  then  the  profccution  (hall  or  may  be 
«'  carried  on  in  the  next  adjoining  Englifli  county.  And  the 
"  neceilary  charges  of  fuch  profecutions  by  the  clerk  of  the 
'  peace  (hall  be  paid  by  the  treafurer  of  the  county,  &c. 
"  where  the  fact  (hall  be  committed,  to  fuch  amount  as  the 
ff  juftices  of  the  peace  (hall  order.  And  if  fuch  clerk  of  the 
<*  peace  (hall  neglect  or  refufe  to  carry  on  fuch  prof&urlon 
"  in  due  manner,  he  fhall  forfeit  lool.  for  every  fuch 
"  offence  to  any  perfon  or  perfons  who  (hail  fue  for  the 
f  fame,"  &C, 

In 
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In  Northern  coun- 
ties. 

§87. 

In  Northern  coun- 
ties* 

43  Eliz   c.  13. 
J'/a'fante,  p.  430. 
the  preamble,  for 


Vtdt  6  Gco.  2. 
c.  57.  f.  9,  TO. 
regulations  in  aid 
of  this  aft,  and 
13  &  14  Car.  2. 
c.  22.  made  per- 
petual by  316.2. 
c.  42. 
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In  Northern  Counties. 

The  (tat,  43  Eliz.  c.  13.  levelled  againft  fuch  as  are 
guilty  of  perfonal  violence  and  rapine,  in  the  northern  coun-| 
ties  of  Cumberland,  Northumberland,  Weftmoreland,  anci! 
the  Bifhoprick  of  Durham,  which  has  been  before  adverted 
to  ;  reciting  that  perfons  had  been  carried  from  them  into 
other  counties  as  prifoners,  and  kept  barbaroufiy  and  cruelly, 
until  they  were  redeemed  by  great  ranfoms  ;  and  alfo  that 
of  late  there  had  been  many  incurfions,  robberies,  and  burn- 
ing and  fpoiling  of  towns,  villages,  and  houfes  within  the 
faid  counties,  fo  that  divers  fubjecls  there  had  been  forced 
to  pay  a  certain  rate  of  money,  corn,  cattle,  or  other  con- 
fideration,  commonly  callrd  Black  Mai/,  to  divers  perfons. 
inhabiting  upon  or  near  the  borders,  &c.  in  alliance  with 
great  robbers  and  fpoilers  in  thofe  parts,  &c.  ena&s,  that 
whoever  fhall  fo  take  away,  detain,  force,  or  imprifon,  any 
perfons  within  the  fame  counties,  or  againft  their  wills,  to 
ranfom  them,  or  make  fpoil  of  their  goods,  &c.  "  or  whoever 
*'  fhall  take,  receive,  or  carry  to  the  ufe  of  himfelf,  or  wit- 
"  tingly  to  the  ufe  of  any  other,  any  money,  corn,  cattle,  or 
"  other  confideration,  commonly  called  Black  Mail,  for  the 
"  protecting  or  defending  of  him  or  them, (i.e.  the  true  men) 
"  their  lands,  goods  or  chattels  from  fuch  thefts,  fpoils,  and 
41  robberies  as  aforefaid,  and  fhall  be  indicted  and  lawfully 
"  convidled  of  any  the  faid  offences,  or  (land  mute,  orchal- 
"  lenge  peremptorily  above  20,  before  the  juftices  of  affize, 
"  gaol  delivery,  oyer  and  terminer,  or  juftices  of  the  peace 
"  within  any  of  the  faid  counties,  flu  11  be  adjudged  felons 
"  without  benefit  of  clergy." 

The  benefit  of  clergy  is  taken  away  "  from  great,  known, 
"  and  notorious  thieves  and  fpoil-takers,  both  in  Cumber- 
"  land  and  Northumberland,  on  convi&ion,  for  theft  done 
"  within  the  fame :"  or  otherwife  the  juftices  of  affize, 
oyer  and  terminer,  or  gaol  delivery,  before  whom  they  arc 
convidted,  may  tranfport  them  for  life. 


88.         6t  Jo  'whom  the  Property  Jlolenfo  all  be  charged 


(Vidt  poft.  tit. 
Malicious  Mif- 
chief  for  other 
offences  therein 
mentioned.) 


iS  Car.  2.  c.  3. 
continued  by 
6  do.  2.  c.  37. 
made  perpetual 
by  31  Geo.  2. 


ferty. 

Ante,  f.  40. 


jt  jjag  ^een  aireat|y  fliewn,  that  fome  things  are  not  the 
fubje&s  of  property  at  all,  or  only  fo  ratione  loci  or  privi- 

legii, 
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(In  <wkom  the  Prcfrtrty.} 

ii,    and    that  others  are  only  fuch  fub   modo,    that    is  ch  xvi.  §*g. 
.vhere  fome  perfon  has  acquired  a  fnecial  dominion  over  them.  Cocdi  -f  /. 
Jut  with  refpect  to  things  which  are  the  regular  fubjects  of  _ 
jroperty,  felony  may  be  committed  in  dealing  them,  though  CW: »/;  • 
he  owner  be  not  known  j  for  the  guilt  of  the  thief  is  the  ^{r<^*'m 
ame.     And  he  may  be  charged  in  the  indictment  with  hav-   i  Hs»k.  ch.  33. 
jig  dolen  th?  goods  of  a  perfon  to  the  jurors  unknown  ;  or   ,  j^L  ,T,. 
with  having  received  goods  dolen   by  a  perfou  unknown.  2  Hale,  181.290. 
\nd  in  fuch  cafe  the  king  fhall  have  the  goods.     But  if  the  4BUcCom  135. 
jwner  be  really  known,  an  indictment  alleging  the  goods  to  P°ft  tic-  Re- 

f  r  \  u    L      •  ceivers. 

be  the  property  or  a  perion  unknown,  would  be  improper:  Rex  v.  Thomas, 
n  that  cafe  the  prifoner  mud  be  difcharged  of  that  indict.-  V°&-  f-  x63- 
ment,  and  tried  upon  a  new  one  for  dealing  the  goods  of 
the  owner  by  name.     And  in  profecutions  for  dealing  the 
goods  of  a  perfon  unknown,  fome  proof  mud  be  given  fuf- 
Bcient  to  raife  a  reafonable  prefumption  that  the  taking  was 
Felonious  or  invito  dwiino ;    for  it  is  not  enough  that    the 
prifoner  is  unable  to  give  a  good  account  how  he  came  by  P°3-  6i7« 
the  goods. 

This  feems  to  be  the  true  ground  upon  which  perfons  in- 
dicted for  dealing  any  goods  in  themfelves  the  fubject  of  pro- 
perty, but  whereof  no  owner  can  be  found,  are  in  anyindarrcc, 
(the  fact  of  taking,  &c.  lucri  caufa  being  proved,)  entitled  to 
an  acquittal.     For  the  true  owner  by  lofing  them  does  noi 
lofe  the  property  in   them  until  feizure  by  fome  other  perfou 
hiving  a  right  to  feize  in  fuch  cafes.     And  as   the  form  of 
;  jthe  indictment,  laying  them  to  be   the  property  of  a  perfon. 
unknown,  is  good,  the  only  difficulty  lies  in  proving  that  the 
g  was  felonious,  or  invito  domino. 

He  who  deals  the  bells  or  other  goods  of  a  chapel  in  time         A  3o. 
of  vacation,  may  be  indicted   for  dealing  the  goods  of  the  G*>diefackurci. 
|  chapel,  being  in  the  cudody  of  fuch  and  fuch  ;  or  in  the  cafe  f.  ^ 
of  a  parifli  church,  they  may  be  laid  to  te  the  goods  of  the  *  Hdle»  S12- 
parifhioners.     But  in  an  indictment  on  the  dat.  4  Geo.  2. 
c.  32.  for  dealing  lead  from  Hendon  church,  it  was  holden  Ante,  f.  31. 
not  neceflary  to  lay  the  property  in  any  perfon,  though  it  ^*£cf».J.w^ 
might  be  laid  to  be  the  property  of  the  vicar.     But  that  391' 
cafe  turned  on  the  particular  nature  of  the  property  protected 
by  the  ftatute, 

There 
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(In  whom  ike  Property.} 
Ch  XVI.  §89.       There  can  be  no  property  in  a  dead  corpfe  :  and  therefore 

Goads  of  a  church,    n       r         •     •  ,  •    i          -/-, 

r  uealing  it  is  no  felony,  but   a  very   high  mifdemeanor.     In 

Corpfe,  &c.      *he  cafe  of  Dr.  Handyfide,  where  trover  w.is  brought  agninfl 
Haynes'scafe,      him  for  two  chil  Jren  that  grew  together  ;  Lord  C.  J.  Wilks  I 

JZ  Co    Jlj. 

4  Biac.  Com.      held  the  action  would  not  lie,  as  no  perfon  had  any  property 
*3S  •  .  in  corpfes.     But  a  fliroud  ftolen   from   the  corpfe   muft  be 

Rex  v.  Lynn, 

a.  Term  Rep.       laid  to  be  the  property   of  the   executors,  or  whoever  elfe 

MS.  Tracy,  67.  DUTied  tne  deceafed,  and  not  of  the  deceafed  himfelf.     Some 

M.a}Geo.  a.    years  fince  feveral  perfons   were  convi£t<-d  and  tranfported 

i  Hale,  515'.        for  dealing  leaden  coffins  out  of  the  vaults  in  St.  Andrew's, 

.  Holborn,  and  they   were  laid  to  be  the  goods  of  the  execu-. 

fter's  NlV  tors  (a).     But  if  it  do  not  readily  appear  who  is  the  perfonal' 

reprefentative  of  the  deceafed,  laying  it  to  be  the  goods  of  a 

perfon  unknown  is  fufficient.     Thus  at  Exeter  Lent  affizes 

1794  a  man  was  tried  before  Buller  J.  for  dealing  a  leaden 

coffin,  the  property  of  a  perfon  unknown  -,  and   in   another 

count  it  was  laid  to  be  the  property  of  certain  perfons,  being 

the  then  churchwardens.     The  latter,  it  was  at  once  decided, 

could  not  be  fupported  :  and  to  the  former  it  was  objected, 

that  though  the  coffin  had  lain  in  the  ground  near  60  years, 

yet  the  fame  family,  of  which  the  deceafed  had  been  a  mer 

Ante,  f.  88.  '     ber,  remained  on  the  fpot :  and   it  did  not  even  appear  thj 

any  inquiry  whatever  had  been  made  to  afcertain   the  fa£l ; 

which  {hewed  a  want  of  reafonable  diligence  in  the  profecu- 

tor:  but  it  was  ruled  to  be  fufficient  after  fo  many  years  had 

i  Hale,  514.       pafled.     Again,  if  the  goods  of  any  inteftate  be  ftolen  before 

Sdminiftration,  they  (hall  be  fuppc  fed  to  be  the  goods  of  the 

ordinary  :  or  if  an  executor  be  appointed,  the  goods  fiiall  be 

faid  to  be  his  before  probate:  and   they  need  not  (hew  their 

title  fpecially  as  ordinary  or  executor,  becaufe  it  is  founded 

on  their  own  pofleflion.    „ 

§  po.  Anyone  who  has  a  fpecial  property  in  goods  ftolen  may 

Sped  I proftry    lay  thrm  to  be  his  in  an  appeal   or   incictment   for  larceny  5; 
tMs'swn.  249.  as  a  bailee,  pawnee,  leIT<re  for  years,  carrier,  or  the  like;  2; 

j  Ha.e,  513.       fortiori,  they  rmy  be  laid  to  be  the  property  of  the  refpe£liv< 

j  Hawk.  ch.  33-  ,    .      .     ..,_  .  .  , 

f.  3o.  owners;  and  the  indictment  is  good  either  way.     But  if  i 

Kei  39  4^.        appear  in  evidence,  that  the  party  whofe  goods  they  are  lai< 

Burnet's  MS. 

Sura.  67.          to   be  had  neither  the  property  nor  the-poirefhon,  [and  fo 

thi 
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(In  uhsm  the  Property.) 

hi6  purpofe  the  potTeffion  of  a  feme  covert  or  fervant  is,  ge-  Ch.xvi.  §  00» 
crally  fpeakinp,  the  poffcilion  of  the  hufband  or  matter,]  c«*  »£  »«jP--''i 
he  prifoner  ought  to  be  acquitted  on  that  indictment.  The 


jme  rule  prevails  in  the  cafe  of  goods  belonging  to  a  gueft  (a),  Keilw.  70.  b. 
;olen  at  an  inn  ;  they  may  be  laid  to  be  the  property  either  of  samtf.  »i!  t 
ic  innkeeper  or  the  gueft.     So,  goods  flolen  from  a  wafher-  (*}  Jane  Todd'» 
roman  (b),  who  takes  in  the  linen  of  other  perfons  to  wafh,   1^*'    ',,  'b4tLd 
nay  be  bid  to  he  her  goods  ;  by  Parker  C.  J.,  Tracy  and  c.j.  Eyre  and 

I  t\     O     R    \Va    A 

lury  Js. ;  for  perfons  of  this   defcription  have  a  pofleflbry  Burner's  MS. 
)ropcrty,  and  are  anfwerable  to  their  employers;  and  could  Sum>  6?- 

.         .  ,  „.      (A)  Ralph  Pack- 

11  maintain  an  appeal  ot  robuery  or  larceny,  at:d  have  relti-  er's  cafe,  o.  B. 
ution.     So  an  aeifter  has  a  poficflion  and  property  againft  J^P"1  1?Ii» 

ib  cor.  Ld.  C.J. 
ill  but  the  right  Owner.  Parker,  BuryB.  and  Tracy  J.    MS.  Eurnet. 

In  John  Woodward's  cafe,  who  was  indicted  for  mali-  WooJward's 
:ioufly   and  felo.iioufly  killing  two  fheep,    the  property  of  sum'  Air^e 
W.  Dalton,    it    was  proved   that  the  profecutor  had  only  «r.  PerrynB. 
aken  the  fhe^p  in  to  agift  for  another.     Whereupon  it  was  p^JLjUffa 


that  the  property  was  not   well  laid  in  the  agifter;  "£•#«•  >f '*'&. 

,  i  "   T     i  Hi-   i       i  («wlrltoor« 

md  upon  reference  to  the  Judges  in  Michaelmas  term  1796,  ^j.) 

>ne  of  them  doubted  at  firft,  becaufe  an  agifter  of  cattle  is 
lot  liable  for  them  at  all  events";  like  an  inn-keeper  for  the 
roods  of  his  gueft.  The  majority,  however,  thought  the 
;onviction  right.  But  the  matter  flood  over  till  Hilary  term 
.  when  upon  reference  to  4  Inlt.  293.  (hewing  that  an 
igitler  has  a  polTcffion;  and  2  Rol.  Abr.  551.  that  he  may 
maintain  trefp ;fs  againft  any  who  takes  the  beafts,  all  the  (AbfentBul- 
Judges  agreed  that  the  conviction  was  right. 

James  Deakin  and  William  Smith  were  indicted  for  fteal-  R-.»-  D«kin* 
ing  fpoons  and  otlier  articles,  laid  in  the  fecond  count,  (on  AprH  iSo'c, cor. 
which  alone  they  were  convicted,)  to  be  the  property  of  one  GrofeJ- 

.;ham.     The    goods  hnd  been  fent  by  a  tradesman   in  pr^enyh\dn 
London  to  Mr.  Broderick  at  Spaiding,  by  the  Spal.iing  coach,  ft*£e-K**bKa*- 
and  were  ftolcn  by  the  prifoners  at  Pondeifend,  out  of  the 
boot  behind  the  coach.     The  question  was,  Whether  they 
were  properly  hid  to  be  the  property  of  Markham,  who  was 
not   the    owner,  but  only  the   driver,  of  the  coach;  there 
being  no  contract  between  him  and  the  proprietors,  that  he 
fhould  be  liable  for  any  thing  ftolen  ;  and  it  not  appearing 
that  he  had  been  guilty  of  any  laches.     The  cafe  being  re- 
ferred to  the  Judges,  it  ftood  over  for  fome  time  j  but  finally 

the  cafe> 

395.  ad  idem. 


ch.  xvi.  §  9o, 

Special  properly, 
&C. 


Lorreny  by  the 
owner. 
Ante,  558. 
I  H*le,  513. 


I  Hawk.  ch.  54. 
f.  5.    Burners 
MS.  Sum.  73. 
Sty).  156. 
MS.  Tracy,  73. 
I  Show.  94.  241. 

1  Hale,  507. 

2  MS.  Sum.  238. 
Jsum.  64. 


s 

Wccf/ar 

it  Rep! 

a  Sid.  iz9 

MS.  Trac 
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(In  lubom  the  Property.") 

the  conviction  was  holden  right ;  the  coachman  having  the 
pofil-fiion,  and  a  fpecial  property  in  the  goods  committed  to 
his  charge. 

Upon  tiie  fame  principle  it  is  that  a  man  may  be  guilty  of 
larceny  or  robbery  of  his  own  goods.  For  if  A.  bail  goods 
to  B.  and  afterwards  anirno  furandi  fteal  them  from  him, 
with  defign  probably  to  charge  him  with  the  value:  or,  if 
A.  fend  his  fervant  with  money,  and  afterwards  way-lay  and 
rob  him,  with  intent  to  charge  the  hundred:  in  either  cafe 
the  felony  is  complete.  And  even  in  this  latter  cafe,  I  fee  no 
objection  relaying  the  property  of  the  goods  in  the  fervant ; 
for  though  in  general  it  may  be  faid  that  he  has  no  property 
in  them  as  againft  his  mafter,  although  he  has  againft  every 
other  perfon  ;  yet  having  a  clear  right  to  defend  his  pofleflkm 
againft  A.'s  unlawful  demand,  the  fpecial  property  ftill  re- 
mains in  the  fervant.  But  a  taking  from  the  fervant  of 
the  money  or  goods  of  his  mafter,  in  his  prefence,  by  put- 
ting in  fear,  is  a  taking  from  the  mafter,  and  the  offender 
may  be  indicted  of  robbing  him. 

On  the  other  hand,  it  being  a  fettled  principle,  that  nei- 
ther the  property  nor  pofiefiion  in  law  of  goods  is  changed 
by  any  felonious  taking  of  them  ;  it  follows  that  if  A.  fteal 
goods  of  B.,  and  after  C.  fteal  the  fame  goods  from  A. ;  C. 
is  a  felon  both  as  to  A.  and  B.  j  and  he  may  be  indiOed  of 
ftealing  the  goods  of  B. 


.  Cloaths  and  other  necefiaries  provided  for  children  by  their 

for  parents,  are  often  laid  to  be  the  property  of  the  parents, 
ni.  efpecially  while  the-  children  are  of  tender  age;  but  it  is 
holden  good  either  way.  At  the  feflions  at  the  O.  B.  after 
y,  67  Eafter  term  1701,  Tracy  and  Turton  Js.-  and  Lovell  Recor- 
der, doubted  whether  the  property  of  a  gold  chain,  which 
was  taken  from  a  child's  neck,  who  had  worn  it  for  four 
years,  ought  not  to  be  laid  to  be  in  the  father.  But  Tanner, 
who  had  been  an  ancient  clerk  of  the  court,  faid  that  it  had 
always  been  ufual  to  lay  it  to  be  the  goods  of  the  child  in 
fuch  cafe  :  and  that  many  indictments  which  had  laid  them 
to  be  the  property  of  the  father  had  been  ordered  to  be  al- 
tered by  the  Judges. 
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(In  infant  the  Property.) 

An  indictment  for  {heep  ftealing  laid  the  property  to  be  In  ch.xvi.  §9r. 
-Simon  Dodd,  the  elder,  S.  D.  the  younger,  John  and  Gil-  ^$^"fof 
bert  Dodd,  and  fereral  others  of  the  fame  name.     Simon  — — — . 
Dodd  the  elder  proved  that  he  and  his  fon  (now  dead),  took  a  John's  Scott's 

.-.       ,       r  n  ,     -      caff,  Northnra- 

farm  on  thetr  joint  concern,  and  kept  a- (lock  of  (htep,  their  b;rland  Sum 
joint  property,  upon  it.     The  fon  died  inteftate  about   five  Air.  1801,  cor. 

•i  \i-ir  r          t  •  j    Chaoibre  I. 

years  ago,  leaving  a  widow,  who  died  loon  after  him,  and  MS  rud. 
feveral  children  (the  children  named  in  the  indictment).  No 
divifion  was  ever  made  of  the  frock  -,  from  which  all  the 
(heep  upon  the  farm  at  the  time  of  the  felony  committed 
were  bred,  fome  before  and  fotr.e  after  the  fon's  death.  S.  D 
the  elder  continued  to  occupy  the  farm  and  ufe  the  ftock  as 
before,  confidering  himfelf  adding  for  his  grandchildren,  who 
were  (till  infants,  inrefpeft  of  one  moiety;  and  accordingly 
continued  to  keep  a  regular  account  with  them  in  his  books. 
Aftrr  convi&ion  a  queftion  was  fubmltted  to  the  Judges, 
Whether  the  property  were  well  laid  jointly  in  the  grand- 
father and  grandchildren.  And  in  Michaelmas  term  1801, 
they  all  held  it  well  enough  :  for  at  any  rate,  though  in  the 
cafe  of  joint  traders  there  were  no  jus  accrefcendi,  and  the 
remedy  furvived  •  yet  here  the  grandfather  fwearing  that  he 
held  one  moiety  for  his  grandchildren,  no  perfon  could  con- 
trovert it,  and  he  might  make  diftribution  among  them. 
And  fome  of  the  Judges  a!fo  faid,  that  the  property  might 
have  been  laid  to  be  in  the  grandfather  alone,  who  was  in 
pofledion  of  the  children's  moiety  as  their  agent. 

I  now  proceed  laftly  to  examine 

7.  What  is  fitch  Evidence  of  the  taking  and  carry-       §  92. 
iug  away  being  fraudulent  or  wrongful,  with  In-  fe™™£e°fj~ 
tent  to  convert  the  Goods  to  the  Takers  own  Ufe, 
and  make  them  his  own  without  the  Confent  of 
the  Owner,  as  amounts  to  Felony. 

The  felonious  intent  is  effential  to  the  offence ;  and  in  P-jic.  129- 
order  to  make  it  felony,  the  intent  to  fteal  ought  to  be  at 
the  time  when  the  party  firft  gets  pofleflion  of  the  goods ; 
fuch  a  pofleflion  at  lead  as  is  diftinft  from  that  of  the  owner ; 
for  a  fraudulent  intent,  originating  afterwards,  to  convert  the 
gdods  to  his  own  ufe  is  not  felony  :  but  the  original  felonious 

intent  may  be  collected  from  fubfequent  afts, 

This 
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(Evidence  of  felonious  Intent.) 
Ch.  xvi.  $9a.       This    inquiry   may    be    bed    made    by  confidering   the 

When  originating.    f  i     i    r  i  i  •    t        t 

*    leveral  defences  by  which  charges  or  this  nature  are  endea- 
voured to  be  palliated  or  denied.     Thefe  are, 

Donets  in  lar-         i.  By  a  Denial  of  the   Fact  itfelf,  or  the  Party's  Partidpa- 
•*'  .  tion  in  it. 

2.  That  the  Goods  were  taken  upon  a  Claim  of  Right  ,  or  by 

Aft  of  Law. 

3.  By  Mi/fake  or  Accident. 

4.  As  a  Trefpajftr  or  Wrong-Doer,  without  Fraud. 

5.  By  finding. 

6.  By  Delivery  of  a  third  Perfont  without  Knowledge  of  the. 

Theft  by  the  Taker. 

7.  By  Delivery  from  or  on   Behalf  of  the  Owner  ;  or  by  tt 

Taking  with  hi;  Confent  and  Approbation. 

8.  By  taking  upon  NeceJJity. 


§93.  I.  By  a  Denial  of  the.  Faff  ^ 

Evidence  upon  a 

denial  of  the  faff.       jt  may  be  ia'1(i  down  generally,  that  wherever  the  property 
e,  189.      -  ,  .  .  / 

ot  one  man,  which  has  been  taken  from   him  without  his 

knowledge  or  confent,  is  found  upon  another,  it  is  incum- 
bent on  that  other  to  prove  how  he  came  by  it  ;  otherwifc 
the  prefumption  is  that  he  obtained  it  felonioufly.     This, 
like  every  other  prefumption,  is  ftrengthened,  weakened,  or 
rebutted,  by  concomitant  circumftances,  too  numerous  in 
the  nature  of  the  thing  to  be  detailed.     It  will  be  fufficient  to 
cftime.     allude  to  fome  of  the  moft  prominent  ;  fuch  as,  the  length 
of  time  which  has  elapfed  between  the  lofs  of  the  property 
and  the  finding  it  again;  either  as  it  may  furnifh  more  or 
lefs  doubt  of  thr  identity  of  it  j  or  as  it  may  have  changed 
hands  oftener  in  the  mean  time;  or  as  it  may  increafe  the 
difficulty  to  the-  pnfoner  of  accounting  how  he  came  by  it  :  in 
Nature  cftbt       all  which  confederations  that  of  the  nature  of  the  property  muft 
property.  generally  be  mingled.     So  the  probability  of  the  prifoner's 

Prijetier  i  vicinity   o  r 

totkefpot.  having  been  near  the  fpot  from  whence  the  property  was 
fuppofed  to  be  taken  at  the  time  ;  as  well  as  his  condu£l 
during  the  whole  tranfa&ion,  both  before  and  after  the  dif- 
covery,  are  material  ingredients  in  the  mveftigation.  But 
jjje  jjare  circumftancc  of  finding  in  one's  pofleflion  property 
of  the  fame  kind  which  another  has  loft,  unlefs  that  other 
can  from  marks  or  other  circumitances  fatisfy  the  court  and 
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fury  of  the  identity  of  it,  is  not  in  general  fuffkient  evidence  Ch.xvi.  *.  9- 

On  den:al  iffuft* 

of  the  goods  having  been  felonioufly  obtained.  Though,  where ' ._ 

the  facl  is  very  recent,  fo  as  to  afford  reafunable  prefumption 
that  the  property  could  not  have  been  acquired  in  any  other 
manner,  the  court  are  warranted  in  concluding  it  is  the 
fame,  unlcfs  tlie  prifoner  can  prove  the  contrary.  Thus  a 
man  being  found,  coming  out  of  another's  barn  ;  and  upon 
fearch,  corn  being  found  upon  him  of  the  fame  kind  with 
what  was  in  the  barn,  is  pregnant  evidence  of  guilt. 

So  perfons  employed  in  carrying  fugar  and  other  articles 
from  (hips  and  wharfs  have  often  been  convicted  of  larceny 
at  the  O.  B.,  upon  evidence  that  they  were  detected  with 
property  of  the  fame  kind  upon  them,  recently  upon  coming 
from  fuch  places,  although  the  identity  of  the  property,  as 
belonging  to  fuch  and  fuch  perfons,  could  no  otherwife  be 
proved.  But  this  muft  at  leaftbe  underftood  of  articles  like 
thofe  above  mentioned,  the  identity  of  which  is  not  capable 
of  llric~r.  proof  from  the  nature  of  them  ;  for  Lord  Hale  fays 
he  would  never  convict  any  perfon  of  fteaiing  the  goods  of 
one  unknown,  merely  becaufe  he  could  not  give  an  account 
how  he  came  by  them ;  unlefs  due  proof  were  made  that  a 
felony  had  been  committed  of  thofe  goods. 

Neither  is  the  fad  of  concealment,  (the  identity  of  the  C-^cealmn 
property  not  being  proved,)  of  itfelf  evidence  of  dealing,  3 
though  undoubtedly  very  ftrong  corroborative  proof  of  it. 

The  confeffion  of  the  prifoner  that  he  ftole  the  goods  is         fW 
often  adduced  in  this  cafe.     And  here,  as  upon  other  occa-  y\Jt*i.\i. E 
fions,  care  muft  be  taken  previous  to  the  inquiry  to  afcer-  c^ce. 
tain  with  certainty  that  fuch   confeffion   was  not  procured 
either  by  promife  or  threat ;  in  either  of  which  cafes  it  ought 
not  to  be  received  in  evidence.     But  it  frequently  happens 
that  by  means  of  fuch  confeffion,  fo  improperly  drawn  from," 
the  prifoner,  the  profecutor  comes  to  the  knowledge  where 
the  goods  ate  concealed,  and  in  confeqtience  regains  pofTcf- 
fion  of  them :  in  which  cafe  it  has  been  faid  by  fome,  that 
fuck  confeffions  ought  to  be  received  in  evidence,  corrobo- 
rated by  the  fa&  of  finding  the  goods  in  the  place  described 
by  the  prifoner.    This,  it  is  faid,  does  away  the  reafon  upon 
which  the  general  rule,  that  confeffions  fo  improperly  ob- 

U  u  tained 


658  Larceny  and  Robbery. 

(Evidence  of  felonious  Intent.'] 

Ch.  xvi.  ^  94.  tained  cannot  be  received  in  evidence*  is  founded  ;  becaufe 
Mijejjitn.       ^g  reafon  being  to  guard  againlt  the  poflibility  of  an  inno- 
cent perfon  being   from  weaknefs  feduced  to  accufe  himfelf, 
in  hopes  of  obtaining  thereby  more  favour,  or  for   fear   of 
meeting  with  worfe  punifhment ;  that  reafon  is  done  away 
if  fuch  confeflion   be  fubftantiated   by   an  actual  finding  of 
the  goods  accordingly   in  the    place  dtfcribed,  which  could 
not  probably  be  known  to  the  party  if  he  were  not  privy  to 
PerLcBlancJ.    the  felony.     But  this   opinion  mud  it  feems  be  taken  with 
and  Craig,  Exc-  f°me  grains  of  allowance  ;  for  even  in  fuch  cafe,  the  moft  that 
ter,  March  1801.  Js  proper  to  be  left  to  the  confiderationof  the  jury  is  the  fact 
Exeter,  about  at   °^  tne  witnefs  having  been  directed  by  the  prifoner  where  to 
1790, Rex  v.      fin(i  t}ie  rrOOds,  and  his  having  found  them  accordingly;  but 

Marian  Hodge,  • 

\veiis  S»m.  Aff.  not  the  acknowledgment  or  the  pruoner  s  having  Itolen  or 
Grote  r°rwar  Put  l^em  tnerc>  which  is  to  be  collected  or  not  from  all  the 
rick/hairs  cafe,  circumftances  of  the  cafe  :  and  this  is  now  the  more  common 

O.B.i  783,  cor.  nr.A:r<, 
Nares  J.  and  Practice. 
EyreB.  I  Leach,  198,  Mozey's  cafe,  O.  B.  1784,  cor.  Perryn  B.  and  Duller  Js.  ib.  301.  n. 

Harvey's  cafe,          Jn  the  cafr  of  Richard  Harvey  at  Bodmin  Summer  afllzes 

Aff.  1800.          1800,  Lord  Eldon  faid,  that  where  the  knowledge  of  any 

fact  was  obtained  from  a  prifoner  under  fuch  a  promife  as 

excluded  the  confeffion  itfelf  from  being  given  in  evidence, 

he  fhould  direct  an  acquittal  5  unlefs  the  fact  itfelf  proved, 

would  have  been  fufficient  to  warrant  a  conviction  without 

any  confeflion  leading  to  it.     And  he  fo  directed  the  jury  in 

Lackhart's  cafe,  tjiat  cafe>     j,,  JjOckhart's  cafe,  who  was  indicted  for  dealing 

O.  B.  1785, 

i  Lcacb,  430.  jewels,  a  confeflion  having  been  obtained  from  him  upon  pro- 
mifes  of  favour  that  he  had  ftolen  the  jewels,  and  had  difpofed 
of  part  of  them  to  a  Mr.  Grant ;  the  latter  was  admitted  as  a 
witnefs  to  prove  that  he  had  received  them  from  the  prifoner. 
Where  a  prifontr  has  been  once  induced  to  confefs 
upon  a  promife  or  threat;  it  is  the  common  practice 
to  reject  any  fublequent  confeflion  of  the  fame  or  like  facts, 
though  at  a  fubfequent  time.  But  in  one  cafe  where  hopes 
had  been  holden  out  to  a  prifoner  to  confefs ;  and  when 
brought  before  a  magiftrate,  he  refufed  unlefs  upon  condi- 
tions j  Buller  J.  admitted  the  general  rule  with  fome  qua- 
lification, by  obferving  that  there  muft  J>e  very  ftrong  evi- 
dence of  an  explicit  warning  by  the  magiftrate  not  to  rely  on 
any  expected  favour  on  that  account ;  and  it  ought  moft 
clearly  to  appear  that  the  prifoner  thoroughly  underftood 

fuch 
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fuch   warning,  before   his    fubftquent  confefiion  could  be  CLXVi.  §94. 

.  .  .  Coriftjjttn. 

given  in  evidence.  __ 

As  to  what  (hall  be  conGdered  as  a  threat  or  promife, 
faying  to  the  prifoner  that  it  would  be  worfe  for  him  if  he 
did  not  confefs,  or  that  it  would  be  better  for  him  if  he  did, 
is  fufficient  to  exclude  the  confeflion,  according  to  conftant 
experience. 

2.  That  the  Goods  were  taken  on  a  Claim  of  Right »         §  9'- 

•*          °  On  claim  of  rlgtt. 

Goods  may  be  fo  taken  by  the  parry's  own  immediate  act,,  Bjth*  party* 

ezon  aft. 

or  by  the  act  of  the  law  through  his  means.     In   the  firft   Ante, 558. 

place  it  has  been  fhewn  that  a  man  cannot  be  guilty  of  felony  J  Halc»  S'3- 

in  taking  his  own  goods,  unlefs  where  having  bailed  them  to 

another,  he  afterwards  (leal  or  rob  him  of  them  in  order  to 

charge  him  or  the  hundred.    Forelfe,  if  a  man  take  another's 

trees  and  cut  them  into  boards  ;  or  take  the  other's  cloth  and 

make  it  into  a  doublet  ami  embroider  it  •>  or  mingle  the  other's 

corn  with  his  own  :  in  all  thefe  cafes  the  owner  may  retake 

his  boards,  cloth,  and  the  whole  of  the  corn,  (fo  much  at 

leaft,  I  prefume,  as  cannot  eafi'y  be  diilinguiflied  from  his 

own,)  without  being  guilty  of  felony. 

And  here  it  may  be  proper  to  remark, that  in  any  cafe  if  there 
be  any  fair  pretence  of  property  or  right  in  the  prifoner,  or  if  it 
be  brought  into  doubt  at  all,  the  court  will  direct  an  acquittal ;    ' 
for  it  is  not  fit  that  fuch  difputes  fiiould  be  fettled  in  a  man- 
ner to  bring  men's  lives  "mto  jeopar 

The  owner  of  ground  takes  a  horfe  for  damage  feafant,  or  i  Ha'e,  506, 7. 
a  lord  feizes  it  as  an  eftray,  though  perhaps  without  title ; 
yet  thefe  circumstances  explain  the  intent,  and  fiiew  that  it 
xvas  not  felonious,  unlefs  fome  act  be  done  which  manifefts 
the  contrary  ;  as  giving  the  horfe  new  marks  to  difguife  him, 
or  altering  the  old  ones  ;  for  thefe  are  prefumptive  cir- 
curnftances  of  a  thieviQi  intent. 

After  a  feizure  of  uncuftomed  goods,  feveral  broke   at  Rex  v.  Kni=hc 
night  into  the  houfe  where  they  were  dspofit-d,  with  inter-.-  ' '.~T' 

to  retake  them  for  the  benefit  of  the  former  owner :  it  was 
holden  that  fuch  a  defign  appearing  rebumd  the  preemption 
of  a  felonious  defign  to  fteal,  which  was  laid  in  an  indictment 
for  burglary  j  however  elfe  the  parties  were  culpable  in  doing 
fuch  an  act. 

U  u  2  What 
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Ch.  XVI.  §  96.       What  has  been  juft  faid  of  a  colourable  title  will  of  courfe 
ncaimcj  n    t.  jn  at  jeafj.   as  fjrong  a  degree  to  the  next   fubjeft  of 


t  fi  confideration  ;  where  a  party  gets  pofffcffion  of  another's 
By  aei  iflaia.  goods  by  a£t  of  law.  But  however  difficult  it  may  be  to 
eftablifh  proof  of  a  felonious  intent  in  fuch  cafes,  yet  if  the 
fa£l  be  clearly  made  out,  it  is  one  of  the  higheit  aggravations 
of  the  offence  of  larceny.  It  is  converting  the  procefs  of  the 
law,  which  is  the  bed  fecurity  for  property,  into  an  inftru- 
rnent  of  rapine  and  plunder. 

i  Hale,  507.  A.  having  a  defign  to  fteal  B.'s  horfe,,  which  was  impounded 

j  rtawk.  ch.  33.  Qn  a  diftref^  enters  a  plaint  of  replevin  in  the  iheriff's  court 
3  Jnft.  108.  for  the  horfe  ;  and  thereby  getting  it  delivered  to  him,  runs 
away  with  it  '  or  intending  to  fteal  the  goods  of  B.  in  his 
houfV,  he  delivers  an  ejectment  fraudulently;  and  having 
obtained  judgment  again  ft  the  cafual  ejector,  he  grts  poffef- 
fion  and  goes  off  with  the  goods:  it  is  felony  in  either  cafe. 
F^rr!scare,  O.  B.  Richard  Farr  and  Eleanor  Chadwicke  were  indicted  for 
Ch.  Y/Ke'iyng  C  breaking  the  houfe  of  Robert  Stanyer,  and  putting  his  wife 
»nd  wild  js.  in  fear,  and  ftealing  goods  from  thence.  It  appeared  thaf 
T.  R»/m.  276.  the  prifoners,  intending  to  rifle  the  houfe  in  which  Mrs.  Stan- 
yer lived  apart  from  her  hnfband,  went  to  an  attorney,  and 
pretending  that  Mrs.  Stanyer  was  Farr's  tenant,  and  in  arr.ear 
for  rent,  obtained  pofle(Tion  of  the  houfe  by  means  of  a 
fraudulent  ejectment  ;  and  at  the  fame  time  arrelted  Mrs* 
Stanyer  under  a  writ  of  latitat,  and  caufed  her  to  be  carried 
to  prifon  ;  and  then  the  prifoners  rifled  the  houfe  and  took 
av/ay  the  goods,  and  hid  fome,  and  altered  the  marks  upon 
the  others,  and  fold  the  reft.  And  being  qutftioned  con- 
cerning thefe  a£ls,  and  afked  what  colour  of  title  they  had 
to  the  houfe  or  the  goods,  they  could  pretend  none.  But 
ft  appeared  that  the  true  landlord  had  received  the  rent  of  it 
for  many  years,  and  that  no  rent  was  in  arrear.  Neither 
could  they  pretend  to  any  caufe  of  adion  againft  Mrs.  Stan- 
yer. Upon  which  the  jury  were  directed,  that  if  they  believed 
that  the  prifoners  had  done  all  this  with  an  intent  to  rob, 
they  ought  to  find  them  guilty  ;  which  was  accordingly  donej 
and  they  were  both  executed.  So  if  under  pretext  or  colour 
of  a  capias  ultagatum,  fucd  out  after  an  outlawry  clandcf- 
tinely  obtained  againft  a  vifible  man,  his  goods  be  taken 
a  felonious  intent,  it  will  be  felohy. 

3  '  3-  * 
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-?.  By  Miflake  or  Accident.  ch  XVT.  §,7. 

O  J  J  fy    njftzit  tr 

Analogous  to  the  taking  upon  a  claim  ef  right  is  the  tak- 
ing  .by  miftake  arifing  from  heedleffhefs,  or  from  mere  acci- 
dent. As  if  one  man's  fheep  mix  with  another's  flock,  and  By 
he  drive  them  with  his  own,  or  even  fheer  them,  not  know-  ««<&»/. 
ing  or  taking  heed  of  the  diflFerence  ;  it  is  no  felony.  But  if 
he  knew  them  to  be  another's,  as  by  having  that  other's 
mark  which  he  defaces,  and  places  his  own  mark  on  them  ; 
this  is  evidence  of  a  felonious  intent.  So  it  is  if  he  appear 
deGrous  of  concealing  the  property,  or  of  preventing  the 
infpcclion  of  the  owner,  or  of  any  who  might  make  the  dif- 
covery  :  or  if,  being  aiked,  he  deny  the  having  them; 
although  his  knowledge  thereof  be  proved.  In  like  manner 
the  contrary  mode  of  conduct  in  thefe  feveral  refpedts  is 
evidence  to  rebut  the  felonious  intent. 


4.   On  taking  as  a  Trefbaffer*  without  Fraud. 

Ai  a  treff*/*. 

The  taking  may  amount  only  to'  a  trefpafs,  and  the  cir-  1^6,509. 

.      .     ,  ,  A31ic.Com.i3a. 

cumftances  in  fuch  cafe  mull  guide  the  judgment.     As  where 

a  man  takes  another's  goods  openly  before  him  or  before  other 
perfons,  otherwife  than  by  apparent  robbery  ;  or  having 
poflelTed  himfelf  of  them,  avows  the  fact  before  he  is  quef- 
tioned. 

So  where  a  man  takes  another's  harrow  or  plough,  and 
after  plowing  his  own  land,  returns  it  to  the  place  whence 
he  took  it,  or  tells  the  ©wner  of  his  ufmg  it.  So  taking  a 
horfe  off  the  common,  and  after  riding,  returning  it  there 
again,  is  but  a  trefpafs.  But  if  the  party  had  fold  it,  thii 
would  be  declarative  of  the  firil  taking  being  felonious  ;  and 
in  doubtful  cafes  the  fa  fell  rule  is  to  incline  to  acquittal 
rather  than  conviction. 

The  felonious  intent  being  as  efiential  to  conftilute  the 
offence  of  robbery  as  of  larceny,  it  follows  that  if  fuch  intent 
be  wanting,  though  goods  be  taken  by  fuch  force  or  putting 
in  fear  as  would  otherwife  be  fufficient  to  conftitute  robbery, 
yet  it  will  only  amount  to  a  trefpafs.  A  traveller  met  a  fifh-  Burnett  MS.  7i. 
erman  with  fifh,  who  refufed  to  fell  him  any  ;  and  he  by  Jr*015-  *69- 

'  '     Crompc.  Juft. 

force  and  putting  in  fear  took  away  fome  of  his  fifh,  and  34-  b. 
threw  him  money  much  above  the  value  of  it  :  and  judgment  ^ 
was  refpited,  becaufe  of  the  doubt  whether  the  intent  were  *6  Eii«. 

U  u  3  felonious 
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Ch.  xvi.  §  9s.  felonious  on  account  of  the  money  given.  Such,  however, 
4*  a  tr'ft>"J'r-  feem  properly  to  be  queftions  for  the  confideration  of  the 
jury.  And  the  circumflance  of  the  party's  ctlering  the  full 
value  or  more  nt  the  time  ought  to  be  left  to  them  to  (hew 
that  his  intention  was  not  fraudulent,  and  fo  not  felonious  : 
for  it  does  not  neceffarily  follow  us  a  conclufion  of  law,  that 

R.  v  Lane         if  the  value  of  the  thing  taken  be  offered  to  be  paid  at  the 

min  sumSAfl°d"  t>ime'  tjie  *ntent  is  therefore  not  felonious  («)  ;  though  it  is, 
1796.  I  apprehend,  pregnant  evidence  in   the  negative.     But  if  it 

«fe  port?  TiaS    appear  that  the  offering  a  price  be  merely  a  pretence  fur 
Burrows  v,         fraudulently  acquiring  another's  property  f^);  as  where  the 

Wright,  lEaft's  .... 

Rep.  615.  and     owners  of  corn  or  iiour  were  compelled  by  individual  force-, 

Greafley  v.  Hig-  or  t|je  threats  of  a  mob,  to  take  much  lefs  than  it  was  worth  j 

ib.  636.  '         that  fhcws  the  intent  to  be  fraudulent  and  felonious;  or, 

Juft.inft.4.f.  i.  according  to  the  civil  law,  lucri  can/a:  and  the  parties  are 

guilty  of  felony.     The  diftindion  in  thefe  cafes  feems  to 

turn  on  the  fraud,  which  is  of  the  effence  of  thefe  offences, 

Ante,  f.  a.         as  was  at  firft  (hewn.     And  this  is  exemplified  by  a  cafe  of 

ftill  greater  nicety,  where   the  original  affault  was  clearly 

with  a  felonious  intent  j  and  yet  the  taking  of  the  goods 

Q.  B.  1698,       was  no  more  than  a  trefpafs.     At  the  O.  B.    1698,  before 

MS.  Tracy,  71.  fjojt  Q.  j,  and  other  Judges,  it  was  found  that  A.  affaulted 

Ward  c.  B.        B.  on  the  highway  with  a  felonious  intent,  and  fearched  the 

from  his  MS.      pockets  of  B.  for  money,  but  finding  none,  A.  pulled  off  the 

bridle    of  B.'s    horfe,     and    threw   that    and  fome  bread, 

which  B.  had  in  pannels  about   the   highway,  but   did  not 

take  any  thing  from  B.:  and  refolved  upon  conference  with 

all  the  Judges,  that  this  was   no   robbery,  bec.iufe  nothing 

was  taken  from  B.     The  better  rrafon  feems  to  be,  that  the 

particular  goods  taken  were   not  taken  with  a  felonious  in- 

tent ;  fur  fureiy  there  was  a  fufficient  taking  and  feparation 

of  the  goods  from  theperfon. 

Phillppj  and  Philipps  and  Strong  were  indicted  for  dealing  a  mare  and 

Stro:  g's  cafe,       fielding  of  John  Coulter.     It  appeared  in  evidence  that  the 

Gloucelter  Sp.       c-  l 

Aff.  1801,  cor.  prifoners  had  gone  to  the  (tables  of  Coulter,  who  kept  an 
Ms'Tud^'  inn  at  a  place  called  Petty  France,  in  the  night  of  the  26th 
fhcpiijintrstn-  of  February  lad,  optned  them,  and  taken  out  the  horfe 
?/<?*££•*£  and  mare,  the  fubjeft  of  the  indidment,  and  rode  on  them 
tab  eut  tut  ttrfu  to  Lechlade  about  32  or  33  miles  offy  where  they  carried 
"'2  them  to  different  inns,  and  left  them  in  care  of  the  oftlers, 

direding 


Larceny  and  Robbery.  663 

(Evidence  of  felonious  Intent.) 

directing  them  to  clean  and  feed  them,  and  faying  that  they  ch.  xvi  §  5g. 
(hould  return  in  three  hours.     In  the  courfe  of  the  fame  day    4***fHfr* 

the  prifoners  were  taken  at  a  diftance   of   14  miles  from 

.  .  them  at  an  iit*t 

Lechlade,  walking  towards  Farringdon   in  Berkfhire,  in  a  ar.d  art  after- 
diretlion  from  Lechlade.     The  jury  being  dircded  to  con-  ™*f»«<l f" 

Juingtkc:rj'.'jrr.<y 

Cdcr,  whether  the   prifoners  when  they  took  the  horfe  and  on  fo»t.    o*a 

£      "          L         L 

mare  intended  to  maks  any  further  ufe  of  them  than  to  j'^^tL *pn. 
ride  them,  for  the  purpofe  cf  affiiYmg  them  on  their  journey  fl*<?  "**  '** 
towards  the  place  where  thry  were  going,  and  then  to  leave  int^u'tit^nd 
them  to  be  recovered   by  the  owner  or  not  as  it  might  turn  efnrv>ardt  itavx 

ill-  T     i_i  j          j  tkem> ar* "-' '" 

out;  and  whether  they  intended  to  return  to  Lechlade,  and  ntumu-make 

make  any  further  ufe  of  them  ;  found  the  prifoners  guilty;  a"hy 
but  added,  they  were  of.  opinion  that  the  prifoners  meant 
merely  to  ride  them  to  LecM.de,  and  to  leave  them  there;  ""3* 
and  that  they  had  no  intention  to  return  for  them,  or  to 
make  any  further  ufe  of  them.  Upon  this  finding,  at  a  confe- 
rence'firll  in  E«i(ler,  and  afterwards  in  Trinity  term,  1801,  the 
Judges,  (o.iiTentieme  Grofc  J.  et  dubitante  Lord  Alvanley(a),) 
held  it  to  be  only  a  trefpafs  and  no  felony.  For  there  was  no 
intention  in  the  prifoners  to  change  the  property,  or  make 
it  their  own;  but  only  to  ufe  it  for  a  fpecial  purpofe,  i.  e.  to 
fave  their  labour  in  travelling.  The  Judge  who  diflented 
thought  the  cafe  differed  from  thofe  firft  above-mentioned  j 
becaufe  here  there  was  no  inter, tion  to  return  the  horfes  to 
the  ownr-r,  but,  for  aught  the  prifoners  concerned  themfelves, 
to  deprive  him  of  them.  But  the  reft  agreed  that  it  was  a 
queftion  for  the  jury  ;  and  th.it  if  they  had  found  the  prifon- 
ers-  guilty  generally  upon  this  evidence,  the  verdidl  could 
not  have  been  queliioned. 

5.   On  a  'Taking  by  Finding.  $99. 

E)  f.numg. 

Another  defence   is,  that   the  goods  were  found.     This  i  Hale,  ,06,7. 
is  connected  in  great  mcafure  with  the  firft  mentioned  mode  ]  Hawk  ch 
of  defence.     It  is  the  moft  trite  excufe  in  cafes  of  larceny,  f-  3- 
and  in  gener.il  the  leaft  founded.     Still  if  the  fad  be  fo ;  as  *™*  **  *** 
v/here  one  finds  a  purfe  in  the  highway,  which  he  takes  and 
carries  away  ;  it  is  no  felony  ;   although  it  may  be  attended 
with  all  thofe  circumftances  which  ufually  prove  a  taking 

(a)  His  Lordship,  who  had  been  recently  called  to  the  bench  of  C.  B.,  not 
having  been  prefent  whea  the  cafe  was  fiat  under  confidirauon,  declined  giving 
any  expired  opin  on. 

Uu  4 
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ChO?y^'9'  with  a  felonious  intent;  fuch  as  denying  or  fecreting  it. 
_.  "  ."  '"*'-..  However,  this  muft  be  underftood  where  the  finder  really 
believes  the  goods  to  have  been  loft  by  the  owner,  and  does 
not  colour  a  felonious  taking  under  fuch  a  pretence.  There- 
fore where  a  man's  goods  are  in  fuch  a  place  where  ordina- 
rily they  are  or  may  be  placed,  and  a  perfon  takes  them 
away  with  a  view  to  convert  them  to  his  own  ufe,  the  pre- 
tence of  finding  is  no  excufe.  Thus  the  taking  of  another 
man's  horfe  from  his  own  or  his  neighbour's  ground  or 
common,  with  intent  to  fteal  it,  is  felony.  One  hides  a 
purfe  of  money  in  his  corn  mow  ;  his  fervant  rinding  it  take* 
part  of  it:  if  by  circumftances  it  can  appear  that  he  knew 
his  mafter  laid  it  there,  it  is  felony.  But  then  the  circum- 
ftances muft  be  pregnant ;  otherwife  it  may  be  reafonably 
interpreted  to  be  a  bare  finding^  becaufe  the  purfe  was  de- 
Lamb's  «fe,  pofited  in  fo  unufual  a  place.  But  where  a  gentleman  left 
p.  B.  1694,  a  trunk  in  a  hackney  coach,  and  the  coachman  took  and' 

Serjt.  Forft  MS.  .  .         • 

Stealing  fax  left   converted  it  to  his  own  ufe;  held  felony  :  for  he  muft  have 
it  hatk*<y  coun.    known  vyjiere  ^  took  up  fae  gentleman  and  his  trunk,  and 

where  he  fet  him  down ;  and  therefore  he  ought  to  have  re- 
ftored  it  to  him.  A  fimilar  circumftance  occurred  again  at 
Wm.  Wynne's  tne  O.  B.  in  1 786.  The  prifoner  Wynne,  who  was  a  hackney 
cafe.o.B.  j?S6,  coachman,  had  taken  up  Mr,  Weldon  the  profecutor,  with 
*  vis.sijm.i3i.  feveral  packages,  at  the  Adelphi,  and  fet  him  down  in  Or- 
"IU!  !M  n'  Gfuld  chard  Street,  where  the  prifoner  and  a  fervant  took  all  the 

and  Puller  Js. 

(S.  c.  i  Leach,    things  out  of  the  coach,  except  one  corded  box,  which  was 
*Siealm  fox  left    Put  un^er  tne  ffcat»  and  contained   feveral  articles;  for  the 
in  a  Aaikny       dealing  of  which,  and  the  box   itfelf,  the  prifoner  was   in- 
ditted.      The  prifoner  being  then  difcharged,  drove  off; 
foon  after  which  the  box  was  miffed.    In  a  few  days  the  pri- 
foner was  traced  and  taken,  and  the   box  found,  in  confe- 
Pofi.  (.  ijs>       quence  of  a  direction  from  him,  at  a  Jew's,  uncorded,  and 
part  of  the  goods  only  in  it  ;  particularly  feveral  papers  were 
mining,  and  among  them  two  bonds  mentioned  in  the  in- 
dictment.    The  jury  were  of  opinion   under  the  circum- 
ftances, that  the  coachman  uncorded  the  box  and  deftroyed 
the  papers,  with  an  intent  to  embezzle  the  goods  found  in 
nt  Lnni       the  box  ;  and  found  him  guilty,-  And  in  Eafter  Term  1786 
^B^nd     a    major'tv    or"   tne  Judges    held    the    conviction    proper, 
j.)  Auftin's  cafe  at  the  O.  B,  in  1 777  was  there  mentioned  as  in 

point. 
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point.     On  the  other  hand,  evidence  to  (hew  that  the  finder  Ch.  xvi.  ^  99. 

endeavoured  to  difcover  the  true  owner,  and  kept  the  goods 

till  it  might   reafonably  be  fuppofed    that  he  could  not  be 

found;  or  that  he  made  known  his  acquifition,  fo  that  he 

might  make  himfelf  refponfible   for   the  value  in   cafe  he 

fhould  be  cailed  upon  by  the  owner  ;  are  circumftances  to 

rebut  the  implication  of  a  felonious  taking  and  converfion. 

6.  On  a  Pojjejfion  by  Delivery  of  a  Third  Perfon.        §  100. 
It  has  been  dated  before  that  the  perfon  in  whofe  poflef- 


fjon   Rolen  goods  are  found  muft  account  how  he  came  by  fa**t 

.....  ..  i  i          i         t  •     r  i    tntviief  of  tin 

them;  otherwiie  he  may  be  prelumed  to  be  the  thief.    And  jeh*y.    ' 

it  is  a  common  mode  of  defence  to  ftate  a  delivery  by  a  per-  Ante,  f,  yj. 

fon  unknown,  and  of  whom  no  evidence  is  given  ;  little  or 

no  reliance  can  confequently  be  had  upon  it.     Yet  cafes  of 

that  fort  have  been  known  to  happen  where  perfons  really 

innocent   have    fuffered    under   fuch  a  prefumpticn  ;    and 

therefore  where  this  excufe  is  urged,   it  is  a  matter  of  no 

little  weight  to  confider  how  far  the  conduct  of  the  prifoner 

has  tallied  with  his  defence  from  the  time  when  the  goods 

might  firft   be  prefumed  to  have  come  into  his  pofleffion. 

This  defence  may  alfo  be  more  or  lefs  probable  on  account  of 

the  length  of  time  which  has  elapfed  from  the  lofing  of  the 

goods  by  the  owner  to  the  finding  of  them  hi  the  prifoner's  Ant*,  556. 

pofleffion,  which  I  have  before  adverted  to. 

The  moft  comprehenfive  and  moft  intricate  line  of  de-        §  101. 
fence  is,  Taking  «•  <un. 

vtrj  ty  er  on  be- 

* 


««- 


fff  0  ff    £ 

7.  That  the  Goods  were  delivered  to  the  Prifoner  tr\*bK* 

/  r>    ,      1r      ~,j       ,,  fent  andoppr*- 

by  or  on  ttebalf  oj  the  Owner  ;  or  were  taken  bat*** 

with  bis  Conjent  or  Approbation  : 

For  if  it  be  proved  that  th«re  was  no  trefpafs  or  felonious  i  Hawk.  eh.  j 
intent  in  taking  the  goods,  no  fubfequent  conveifion  of  them  f<  *'  3- 
can  amount  to  felony, 

The  primary  inquiry  to  be  made  is,  Whether  tie 
taking  were  invito  domino,  or  without  the  will  or  appro- 
bation of  the  owner  :  for  this  is  of  the  very  eflence  of  lar-  f  "7 
ceny,  and  its  kindred  offence  robbery.  And  therefore  where  O^ 
one  Salmon  confpired  with  Macdaniei  and  other  perfons  to  4°BUc?Coin. 

procure  *3«. 
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Ch.  XVI.  §101.  procure  two  others,  ignorant  of  the  defign,  to  rob  him  on 

livwor  dn[ent    tne  highway,  in  order  to  procure  to  themfelves  the  reward 

tf  owner.  given  by  a£l  of  Parliament  for  apprehending  robbers  on  the 

highway  j  and  he   accordingly  went,  in  purfuance  of  fuch 

agreement,  to  the  place  appointed,  where  the  fuppofed  rob- 

bery was  effe&ed  ;  the  cafe  was  holden  not  to  amount  to 

felony. 

Norden's  cafe,  Yet  in  another  cafe  one  Norden,  having  been  informed 
Fort  iaQ*4'  *kat  one  °^  *ke  earty  ftage  coaches  had  been  frequently  rob- 
bed near  the  town  by  a  fingle  highwayman,  refolved  to  ufc 
his  endeavours  to  apprehend  him  :  for  which  purpofe  he  put 
a  little  money  and  a  pSftol  into  his  pocket,  and  attended  the 
coach  in  a  poll  chaife  till  the  highwayman  approached  the 
carriages,  and  prefenting  a  weapon,  demanded  the  money  of 
the  paflengers.  Norden  gave  him  his  money  j  and  then 
jumping  out  of  the  chaife  with  his  piftol  in  his  hand,  with 
the  afliftance  of  fome  others,  took  the  highwayman.  This 
was  ruled  clearly  to  be  robbery,  and  the  felon  was  convict- 
ed. For  this  cafe  differed  widely  from  the  former:  there 
was  no  previous  concert  with  the  highwayman  directly  or 
through  the  medium  of  others  that  the  robbery  {hould  be 
effected,  or  any  thing  to  lefien  the  danger  of  the  attempt. 
Rex  T.  Eg-  In  Eggington's  cafe  beforementioned,  who  was  indided 

gington  and        for  burglary  and  larceny,  it  appeared  that  the  prifoners,  in- 

others,  Stafford  ,    n/r      r>       i  c  n  o    i_ 

Sp.  AfT.  1801,  tending  to  rob  Mr.  Boulton  s  manufactory  at  boho,  had  ap- 
M5-  Jud-  .  plied  to  one  Phillips  his  fervant,  who  was  employed  there  as 
ibeowntr  of  a  watchman,  to  a  flirt  them  in  the  robbery.  Phillips  aflented 
good*,  knowing  of  ^  prOpofal  of  the  prifoners  in  the  firft  inftance;  but  im- 

tin  intention  in 

the  frifoners  to  mediately  afterwards  gave  information  to  Mr.  Boulton,  the 
{'aving^hHedfo  principal  proprietor,  and  in  whom  the  property  of  the  goods 
to  do  with  bit  taken  (together  with  other  perfons  his  partners)  was  laid  » 
fafervant'to  '  telling  him  what  was  intended,  and  the  manner  and  time  the 
tarry  on  tbe  bu-  prifoners  ivere  to  come  ;  that  they  luere  to  go  into  the  counting- 
^  houfe,  and  that  he  was  to  open  the  door  into  the  Jront  yard  for 


the  tbie-vet.  la  tj-,emt  Jn  return,  Mr.  Boulton  told  him  to  carry  on  the  bufi- 
wb'ub  the  ier.  nefs  \  that  he  (Boulton)  would  bear  him  harmlefs  ;  and  Mr. 
<vant,  -with  the  ^ou[ton  „{[„  confented  to  his  opening  the  door  leading  to  the  front 

eonf;nt  ef  lat  ma)-  .  . 

ter,  agreed  with  yard,  and  to  hts  being  <with  the  pr  ifoners  the  whole  time.  In 
the  fnjw  confequence  of  this  information,  Mr.  Boulton  removed  from 

91  en  tct  QUttr 

too,  to  them,  and.  the  Counting-houfe  every  thing  but   150  guineas  and  fome 

Ut  shtm  intc  tU  _  . 
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filver  ingots,  which  he  marked  to  furnifh  evidence  againft  Ch.xvi.  §101. 
the  prifoners  ;  and  lay  in  wait  to   take   them,  when  they  *f^h/J^ 
fhould   have  accomplilhed   their  purpofe.     On  the  23d  of  cfctouer. 
December,  about  one  o'clock  in  the  morning,  the  prifoners  J 

came,  and  Phillips  opened  the  door  into  the  front  yard,  brlkl  opnlm^ 
through  which  they  went  along  the  front  of  the  building,  «^"««»«  *»d 

I  i   •       i    •  11      i      l_  -JJ1       «"*«fclW*i 

and  round  into  another  yard  behind  it,  called  the  middle  HM  larctty  fy  * 
yard,    and  from  thence  they  and  Phillips  went  through  a  JJjgSr1  T«a*re 
door  which  was  left  open,  up  a  ftaircafe  in  the  centre  build-  cf  the owxer^s af- 
ing  leading  to  the   counting-houfe  and  rooms  where  the  {^^^  r» 
plated  bufinefs  was  carried  on  :  this  door  the  prifoners  bolted,  the  feisty  by  ne^a 
and  then  broke  open  the  counting-houfe,  which  was  locked,  »    •*"• 
and  the  defks,    which  were  alfo  locked  ;  and  took  from 
thence  the  ingots  of  filver  and  guineas.     They  then  went  to 
the  ftory  above  into  a  room,  where  the  plated  bufinefs  was 
carried  on,  and  broke  the  dcor  open  and  took  from  thence 
a  quantity  of  filver,  and  returned  down  flairs ;  when  one  of 
them  unbolted  the  door  at  the  bottom  of  the  flairs  which 
had  been  bolted  en  their  going  in,  and  went  into  the  middle 
yard  ;  where  all  (except  one  who  efcaped),  were  taken  by 
the  perfons  placed  to  watch  them.     On  this  cafe  two  points 
v/ere  made  for  the  prifoners  ;    Firft,  that  no  felony  was 
proved,  as  the  whole  was  done  with  the  knowledge  and  af- 
fcnt  of  Mr.  Boulton,  and  that  the  ads  of  Phillips  were  his 
acts.     Secondly,  That  if  the  facts  proved  amounted  to  a  fe- 
lony, it  was  but  a  fimple  larceny,  as  the  building  broke  into 
was  not  the  dwelling-houfe  of  any  of  the  perfons  whofe 
houfe  it  was  charged  to  be  ;  and  that  there  was  no  breakingf 
the  door  being  left  open.     After  conviction,  the   cafe  was 
argued  before  all  the  Judges  in   the  Exchequer  Chamber  ;  May  9th,  1801, 
and,  for  the  reafons  before  dated,  all  the  Judges  agreed  that  an:e'  4s6t 
the  prifoners  were  not  guilty  of  the  burglary. 

But  with  refpeft  to  the  larceny,  the  majority  thought 
there  was  no  aflent  in  Boulton  :  that  his  object  being  to  de- 
tecl  the  prifoners,  he  only  gave  them  a  greater  facility  to 
commit  the  larceny  than  they  otherwife  might  have  had : 
and  that  this  could  no  more  be  confidered  as  an  aflent,  than 
if  a  man,  knowing  of  the  intent  of  thieves  to  break  into  his 
houfe,  were  not  to  fecure  it  with  the  ufual  number  of  bolts. 
That  there  was  no  diftinguiflnng  between  the  degrees  of  fa- 
cility 


668  Larceny  and  Robbery. 

(Evidence  offehnious  Intent.} 

Ch.xVI.  ^101.  cility  a  thief  might  have  given  to  him.  That  it  could  only 
//w!|fer  cMfaii  be  confidered  as  an  apparent  aflent.  That  Boulton  nevtr 
•f  owner,  meant  that  the  prifoners  (hould  take  away  his  property.  And 

"  the  circumftance  of  the  defign  originating  with  the  prifon- 

ers, and  Boulton's  taking  no  ftep  to  facilitate  or  induce  the 
offence  until  after  it  had  been  thought  of  and  refolved  on 
by  thern,  formed  with  fome  of  the  Judges  a  very  con fid er- 
able  ingredient  in  the  cafe  ;  and  differed  it  much  from  what 
it  might  have  been  if  Boulton  had  employed  his  fervant  to 
fuggeft  it  originally  to  the  prifoners.  Lawrence  J.  doubted 
Whether  it  could  be  faid  to  be  done  invito  domino,  where 
the  owner  had  directed  his  fervant  to  carry  on  the  bufinefs; 
to  open  the  door;  and  meant  that  the  prifoners  mould  be 
encouraged  by  the  prefence  of  that  fervant;  and  that  by  his 
affiftance  they  mould  take  the  goods,  fo  as  to  make  a  com- 
plete felony  ;  though  he  did  not  mean  that  they  fhould  carry 
them  away.  Finally,  the  prifoners  were  recommended  to 
mercy  on  condition  of  being  tranfported  for  feven  years,  the 
punifliment  they  would  have  been  liable  to  for  the  larceny. 
fWkjaft.  Inft.  The  decifion  in  the  above  cafe  is  confonant  to  the  rule  laid 
MK  4.  »t,  i,  f.  8.  £own  in  the  civil  law  under  fimilar  circumftances. 

This  fort  of  defence,  that  the  property  was  delivered  by 
and  with  the  confent  of  the  owner,  has  been  not  unfre- 
quently  fet  up  in  the  cafe  of  robbery  from  the  perfon,  where 
pretended  gifts  have  been  extorted  by  threats  of  accufing 
perfons  of  a  certain  odious  crime.  This  and  other  inftances 
of  extorted  conceflions  will  hereafter  be  confidered  more 
fully  under  the  appropriate  divifion  of  robbery  from  the  per* 
fon. 

§i<52.  The  next  inquiry  is  whether  the  owner,  in  making  the 

DifHnfiion  as  to  delivery,  intended  to  part  with  the  property,  or  only  with  the 

^PfyTr  only*  p^ff^JJion  of  the  thing  delivered.  For  if  he  parted  with  the  pro- 

tbtfof/ion  of  perty  to  the  prifoner,  by  whatever  fraudulent  means  he  was 

the  tbirgdlli-       \        J  ...  iri  T>         •  r      i 

vtrtd.  induced  to  give  the  credit,  it  cannot  be  felony.     But  if  the 

bare  poffe/Jion  only  were  delivered,  then  it  is  material  to  inquire 
whether  the  delivery  were  by  way  of  charge,  or  as  a  general 
bailment,  or  for  fome  fpecial  purpofe.  And  each  of  thefe 
.feveral  forts  of  delivery  will  furnifh  matter  of  diflincT; 
confideration,  the  blending  whereof  together  has  given 

rife 
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:o  mod  of  the  doubts   which  have  occurred  on    this  ch.  xvi.  §ros. 

Owner  parting 

lUU.Cv  1.  r  6 

Vnik  property  or 
pofi/n*. 

The  firfl  branch  of  inquiry  relates  to  thofe  cafes  where  •   • 

perform,  led  by  fallacious  appearance  held  out  to  them  by  a        $ . IO3- 
prifoner  or  thcfe  with  whom  he  was  acting  in  concert,  have  fre 
given  him  credit  for  goods  which  without  fuch  fraud  he  *•*' 
would  never  have  obtained,  and  of  which  he  previoufly  in- 
tended to  cheat  the  owners.   This,  where  the  property  is  in- 
tended to  be  transferred  to  the  identical  perfon  to  or  for 
whom  the  delivery  is  made,  does  in  no  cafe  amount  to  lar-  A^  x  Hale,  506, 
ceny  :  becauie  however  fraudulent  the   intent   may  be,  yet 
there  is  no  trefpafs  in  the  taking,  without  which  there  can 
be  no  larceny  or  robbery.    And  where  fu-ch  credit  is  obtained 
by  means  of  falfe  tokens  or  pretences,  the  leeiflature  hare  ?W*poft.  &• 

fj      ..     .  Cheats. 

luppJied  a  particular  remedy. 

This  diftinftion  between  parting  with  the  property  or 
the  pojfcjJlon  has  been  difcufied  and  fettled  in  a  variety  of 
cafes  which  will  be  mentioned.  But  to  purfue  the  train  of 
the  fubject  with  more  regularity  than  a  chronological  ar- 
rangement of  them  would  admit  of,  I  (hall  begin  with  fome 
of  a  recent  date.  Judin  Harvey  was  indifled  for  horfe  Rex  v.  Hirvey, 

A      i-  i   •  i    '  •  i  i          i  -r  ^    Chelmsford  A.T. 

iteahng  :  and  it  appeared  in  evidence  that  the  prifoner  met  ,7g,jCor. 
the  profecutor  at  a  fair  with  the  horfe  which  he  had  brought  Gould  j. 
there  for  the  purpofe  of  felling  it ;  and  being  known  to  him,  afMmg*iu 
propofed  to  him  to  become  the  purchafer.    They  walked  to-  *f/  "f  a  kor/e 

1  Jald  on  froouje  n 

gether  in  the  fair  ;  and  upon  a  view  of  the  horfe,  the  profe-  raun immediate!^ 
cutor  told  the  prifoner  he  fhould  have  it  for  L.  8  ;  and  calling  ^^dingefflnl 
his  fervant,  ordered  him  to  deliver  it  to  the  prifoner;  who  '••'  Burning -ti» 
immediately  mounted  the  horfe,  telling  the  profecutor  that  •^""y'- 
he  would  return  immediately  and  pay  him  :  the  profecutor 
replied  very  well :    and  the  prifoner  rode  away  with  the 
horfe  and  never  returned.     Gould  J.  ordered  an  acquittal ; 
for  here  was  a  complete  contract  of  fale  and  delivery :  the 
property  as  well  as  the  pofleflion  was  entirely  parted  with. 

Nicholfon  and  others  were  indicted  for  dealing  two  bank  R. »  Nicholfon, 
pod-bills,  the  one  of  20!.,  die  other  of  15!.,  and  feven  gui-  j*i"eo.aiB.  SeliT 
-  neas,  the  property  of  William  Cartwright.     It  appeared  that  bef-  Hil-  J794* 
prifoner  Nicholfon   introduced  himfelf    to  the  profecutor  c.  B. 
without  any  previous  acquaintance,  at  his  apartments  in  the  ^'^5"^' 

Charter-  (S.c. 
698.) 
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(Evidence  of  felonious  Intent,) 

Ch.xvi.§  103.  Charter-houfc,  under  pretence  of  inquiring  what  the  rules  of 
'  tne  charity  were.     He  difcovered  that  the  profecutor  had 


delivery  of  money  fome  money,  by  his  defk  having  been  opened  during  the  con- 
fraud.  "  verfation.  Nicholfon  defired  him  to  -walk  with  him,  and 
•  they  went  to  a  public  houfe,  having  been  joined  by  the  pri- 

Severaljbarpen    fon^  Chappel.     Some  liquor  was  called  for,  when  the  other 

inveigle  one  to  bet 

vo'tth  them;  and  prifoner  Jones  came  into  the  room,  and  faid  he  had  come 

bimtown^firR  ^rom  Coventry  to  receive  1400!.  and  produced  a  quantity  of 

eontrive  toftrif,  notes.  Chappel  faid  to  him,  "  I  fuppofe  that  you  think  that 

jam  In  thereat  "  no  one  ^as  any  money  but  you."     Jones  anfwered,  "  I'll 

of  abet  ;  vobitb  ((  ]av  Iol.  that  neither  of  you  (hew  40!.   in  three  hours-" 

^ca^ecMcerttd  They  all  went  out,  Nicholfon  and  Chappel  faying  they  mould 

Scheme  to  get  bis  gO  to  the  Spotted  Horfe  ;  and  both  aflced  the  profecutor  if 

farted  wi'tA^is  he  could  (hew  40!.      He  anfwered,  he  believed  he  could. 

property  under  Nicholfon  accompanied  the  profecutor  to  his  room  at  the 

the  idea  that  tt  *  *  . 

bad  been  fairly  Chartcr-houle,  where  the  profecutor  took  out  or  his  delk  the 
wo»;  heldnofe-  two  pOft-bills  in  queftion,  and  five  guineas.  Nicholfon  then 

Istusut  taking,  •* 

advifed  him  to  take  a  guinea  or  two  more,  and  he  accordingly 
took  two  more.  They  then  went  to  the  Spotted  Horfe, 
where  Jones  and  Chappel  were  in  a  back  room.  Jones  put 
down  a  icl.  note  for  each  who  could  (hew  40!.  The  pro- 
fecutor (hewed  his  40  1.  by  laying  down  the  notes  and  guineas  ; 
but  did  not  recolledl  whether  he  took  up  the  xol.  given  to 
him.  Jones  then  wrote  four  letters  with  chalk  on  the  table, 
and  going  to  the  end  of  the  room  turned  his  back,  and  faid 
that  he  would  bet  them  a  guinea  a-piece  that  he  would  name 
another  letter  which  fliould  be  made  and  a  bafon  put  over  it. 
Another  letter  was  made,  and  covered  with  the  bafon.  Jones 
guefled  wrong,  and  the  others  won  a  guinea  each.  Chap- 
pel  and  Nicholfon  then  faid,  we  may  as  well  have  fome  of 
Jones's  money,  for  he  is  fure  to  lofe,  and  we  may  as  well 
make  it  more  for  we  are  fure  to  win.  The  profecutor  flaked 
his  two  notes  and  the  feven  guineas.  Jones  then  guefled 
right  :  and  the  notes  lying  on  the  table,  Jones  fwept  them 
all  off,  and  went  to  the  door  of  the  room  ;  the  other  prifo- 
ners  fitting  ftill.  A  conftable  immediately  came  in  and  ap- 
prehended the  prifoners.  The  profecutor  faid,  on  crofs  ex- 
amination, that  he  did  not  know  whether  the  lol.  note 
given  to  him  by  Jones  on  fhewing  40!.  were  a  real  one  or  not. 
That  having  won  the  firft  wager  by  gueffing  the  letter,  if 

the 
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the  matter  had  ended  there,  he  (hould  have  kept  the  guinea.  Ch.xvi.§ioj. 

That  he  did  not  object  to  Jones  taking  his  40  1.  when  he  loft,  fefonpa/mg  by 

and  would  have  taken  the  40!.  if  he  had  won.     The  officers  df'*^n°{^g 

who  had  taken  the  prifoners,  having  fearched  them,  found  by  fraud. 

a  great  many  pieces  of  thin  paper  upon  them,  having  num-    •  '  •• 

bers,  fuch  as,   100,  50,  &c.  fomething  in  the  manner  of 

bank  notes,  the  bodies  of  the  notes  being  advertifements  of 

different  kinds.     No  good  notes  were  found  upon  them,  but 

about  eight  guineas  in  cafh,  a  fum  infufficient  to  have  paid 

40 1.  if  Jones  had  loft  the  wager.     A  lump  of  paper  was  put 

into  the  profecutor's  hands  by  Jones  when  the  officers  came 

in,  which  was  afterwards  found  to  contain  the  two  genuine 

pod-bills  mentioned  in  the  indictment.     It  was   contended 

on  the  part  of  the  prifoners  that  this  was  a  mere  gaming 

tranfaction,  or  at  moft  only  a  cheat,  and  not  a  felony.    And  a 

doubt  being  entertained  on  the  bench  as  to  the  latter  point, 

it  was  left  to  the  jury  to  confider,  whether  this  were  a  gaming 

tranfaction,  or  whether  it  were  a  preconcerted  fcheme  by 

the  prifoners,  or  any  of  them,  to  get  from  the  profecutor  the 

poft-bills  and  cafh.     The  jury  were  of  opinion  that  it  was 

a  preconcerted  fcheme  in  all  of  them  for  that  purpofe ;  and 

found  them  guilty.     But  in  Hilary  term  1794  all  the  Judges 

held  the  conviction  wrong  :  for  here  the  pr;f>£rty  was  parted 

with  by  the  profecutor. 

At  the  fame  feffions  John  Parks  was  indicted  for  dealing  R  T.  parks> 
a  piece  of  filk  ef  the  value  of  iol.,  the  prqpcrty  of  Thomas  °:  B  ^ff-  bef< 
Wilfon.     It  was  proved  that  the  pr'.foner  had  called  at  Wil-  MS.  Safer  J. 

fon's  warehoufe,  and  having  looked  at  feveral  pieces  of  filk,  *"d^is' /ud'. 

(S  C.  z  Leach, 
felected   the  one  in  queflion,  and  faiu  that  his  name  was  703). 

John  Williams  i  that  he  lived  at  No.  6,  Arabella-row,  Pirn-  JJitJ&J 
lico ;  and  that  if  Wilfon  would  fend  it  that  evening  he  would  defraud,  trdert 
pay  him  for  it.     The  profecutor  accordingly  fent  his  (hopman  ^dt^tt p^Lt  • 
wilh  it,  and  the  next  morning  had  two  notes  given   to  him  for  e"  ^n-verj, 

Lin  i  i  1-1        ar*  "f'trwardt 

by  the  (hopman :  who  proved  that  as  he  was  taking  the  giv!t  ttefervart 
goods  according  to  the  direction,  he  met  the  prifoner  between  ?".~,'  ?r:"is tbtm 
Hyde-park  and  the  row;  that  the  latter  went  with  and  took  -.ukicb  arc  good 
him  into  a  room  at  No.  6,  Arabella-row,  where  he  delivered  {jjjjf:  fJJ 
a  bill  of  parcels  to  the  prifoner  •,  who  examined  it,  and  gave  the  fcr 
him  two  bills  drawn  by  Frith  and  Co.  at  Bradford  on  Taylor  l^J' 
and  Co.  in  London.    The  bills  were  for  io4.  each,  but  the  ttndt*  gift 

«.      fir  finer  Cred 
goods 


Ch.  XVI.  §163 
Property  or  fof- 
je/ion  pajprg  hy 
delivery  on  a  Jale 
procured  byfra  ud. 

farted  "with  the 
property  by  ac- 
tefiiingjucb  pay- 
ment as  was  of- 
f<r,d. 


$104. 

No  difference 
•where  delivery 
from  the  oivner 
upon  credit  ab- 
tsined  under  an- 
other's name. 

Coleman's  cafe, 
O  B.June  1785, 
fceff.  Pap.  No. 
£48,  (i  Leach, 
-,39.  n.  S.  C.) 
Obtaining  fiver  on 
pretence  ojjending 
half  guinea  prt- 
Jently  in  exchange 
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.  goods  only  came  to  12!.  los.  The  fhopman  faid  that  he 
had  not  ca(h  to  give  the  balance  ;  to  which  the  prifontr 
anfwered,  that  he  wanted  more  goods  and  fhould  call  the 
following  day  :  but  he  faw  no  more  of  him  till  he  was  appre- 
hended. The  notes  having  been  carried  to  Taylor  and  Co, 
were  declared  by  them  to  be  good  for  nothing ;  and  that 
they  had  no  correfpondent  at  Bradford.  It  was  further 
proved,  that  before  the  goods  were  fent  from  Wilfon's,  they 
were  entered  in  a  memorandum  book,  and  the  prifoner  made 
debtor  for  them  ;  and  that  they  were  carried  into  the  ledger 
about  a  month  after  in  the  ordinary  courfe ;  and  that  the 
prifoner  flill  ftood  debited  there  for  the  amount.  That  this 
was  Wilfon's  practice  in  all  cafes  where  goods  were  not  paid 
for  immediately.  A  doubt  arifing  whether  this  were  not  a 
fale,  and  fuch  a  delivery  as  would  change  the  property,  the 
Chief  Baron  left  it  to  the  jury  to  confider  whether  there  were 
from  the  beginning  a  premeditated  plan  on  the  part  of  the 
prifoner  to  obtain  the  goods,  without  paying  value  for  them  ? 
and  whether  this  were  a  fale  by  Wilfon,  and  a  delivery  of 
the  goods  with  intent  to  part  with  the  property ;  he  having 
received  bad  bills  in  payment  through  the  medium  of  his 
fcrvant  ?  The  jury  faid  that  they  were  of  opinion  that  the 
prifoner  from  the  beginning  intended  to  defraud  Mr.  Wilfon ; 
and  that  it  was  not  Wilfon's  intention  to  give  the  prifoner 
credit;  arid  found  him  guilty.  But  in  Hilary  term  1794 
the  Judges  were  of  opinion  that  the  conviclion  was  wrong  ; 
the  property  as  well  as  the  pofleffion  having  been  parted  with 
upon  receiving  that  which  was  accepted  as  payment  by  the 
profecutor's  fervant,  though  the  bills  afterwards  turned  out 
to  be  of  no  value. 

It  makes  no  difference  in  thefe  cafes,  that  the  credit  was 
obtained  by  fraudulently  ufmg  another's  name,  to  whom  in 
truth  the  credit  was  intended  to  be  given,  if  the  delivery  of 
the  goods  were  made  by  the  owner  or  any  other  haying  the 
difpofing  power  for  that  purpofe. 

In  the  cafe  of  Catherine  Coleman,  it  appeared  that  fii$ 
went  to  a  tradefman's  houfe,  and  faid  (he  came  from  a  Mrs. 
Cook,  a  neighbour,  who  would  be  much  obliged  if  he  would 
let  her  have  half  a  guinea's  worth  of  filver,  and  that  fhe 

would 
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fend  the  half  guinea  prefently.     The  prifoner  obtained  Ch-  xvi.  §  104. 
the  filver  and  never  returned  :  and  this  was  hoklen  no  felony,  fe/t^fa^by 
This  was  in  truth  a  loan  of  the  filver,  upon  the  faith  that  de^very  upon  a 

.  .  .          .  •,  loan  obtained  iy 

the  amount  would  be  repaid  at  another  time.     It  was  money  frattd, 
obtained  on  a  falfe  pretence.     And  the  fame  determination  . 

has  been  made  in  fimilar  cafes  at  the  Old  Bailey. 

James  William  Atkinfon   was  indicted  for  flealing  two  Atkinfon's  cafe, 
bank  notes,  the  property  of  Will-am  Dunn,  againft  the  fta-  O-B.  sept.  1799, 

cor.  La  BlancJ, 

tute.     It  appeared  that  the  prifoner  fent  one  Dale  (to  whom  MS.  jud. 
he  was  unknown)  with  a  letter  directed  to  Dunn;  bidding  °.ne  •""'•"g" 

'  o   Utter  m  the  name 

Dale  to  tell  Dunn  that  he  brought  the  letter  from  Mr.  Broad  ;  of  another  to  a 
and  to  bring  the  anfwer  to  him  (the  prifoner)  in  the  next  ^irdferfon  to 

borroiv  money, 

ftreet,  where  he  would  wait  for  him.  Dale  accordingly  lubkh  ke obtaint 
carried  to  Dunn  the  letter,  which  was  written  in  the  name  Oliy  ^Ut^cfa  " 
of  Broad,  a  friend  of  Dunn's,  foliciting  the  loan  of  3  1.  for  *&•*****. 

e  i  ii,--  ii.  •    i.     u      •       i    /•    i    ^  Poft-  tir< 

a  few  days ;  and  definng  that  the  money  might  be  mclofed  cheats. 

back  in  the  letter  immediately.     Dunn  thereupon   fent  the 

bank  notes  in  queftion,  inclofed  in  a  letter  directed  to  Broad, 

and  delivered  the  fame  to  Dale,  who  delivered  them  to  the 

prifoner  as  he  was  firft  ordered.     The  letter  turned  out  to  be 

an  impofition.     It  was  objected  at  the  trial  that  this  was  no 

felony,  becaufe  the  abfolute  dominion   of  the  property  was 

parted  with  by  the  owner,  though  induced  thereto  by  means 

of  a  falfe  and  fraudulent  pretence.     And  on  reference  to  the  Mich.  Term 

Judges  after  conviction,  all  prefent  held  that  it  was  no  felony;  '79?'  (a^len: 

on  the  ground  that  the  property  was  intended  to  pafa  by  the 

delivery  of  the  owner;  and   that  this  cafe  came  within  the 

Hat.  33  H.  8.  c.  I.  againlt  falfe  tokens,  which  particularly 

fpeaks  of  counterfeit  letters.     It  was  obfcrved  in  the  courfe 

of  the  debate,  that   this  differed  from   Noah  Pearce's  cafe  ;  Ante,  f.  30. 

for  there  the  property  did  not  pafs  ;  the  poft-mafter  having 

no  property  in  the  mail  bag  to  part  with  ;  but  here  the  pro- 

fecutor  parted  with  his  property  when  he  lent  it  as  a  loan. 

On  the  fame  ground  the  above  cafe  is  alfo  diftinguifhable 
from  that  of  Wilkins,  which  happened   prior  to  it  in  point 
of  time,  but  does  not  appear  to  have  been  adverted  to.     John  wilkins's  cite, 
Wilkins  was  convifted  of  ftealing  a  quantity  of  ftockings,  S's^B^LJ7/.9' 
the  property  of  William  Waite.     It  appeared   in  evidence  and  Ms-  Jud- 
that  the  prifoner  fhortly  before  had  met  Mr.  Waite's  appren-  ^Thbffi- 
tice  on  Ludgate-Hill,  and  afked  him  if  he  were  eoing  to  vaat  ^bt  dilt- 

Xe         •*  vered  to  A.  ;  >*.' 

Mr,   B.  fraudulently 
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ch.  xvi.  §104.  Mr.  Heath,  a  hafier  in  Milk-ftreet.     The  apprentice  had  at 


Property  or  pof.    fatf  tjme  two  parceis  under  his  arm  directed  to  Mr.  Heath, 

leffion  faffing  by  ... 

ddivtry  from  one  containing  the  articles  in  quethon  ;  and  having  anfwered  in 
-who  bad  no  dif-   the  affirmative    the  prifoner  told  him  that  he  knew  his  maf- 

pcfing  power.  r 

^  ter,  and  owed  him  for  thofe  parcels  ;  and  he  then  gave  the 

procures  the  de-    lad  a  parcel,  which  was  afterwards  found  to  contain  two  difh- 

^lletlSgL   clouts  of  no  value>  telling  him  to  take  i!:  to  his  mafter  direaiy, 
be  A.  :  Held       that  his  maft/er  might  forward  it  to  a  Mr.  Brown  :  and  the 
prifoner,  with  the  approbation  and  confent  of  the  apprentice, 
.  took  from  him  the  two  parcels  containing  the  (lockings.  The 

boy  then  left  the  prifoner.  But  a  fufpicion  arifing  foon  in 
his  mind,  he  walked  after  him,  overtook  him,  and  afked  him 
if  he  was  Mr.  Heath  •,  which  the  prifoner  anfwering  in  the 
affirmative,  the  boy  was  fatisfied,  and  left  the  prifoner  with 
the  goods,  which  were  never  afterwards  recovered.  On  this 
evidence,  together  with  the  fact  that  the  prifoner  was  not  Mr. 
Heath,  the  jury  found  the  prifoner  guilty,  and  that  hehad  gotten 
poffeffion  of  the  goods  in  the  manner  above  defcribed,and  con- 
verted them  wrongfully  to  his  own  ufe.  But  theRecorder,  doubt- 
ing whether  the  crime  amounted  to  felony,  referred  the  cafe  to 


(AMentPerryn    tj)e  judges    an  of  whom  prefent  in  Hilary  term  1790  were 

hi.  and  rfeathj.)  J        b  r  T        / 

z  Leach,  586.  of  opinion  that  the  conviction  was  proper.  In  the  printed 
report  of  this  cafe,  Mr.  Juftice  Gould,  in  giving  the  reafons 
of  their  judgment,  lays  down  thefe  rules  as  clearly  fettled; 
that  the  poffefnon  of  perfonal  chattels  follows  the  right  of 
property  in  them;  that  the  pofieffion  of  the  fervant  was  the 
poffeflion  of  the  mafter,  which  could  not  be  devefted  by  a 
tortious  taking  from  the  fervant  ;  that  this  rule  held  in  all 
cafes  where  fervants  had  not  the  abfolute  dominion  over  the 
property,  but  were  only  entrufted  with*  the  care  or  cuftody 
of  it  for  a  particular  purpofe. 

Ante,  671.  The  above  reafoning  points  out  the  difference  between 

that  and  Parks'  cafe  before  mentioned,  where  the  fervant 
was  entrufted  with  the  power  of  difpofmg  of  the  goods  to 
the  prifoner. 

§  I0?f  It  frequently  happens  in  thefe  cafes,  that  the  prifoner  goes 

jj?l£%i*t.rt     off  with  the  goods  before  any  fale  is  aftually  concluded  ;  or 

where  there  has  only  been  a  delivery  upon  a  condition,  by 

way  of  pledge,  or  the  like,  to  have  the  good*  returned  again. 

la 


.  v.     arpes 
Judges  ;    which   dated  that   Greatrix  in  the  and  Grsatrix, 

J  O.B.  May  1773, 

rvant  to  Sharplcfs  had  left  a  note  at  Hudfon's  cor.  Gould  j. 

" 
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In  thefe  cafes  the  property   not  being  parted   with  by  the  Cb.xvi  §105. 
owner,  if  the  prifoner   obtain  the  poflelfion  by  fraud,  with  ,^'^.r 
intent  to  (leal  the  goods,  it  amounts  to  felony.    Sharplefs  anJ.  -jde 

Greatrix  were  convicted  of  flealing  fix  pair  of  filk  (lockings  of  ""  '  " 
Owen  Hudfon  ;  on  which  a  cafe  was  referred  for  the  confi-  R.  v. 
deration  of  the 
character  of  fervant 

{hop,  who  was  a   hofier,  defiring   that  he  would  fend   an  "j^ 
afiortment  of   filk  (lockings  to  his  mailer's  lodgings,  at  the  Gcsd-  eximind  . 
Red  Lamp  in  Queen-fquare.     The  hofier  having  taken  them  ti  ITc^afur- 
according  to  direction,  Greatrix  opened  the  door  to  him,  chafer,  a*d  jet 
and  introduced  him  into   a   parlour,  where  Sharplefs  was  n&fc***  «* 
fitting  in  a  dreflins  gown,  his  hair  iufl   dreffed,  and  an  un-  tuatiy  bargained 

e  .  fair  delivered, 

ufual  quantity  of  powder  over   his  face.     Having  looked  at  wfie  cfterwardt 
fome  of  the  (lockings,  and  aiked  the  price,  which  he   was  "rrt'd  '~ffby  h:m 

•w.i'.e  the  tnurter 

told  was  143.  a  pair,  he  defired  Mr.  Hudfon  to  fetch  fome  was  fat  a-way  en 

Glk  pieces  for  breeches,  and  fome  black  fi!k  (lockings  with  J^J&J?* 

French  clocks.     Kudfon  hung  the  fix  pairof  (lockings  which  tr--y  >  tbepro- 

Sharplefs  had  looked  out  on  the  back  of  the  chair,  and  went  ft~rlLj^rtd'Z 

home  for  the  other  goods  ;  but  no  pofitive  agreement  had 

taken  place  refpec~iing  the  (lockings.     During  Hudfon's  ab- 

fence   the   prifoners  decamped  with  the  goods,  which  were 

proved  to  have  been  afterwards  pawned  by  one  of  them. 

The  Judges  were  of  opinion  that  the  convi£lion  was  right  ; 

for  the  whole  of  the  prifoners'  condudl  mam'fefted  a   pre- 

conceived defign  to  obtain  a  tortious  poffcfiion  of  the  property  : 

and  the  verdid  of  the  jury  imported  that  in  their  belief  the 

evil  intention  preceded  the  pofleflion  of  the  goods  by  them. 

But  that  even   independent  of  that,  there  did  not  appear  a 

fufficient  delivery  to  change  the  property. 

At  the  O.  B.  J.  H.  Aickles  was  tried  for  dealing  a  bill  of      £  106. 
exchange  of  lool.  value,  the  property  of  S.  Edwards.     The  °?  agreement  t» 
profecutor  had  applied  to  feveral  perfons  to  get  the  bill  dif-  R.  v. 


counted,  which  was  drawn  by  himfelf  :  and  fome  days  after-  °*B"Jf?'I784» 

.  J  cor.  Alhhurft 

wards  the  prifoner,  a  total  (Iranger  to  him,  left  this  addrefs  and  Heath  Js. 
at  Edwards's  lodgings.     «  Mr.  H,  No.  21,  Great  Pulteney  j^Jj^ 
Street,  from  6  to  7   in  the    evenin?,    or  from    1  1    to   12  egretment 
in  the  morning."     In  confequence  of  which  Edwards  called  ^ult 
on  the  prifoner  there,  who  informed  him  that  he  was  in  the  thange 

^r  ..  -  .         levered  tr.t 

X  x  a       .  difcountmg 
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chxvi.§106.  dJfcounting  line,  and  would  clifcount  bills  for  him  at  the1 

Jrrcperty  cr  poj- 

filfim  Pfifltng  by  ufual  premium  of  2~  per  cent,  agency,  provided  they  were 
clunfng  -worn-  accepted  by  refponfible  perfons.  In  three  weeks  time  the 
f1'"'  profecutor  fent  one  Croxall,  his  clerk,  to  the  prifoner  to  know 

whether  he  would  difcqunt  the  bill  in  queflion,  which  was 
\tfatcttftkt  accepted  by  Mr.  R.  Wells  of  CornhilJ,  to  whom  he  referred 
™d*<S*oftbt  him.  The  prifoner  returned  with  Croxall  to  Wells'  houfe, 

bill,  but  the  C1VH- 

rer  not  intenairg   where  he  agreed   withEdwards  to  difcount  the  bill  for  2} 

to  truftkim  <u,i,k          •       f    a~encv     cxciufive   of   the  legal  intereft  for  two 

tt  w.ihMt  recit-u-    r  «' 

ixg  tbentny,  months.  Edwards  then  delivered  the  bill  into  the  hands  of 
tfolfalh^i-  the  prifoner,  and  referred  him  to  Wells  to  fatisfy  himfelf 
fo*er  to  the  place  that  it  was  a  genuine  acceptance  ;  which  Wells  affirming,  the 
wMtol'eTa'id*  prifoner,  addrelfing  himfelf  to  Edwards,  faid,  that  if  he 
end  not  to  leave  would  go  with  him  to  Pulteney  Street,  he  would  give  him 

ii'tm  without  re-        .  „  •.-,  ,  .  .     .      ,  .. 

diving  it  :  bdd    the  cam.     Edwards  replied  that  it  was  not  convenient  for 


that  tbt  pnfatr    ^im  to  go  :  but  that  Croxall  fliould  attend  the  prifoner,  and 

afterwards  c',n-  ...        .  ••/-  -  , 

tri-ving  to  run  pay  him  the  2$S.  agency  ,  and  tht  difcoitnt  on  receiving  the  Tool. 
*™y™'b  tbe  On  their  departure  Edwards  whifpered  his  clerk  not  to  leave 

til!  tvitbout  fay- 

went  t»as  gwlty  the  prifoner  without  receiving  the  money,  nor  to  lofe  fight 
f^ZZZZt'tf-  of  him  J  promifing  to  follow  them  in  half  an  hour.  CroxaU 
transferred  before  went  with  the  prtfoner  .to  Ins  lodgings  in  Pulteney  Street, 
f*y*™  °.  where  the  prifoner  fliewed  him  a  room,  and  defired  him  to- 

xvait  while  he  fetched  the  money,  faying  it  was  only  about 
three  ftreets  off,  and  he  fhould  be  back  again  in  a  quarter  of 
an  hour.  Croxall,  however,  followed  him  down  Pulteney 
Street,  but  in  turning  the.  corner  of  an  adjoining  ftrc-et,  he 
miffed  him.  He  afterwards  walked  up  and  down  the  ftreet 
for  a  long  time,  but  without  fucctfs  :  and  he  and  Ed- 
wards, who  joined  him,  returned  to  the  prifoner's  lodgings, 
where  they  waited  three  days  and  nighte  for.  him  in  vain. 
Shortly  after,  however,  the  prifoner  was  apprehended  at 
another  place,  when  he  exprefled  his  forrow,  and  promifed 
to  return  the  bill.  It  was  proved  that  the  bill  had  been  feen 
a  few  days  before  the  trial  in  a  ftate  of  negociation  in  the 
hands  of  a  Mr.  Smith  ;  and  that  a  fubpcena  duces  tecum  had 
been  ferved  upon  him  ;  but  he  did  not  appear,  nor  was  the 
bill  produced  in  evidence.  It  was  therefore  objected,  Firft, 
That  the  bill  itfelf  ought  to  have  been  produced  in  evidence. 
Secondly,  That  the  fa£ts,  admitting  them  to  be  well  proved, 
did  not  amount  to  felony.  The  Court  left  the  cafe  with  the 
8  jury 


cat-'-'- 
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jury  to  confider;  firit,  Whether  they  thought  the  prifoner  Ch.XVl.§iof. 
had  a  preconcerted  defign  to  get  the  note  into  his  pofTeflJon  j-Hfy^tff. 
with  an  intent  to  (leal  it  ?  And  next,  Whether  the  profecu-  fatryoK-. 
tor  intended  to  part  with  the  note  to  the  prifoner  without  tagir~c 
having  the  money  paid  firfl  ?  The  jury  found  the  affirmative 
of  the  firft,   and  the  negative  of  the  fecond   queftion  ;  and 
concluded,  that  the  prifoner  was  guilty.     And  upon  refe- 
rence to   all  the  Judges,  they  held  the  convicliou   proper 
againft  both  the  objections. 

It  may  not  be  improper  to  obferve  upon  the  above  cafe, 
that  from  the  whole  tranfaction  it  appeared  that  Edwards 
never  gave  credit  to  the  prifoner.  It  is  true  he  put  the  bill 
into  his  hand  after  they  had  agreed  upon  the  terms  on  which 
it  was  to  be  difcounted,  that  by  (hewing  it  to  Wells  he  might 
fatisfy  himfelf  that  it  was  a  genuine  acceptance.  But  befides 
that  this  was  an  equivocal  act  of  delivery  in  itfelf,  it  feems 
fufficiently  explained  by  the  fubfequent  acts  :  for  Edwards, 
or  his  clerk  by  his  direction,  continued  with  the  prifoner 
until  he  ran  away,  for  the  very  reafon,  becaufe  they  would 
not  truft  him  with  the  bill.  In  other  words,  Edwards 
would  not  give  the  prifoner  credit  for  the  property  of  the 
bill  ;  and  that  being  the  cafe,  he  could  no  more  be  faid  to 
have  pined  with  the  property  therein,  nor  as  it  feeras  with 


the  legal  poflelBon,  than  a  tradefman  may  be  faid  to  do,  p^'f.  "/,',. 
who  being  deured  by  a  perfon  coming  into  his  (hop  to  let  v  - 
him  fee  fome  cravats,  put  the  goods  into  his  hands;  and  T?Ray!  ^V^ 
being  aflced  the  price,  which  he  mentioned,  the  thief  of- 
fered lefs,  and  ran  away  with  the  goods  without  paying  for 
them.     This,  f»ys  Raymond,  was  felony  :  Firft,  Becaufe  he 
(hould  be  faid  to   have  taken  thefe  goods  with  a  felon 
intent  ;  for  the  act  fubfequent,  viz.   his  running  away  with 
them,  explained  his  intent  precedent.     Secondly,  Becaufe,  Poft.  Cuo. 
although  the  goods  were  delivered,  vet  they  were  not  out  of 
the  owner's  poiTeflion  by  the  delivery  till  the  property  was 
altered   by  the  perfection  of  the  contract  ;  which  was   but 
inchoate,  and  never  perfected  between  the  parties  :    and 
when  the  prifoner  ran  away  with  the  goods,   it  was  as  if  he 
had  taken  them  up  lying  in  the  (hop,  and  had  ran  away  with 
them.     It  would  bring  great  contempt  on  the  juftice  of  the 
nation,  as  Hawkins  fomewhere  obferves,  if  its  laws  could  be 
by  fuch  tricks  and  contrivances  as  thefe.     But  if 
X  x  3  credit 
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Ch.xvi.  §ic6.  credit  be  given  for  the  property  for  evenfo  fhort  a  time,  no 

-  i  i  -it  •      • 

ftJt<$ir&ky  de~  felon7  can  be  committed  by  converting  it. 

l:-v<.ry  071  dijc  stint- 
ing incomplete* 

«~  ........  »        So  where  the  delivery  is  by  way  of  pledge  or  fecurity,  the 

§  107.        property  in  the  thing  pledged  remains  in  the  owner,  and 


therefore  larceny  may  be  committed  of  it,   if  fuch  delivery 

e<-  fecurity.  J  ' 

Patch's  cafe,        were  obtained  fraudulently  and  with  intent  to  (leal. 

cor.  Gould  j.   '       John  Patch  was  indi£led  for  ftealing  a  filver  watch,  gold 

Bulk"  f'  a"d  feal>  &c*  and  7s'  the  Pr°Perty  of  J-  Bumftead.  The  pri- 
MS.  Buiier  j.  foner  and  two  others  joined  Bumftead  in  a  ftreet  in  London  ; 
&  2  MS.  Sum.  an(j  after  wa]|cjng  a  i;tt]e  way  w;th  himj  one  Of  them  ftooped 

(S.  C.  i  Leach,  down  and  picked  up  a  purfe  which  contained  a  ring,  and  a 
*p£lji*gt*.Ji»d  receipt  for  147!.,  purporting  to  be  the  receipt  of  a  jeweller 
ajtweliinwkich  for  a  rich  brilliant  diamond  ring.  The  prifoner  propofed 
p'rjntattkitimt  that  they  fhould  go  into  a  public  houfe,  which  they  accord- 
was  to  fare,  and  jno]y  jjd  to  confider  in  what  manner  the  prize  fhould  be  di- 

in.lucing  Mm  to  .  r 

uie  charge  of  it,  vided  amongit  them.  Alter  various  propoials  the  priloner 
and  to  difjit  at  ienpt}1  ^jted  the  profecutor  if  it  would  be  agreeable  to  him 

t-j'ith  tke  finder  °  ....  .„  _, 

hit  watch,  &c.  to  take  the  ring  into  his  own  poflefnon,  and  to  depofit  his 
unnt  the  latter  mone«  and  \vatch,  which  he  had  before  interrogated  him 

Jbiltld  red-em  the  J  .  ' 

jewel  by  faying  a  about,  as  a  fecurity  to  return  it  upon  receiving  his  portion 
certa-.n  jam  of  Q£  .  value.  The  profecutor  aflcnted.  and  figncd  a  written 

tnoney  ^   ana  tbi$ 

done  with  went  agreement,  dictated  by  the  prifoner  j  that  when  the  prifoner 
&c  :  'ihid'iar-  or  either  of  the  two  other  men  returned  the  watch  and  money 
Cl>:y-  and  70!.,  he  would  re-deliver  to  them  the  purfe  and  the 

ring."  The  profecutor  accordingly  laid  the  watch  and  money* 
mentioned  in  the  indictment  on  the  table,  and  received  the 
ling.  The  prifoner  beckoned  the  profecutor  out  of  the  room 
upon  pretence  of  fpeaking  to  him  in  private,  and  in  the  mean 
time  the  other  two  men  went  off  with  the  property.  Their 
abrupt  -departure  alarmed  the  profecutor,  but  the  prifoner 
told  him  not  to  be  uneafy,  for  he  knew  the  two  men  very 
well^and  would  take  care  that  he  fhould  have  his  watch  and 
money  again  ;  and  when  the  prifoner  was  apprehended,  lie 
\v?.nted  to  make  it  up.  The  ring  was  valued  at  los.  It  was 
objected  that  this  amounted  only  to  a  fraud.  But  the  Court, 
loft.  687.  upon  the  authority  of  Pear's  cafe,  referred  it  to  the  jury  to 
confider,  Whether  the  whole  tranfa£tion  were  not  a  precon- 
certed fcheme  felonioufly  to  obtain  the  profecutor's  property  ? 
and  Gould  J.  who  tried  the  prifoner,  left  it  to  the  jury, 

Whether 
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Whether  the  prifoner  and  the  other  two  men  were  not  all  in  ch.  xvi.  §107. 

concert  together  to  procure  by  fuch  a  pretext  any  man's  pro-  ^f^LT^I 

perty  whom  they  might  meetj  and  to  embezzle  it;  which  in  delivery,,  «n 

plain  words  was  to  Heal  it  ?  The  jury  found   the  prifoner  Ple<1£e- 

guilty,  and  he  was  fent  to  the  Thames  for  three  years.    The 

opinions  of  the  three  Judges  who  prefided  at  the  trial  were 

founded  on  this,  that  the  pofleflion  was  obtained  6y  fraud, 

and  the  property  not  altered  j  for  the  profecutor  was  to  have 

it  again.     And  therefore  it  was  not  like  the  cafe  of  goods 

fold  on  credit,  where  the  buyer  means  immediately  to  con- 

vert them  into  money,  and  is  not  able  nor  intends  to  pay 

for  them  ;  for  there  the  buyer  gets  the  abfolute  property  by 

the  act  and  confent  of  the  owner. 

The  diflinction,  between  parting  with  the  property  or  with  Moore's  cafe, 
the  poffefflon  only,  was  very  much  confidered  in  another  cafe  M'S^GO*  id  and 
of  one  Humphrey  Moore,  who  was  indicted  for  ftealing  20  Buiier  js.  and 
guineas  and  four  doubloons  of  John  Field.  A  ftranger  joined  ^  c".  iMLueb, 
company  with  the  profecutor  in  the  ftreet,  and  foon  after  ?5*-) 
picked  up  a  purfe  containing  a  ring  and  a  receipt  for  210!.  jj^ZZonmn 
as  for  a  brilliant  diamond  ring.     He  perfuaded  the  profecu-  and  4.  doubloons 

....         -         ....  ...         .  .        .  by  iv  jy  of  pledge 

tor  to  go  into  a  public  houfe  with  him,  telling  him  he  was  for  the  return  of 
entitled  to  half:  and  while  he  was  looking  at  the  ring  there,  •tMuatrfatjvntl 

\   intended  tc,  be 

the  prifoner  entered  the  room,  inquired  into  the  matter,  and  ji,t:J,  and  of 
offered  to  fettle  it  between  them.  The  ftranger  faid  he  had  'ii^h  ",-f  P*rV.. 

:o  nave  hjlf 

bills  to  a  large  amount  clue  the  next  day,  but  no  money  about  tbewhe  ci  hit 
him.     Moore  then  inquired  of  the  profecutor  what  money  retu™"S  >  _"  and 

«  1    Ttiti-vingjrom  tee 

he  had  got,  who  anfwered  40!.  or  50!.  at  his  lodgings  at  ?>[  '**&  the  20 
Chelfea.  Moore  thereupon  propofed  going  there,  which  they  {^"iwf  r*a 
did;  and  after  getting  the  money,  they  went  to  a  public  dwu>ukinttntto 


mar. 


i         r    •         i  •    i  .  11  i  -r  e  r.fi, 

fcouie  in  the  neighbourhood,  where  the  profecutor  put  down  ~^(t  ie^  _ 
20  guineas  and  four  doubloons  ;  which  the  ftranger  in 
Moore's  prefence  took  up  and  carried  away,  leaving  the  ring 
with  the  profecutor;  and  having  firft  appointed  to  meet  him 
the  next  day,  when  he  was  to  return  the  20  guineas  and  four 
doubloons,  and  give  the  profecutor  lool.  for  his  ihare  of 
the  ring,  which  was  then  to  be  reilored  to  him.  Moore 
was  alfo  appointed  to  be  there  ;  and  the  profecutor  and  the 
ftranger  were  to  give  him  a  guinea  each  for  his  trouble. 
The  prifoner  and  the  ftranger  went  away  together,  and  the 
profccutor  faw  no  more  of  them  either  at  the  place  appointed 

X  x  4  or 
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ch.xvi.  §107.  or  elfewhere  till  the  prifoner  was  taken  up.    The  ring  was  of 

fnptrty  or  fof.     fa^fi    yajue<       Qn    fafe  fafa  fa    j  wefe  Qf    Opjnion  that 

Jeffion  faffing  by 

the  prifoner  was  confederated  with  the  ftranger,  for  the 
purpofe  of  obtaining  money  on  the  pretence  of  fharing  the 
value  of  the  ring  :  that  in  the  manner  and  by  the  means 
above  dated  he  aided  the  ftranger  to  obtain  the  money  of 
the  profecutor :  and  they  found  him  guilty,  fubje£t  to  the 
opinion  of  the  Court,  Whether  the  offence  amounted  to  fe- 
lony ?     In  November  term  1 784  all  the  Judges  (except  Lord 
Mansfield)  met  to  confider  this  cafe ;  and  all  of  them,  except 
Lord  Loughborough  and  Lord  C.  B.  Skynner,  held  the  pri- 
foner guilty.     The  majority  thought  that  the  money  and  the 
doubloons  were  delivered  as  a  pledge,  and  not  as  a  loan  :  fo 
that  though  the  pofleffion  were  parted  with,  the  property  was 
not ;  more  efpecially  as  to  the  doubloons,  which  the  pro- 
fecutor clearly  underftood  were  to  be  returned  the  next  day 
in  fpecie.  The  prifoner  therefore  having  obtained  them  with 
a  fraudulent  intent  to  apply  them  to  his  own  ufe,  it  was  fe- 
•  lony  from  the  intention  with  which  he  gained  the  pofleffion  : 
and  he  and  his  companion  acting  in  concert  together  were 
equally  guilty.     The  other  two  Judges  differed  on  the  fa6t, 
that  the  profecutor  had  parted  with  the  property.     rlhey 
thought  the  doubloons  were  to  be  confidered   as  money  j 
and  that  the  whole  was  a  loan  on  the  fecuriry  of  the  ring. 
And  that  when  money  was  delivered  by  a  man  on  fuch  an 
occafion  it  was  not  in  his  contemplation  to  have  the  fame 
identical  money  back  again.     But  they  admitted  the  rule  as 
laid  down  by  the  other  Judges  from  the  cafes  of  R.  v.  Patch, 
Rex  v.  Pears,  and  other  cafes  which  were  there  cited. 
Watfon's  cafe,          John  Watfon  was  convicted  of  ftealing  feveral  bank  notes, 
MS*  Bun«7L4'  value  icol.  in  the  d welling- houfe  of  John  Smith,  the  fame 
and  MS.  jijd.      being  the  property  of  the  faid  J.  S,,  and   the  money  then 
(s^c.  »  Leach,  ^^  &c>  againft  fa  ftatute,  &c.     The  profecutor's   wife 
fntfndingtofind  prqvcd  that  as  (lie  was  going  along  the  ftreet  (he  faw  the  pri- 
ln?tf"iJ™0ego  foner  (loop  down  and  pick  up  a  fmall  parcel.     He  faid  he 
balvei  ivithan-    j^  g0j  a  prjze.     She  cried  "  Halves,"  and  faid  it  was  ufual 

fiber,  and  on  that  •  e  .        r.M 

fretcmt  attaining  to  give  half  of  what  was  found.     I  hey  went  together  into 
from  hern  her     St.  James's  Park,  where  they  examined   the   parcel  in   the 

fwn  houfe  notes  (if  ' 

iooi.  value,        prefence  of  another  man  (who  appeared  to  be  an  accomplice 
ri**  °f  the  prifoner's,)  and  found  in  it  a  locket  with  a  large  ftonc, 

and. 
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and  a  paper  purporting  to  be  the  receipt  of  a  jeweller  for  ch.xvi.  §  I0~. 
2  col.   for  a  diamond  locket.     The   prifoner  faid  his  name  **$**}?&" 

e        „.  :••?  by 

was  Smith,  that  he  was  the  captain  of  a  (hip,  and   that   he  4£wj«*/fafe« 
would  go  to  a  friend's  houfe,  where  his  cargo  was,  and  bring  •••» 

100  1.  towards  paving  the   witnefs  her  fhare.     He  was  ac-  £3feer****"* 

Oft  ti:e  next  day 

cordingly  abfent  about  fifteen  minutes,  and  returned  faying  tu  a  fecurity  fir 
that  his  friend  was  not  at  home.  After  making  another  pre-  Jjjjjfcjjjjj 
tence  to  go  to  the  King's  jeweller  in  Bond-ftreet,  which  the  ber  cujiody  th**, 
prifoner  at  laft  evaded,  they  all  proceeded  to  the  witnefs's  "prifowupH*'' 
houfe  in  Mortimer-llreet,  which  they  entered  ;  the  prifoner  bis  returning  beck 


having  firft  inquired  who  was  at  home,  and  been  informed       fj     4, 
that  only  the  witnefs's  daughter  was   there.     The  witnefs  «"•«  125  !./&< 
then  got  100  1.  in  bank  notes,  and  laid  them  on  the  table.    It  \.a:-'e  If  the 
had  been  before  agreed  between  them,  that  the  locket  ihould 
be  left  in  her  cuftody,  and  that  (he  (hould  depofit   100  1.  in  utxJUuj 
the  prifoner's  hands  as  a  fecurity  to  return  him  the  locket  the  <'/'*«»«''«>  «- 

,.    .       .  n  .         r  ,.        ,     ff  «tveJ  ;  tut  not 

next  morning  ;  at  which  time  Joe  was  to  receive  jrom  him  half  capital,  as  faa 
the  value  of  the  locket,  as  mentioned  in  the  receipt  found  ;  and  ^"f?.  in[be. 

,  dweLing-h-jufe  cf 

foe  was  to  have  the   ioo/.   depofited  in  the  prifoner's  hands  as  moret^a^os. 
fuch  fecurity  as  aforefaid  returned  back.     The  prifoners  took  'f'"?*'''*? 

J  J       J  tat  pol/ejjion  of 

up  the  bank  notes  laid  on  the  table,  faid  they  were  right,  tin  proiecutn* 

and  that  he  would   call  the  next  morning  and  fettle  the  ^£'^' 

whole  j  and  after  delivering  up  the  locket,  went  off  with  the  *<*»?«  4* 

notes,  and  never  returned  again.     The  locket  was  of  the 

trifling  value  of  53.  6d.    The  prifoner  was  convicted  of  the 

fimple  felony  in  dealing  the  notes;    but  a  cafe  was  referved 

for  the  opinion  of  the  Judges,  upon  an  objection  taken  that 

this  was  only  a  fraud  and  not  a  felony.     In  Hilary  term 

1795    all  the  Judges  held  the  conviction    proper  for   the 

fimple  felony  ;  but  not  for  the  dealing  in  the  dwelling-houfe, 

(as  it  was  at  firft  fuppofed  that  the  verdict  had  been  taken.) 

For  they  thought,  as  to  the  capital  part  of  the  charge,  that 

as  the  notes  were  in  the  pofll-ffion  of  the  profecutrix,  and  de- 

rived no  protection  from  the  houfe,  the  cafe  did  not  fall 

within  the  flatute  12  Ann.  c.  7. 

Where  it  is  out  of  difpute  that  the  property  remains  in  the        §  108. 
original  owner,    and  the  only  o^eflion  is,  Whether  he  did  Different  forts 
not  fo  far  part  with  the  pojjej/lon  of  the  thing  taken  as  to  ex-          T 
elude  the  idea  of  any  trefpafs  in  the  taker,  without  which 

thefe 
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,-,^  '°8;  thefe  offences  cannot  be  committed  ;  it  is  material  to  exa- 

Diffe'tnt  kinds  of 

f-JiJJim.  mine  in  what  manner  fuch  poffeffion  was  in  fact  parted 

1  with  ;  whether  by  way  of  charge,  general  bailment,  or  de- 

livery for  a  fpecial  purpofe.  For  I  think  it  may  now  be  laid 
Central  ruin  as  down  as  general  rules  ;  Firft,  That  where  notwithftanding 
to  delivery  bi  a  Delivery  by  the  owner  in  fact,  the  legal  poffeffion  remains 

•way  of  c/iarge,  ' 


exclufively  in  him,  larceny  maybe  committed  exactly  the 
"l^cV  '  fame  as  if  no  fuch  delivery  had  been  made.  Secondly,  That 
where  by  the  delivery  a  fpecial  property,  and  confequently  a 
legal  pofleffion,  apart  from  any  felonious  intent,  would  be 
transferred  ;  there,  if  it  be  found  that  fuch  delivery  were 
fraudulently  procured  with  a  felonious  intent  to  convert  the 
property  fo  acquired;  then  alfo  the  taking  amounts  to  larceny. 
Thirdly,  That  even  where  there  is  no  evidence  of  a  previous 
felonious  intent  in  fo  obtaining  the  property,  but  it  is  acquired 
upon  a  privity  of  contrail,  ftill  larceny  may  be  committed 
after  any  ad  done  to  determine  fuch  privity  of  contract. 

f  109.  If  the  perfon  to  whom  goods  are  delivered  has  but  the 

T-.ff$'.nby  way  bafe  charRe  or  cuftody  of  them,  the  legal  pofleffion  remains 

91  iktirgt)  or  Jpe-  • 

i'iit  ufe.  in  the  owner,  and  the  other  may  commit  larceny  by  a  frau- 

Ame,  .  14.  duient  converfion  of  them  to  his  own  ufe.     This  rule  I  have 

a  MS.  Sum.  before  fhewn  to  hold  moft  exprefsly  in  the  cafe  of  fervants 

23°-  23i>  3-  entrufted  with  the  care  of  goods  in  the   poffeflion  of  thtir 

oum.  oi  . 

Owen,  52.          mafters.    The  only  doubt  which  had  any  foundation  in  re- 
Cranpu2c.'a.b   fpe&  to  ^ucn  perfons  was  where  the  mafter  had  no  previous 
Bro.  Coron.  160.  poffeffion  of  the  property  diftinct  from  the  actual  pofleffion  of 
i  H  .1*16,^06.'  667.  the  fervant-,  but  that  difficulty  has  been  removed  by  the  flat. 
i  Hawk,  ch.^3.  ^o,.  Geo.  3.  c.  85.  before  referred  to.     The  fame  rule  applies 
Staundf!^.  "4*  to  him  who  has  a  bare  fpecial  ufe  of  goods  ;  as  in  the  cafe  of 
Aate,  574.         a  gueft  in  the  owner's  houfe  :  for  none  of  thefe  perfons  have 
properly  fpeaking  the   pofleffion.     So  if  a  weaver  or  fiik 
O  R.oa.  1664.  throwfter  deliver  yarn  or  fillc  to  be  wrought  by  journeymen 
Staunuf.  25.  a.    in  his  houfe,  and  they  carry  it  away  with  intent  to  fteal  it* 
a»  H.  7.  14.      jt  js  feiony  -,  for  the  entire  property  remains   there  only  in 
.the  owner,  and  the  poffeffion  of  the  workman  is  the  pofleffion 
*  of  the  owner.     But   if  the   yarn   had  been  delivered  to  a 

MS!  Su2m.aut      weaver  out  of  the  houfe,  and  he  having  the  lawful  pofleffion 
lupra.  of  it  had  afterwards  embezzled  it,  this  would  not  be  felony  ; 

j    av        .  33.  kccaufc  by  tjlt>  delivery  he  had  a  fpecial  property,  and  not  a 

1  3  Lure 
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bare  charge;  in  the  fame  manner  as  one  who  is  entrufted   Ch  xyi  §109. 

Pcjicj.cn  by  iaay 

with  the  care  of  a  thing  for  another  to  keep  for  his  ufe.  of  charge  &  *je. 

If  a  merchant's  or  banker's  clerk  have  accefs  to  the  money  J 

.  _  .         -  .        .  f         Murrav's  cafe, 

room  upon  fpecial  occafions,  or  be  lent  to  the  drawer  tor  o.B.oa.  1784, 
money  for  a  fpecial  purpofe  ;  or  if  he  be  fent  to  bring  money  cor.  u  Lough- 

,  1-111        borough,  Sett. 

generally  out  of  the  drawer;  and  at  the   time  he  take  the  pap.  p.  I20,0. 
opportunity  of  purloining  money  for  his  own  ufe ;  he  is  as 
much  guilty  of  felony  as  if  he  had  no  allowed  accefs  to  it 
whatever.     This  was   not  denied   in  Bazeley's  cafe,    and  Ants»  S71* 
therefore  needs  not  the  aid  of  the  ftat.  39.  Geo.  3.  c.  85. 

It  is  worthy  of  con fi deration  whether  the  above-mentioned        $  r  IO. 
diftinttion,  concerning  the  legal  pofleffion  remaining  in  the  P-^jf.^  in  «w«- 

r\  i  i  ii    tr's  preface f»r- 

owner  after  a  delivery  m  fact  to  another,  do  not  extend  to  all  /f^-^p^foje. 
cafes  where  the  thing  fo  delivered  for  a  fpe*cial  purpofe  is  in- 
tended to  remain  intheprefenccof  the  owner.  For  in  fuchcafe  Cromrt.  25.  a. 
the  owner  cannot  be  faid  to  give  any  credit  to  or  repofe  confi-      '  2I  Hm  7>  I+a 
dence  in  the  party  in  v/hofe  hands  it  is  fo  in  fact  placed  ;  and 
the  thing  being  intended  to  be  returned  to  the  owner  again,  x  Hale, 505. n.f. 
and  refundable  by  him  every  moment,  his  dominion  over  it 
is  as  perfect  as  before  ;  and  the  perfon  to  whom  it  is  fo  deli- 
vered has  at  mcft  no  more  than  a  bare  limited  ufe  or  charge, 
and  not  the  legal  poffeffion  of  it.     In  this  refpect  the  cafe 
differs  from  a  delivery  upon  a  contract,  whereby  a  fpecial 
property  is  transferred,  and  confequently  a  diftinct  pofieffion. 
This  was  one  of  the  grounds  on  which  Chiller's  cafe  was  Ante>  f  IC5. 
put  by  Raymond  B.     The  goods  which  had  been  delivered 
there  by  the  tradefman  to  the  cuftomer  to  look  at  were  not, 
;  Raymond,  out  of  the  owner's  pofleffion  by  the  delivery(fl), 
till  the  property  was  altered  by  the  perfection  of  the  contract. 
And  this  was  mentioned  by  fome  of  the  Judges  on  the  con- 
ference on  Pear's  cafe  in  1779,  as  a  matter  proper  for  con-  p0ft.  f.  m. 
fideration,  Whether  cafes  of  that  defcription,  and  amongft 
others  the  cafe  of  the  porter  before  Lord  Holt,  which  will  p0ft.  f.  115. 
be  mentioned  prefentlv,  were  not  governed  by  the  principle, 
that  the  legal  poflcflion  dill  remained  in  the  owner  of  the 
goods  notwithftanding  the   delivery,  he  continuing  prefent  ? 
though  others  thought  that  too  refined,  as  fetting  up  a  legal 
ficlion  ggainlt  the  fact,  which  ought  never  to  be  done  in 

(a]  I  'en  a:  :hc  coafctencc  on  Pear's  cafe, 

"»  «7,9. 

criminal 
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Ch.xvi  ^  no  criminal  cafes.     Yet  this  fic~lion,  fuch  as  it  is,  is  generally 

PfJJfJJionin  own-       ...  TL    •         i  r       r  r  •         i 

er^tprefencc.        admitted  to  exilt  in  the  cafe  of  fervants,  and  even  in  the 
«  cafe  of  other  perfons  having  a  fpecial   ufe   of  goods  in  the 

Croropt.  35.  a.  owner's  houfe:  the  bed  reafon  for  which,  as  it  appears  to 
me,  is  the  prefumed  prefence  and  fuperintendence  of  the 
owner.  And  it  does  not  feem  more  unreafonable  to  confider 
goods  in  the  actual  prefence  of  the  owner,  out  of  his  houfe, 
as  being  in  his  legal  poffclHon,  though  put  into  another's 
hands  for  a  particular  purpofe,  than  if  fuch  goods  were 
delivered  to  another  for  the  like  purpofe  in  the  owner's  houfe 
MS.  Bumet,6j.  during  his  abfence.  Upon  this  ground  too  Mr.  Jullice  Bur- 
net  puts  the  cafe  of  the  owner  in  a  fair  delivering  his  horfc 
to  another  to  try  his  paces,  and  other  cafes  of  the  like  fort ; 
where,  if  the  party  run  away  with  the  property,  it  is  felony  : 
for,  fays  he,  the  owner  only  delivered  it  for  trial  and  prefent 
ufe,  and  not  by  way  of  parting  with  the  pofleffion  :  for  giccis 
in  tie  prefence  of  the  owner  are  in  law  in  his  poJJffftanJKl!t  though 
he  permit  an  ufe  to  another.  But  indeed  moil  of  thefe  cafes 
fall  within  the  fcope  of  another  lefs  difputable  principle ; 
namely,  that  if  the  pofieffion  be  obtained  with  a  felonious 
intent ;  in  other  words,  with  a  fraudulent  intent  to  convert 
the  property  to  the  taker's  own  ufe  without  account,  though 
by  the  delivery  of  the  owner,  it  amounts  to  felony, 

This  brings  me  to  the  confederation  of  the  two  other  fpe- 
Vfonagtneralor  cies  of  pofTdlion,  upon  a  general  or  fpecial  bailment,  which 
fpecial  bailment,    j  ^ajj  confer  together  ;  and  herein  there  are  three  fubjedts 
of  inquiry  : 

I    "What  is  a  bailment. 

2.  With  what  intent  the  thing  is  taken  by  the  bailee. 

3.  By  what  acts  the  bailment  is  determined. 

^>et a  ta'Jmtnt.      I.  Having  already  touched  upon  the  difference  between  a 

charge  and  a  bailment,  it  remains  only  to  confider  what  acts 

»  Hale,  505.      are  fufficient  to  amount  to  a  delivery.     A.  delivers  the  key  of 

Stau»df.  25.       hjg  chamber  to  B.,  who  unlocks  the  chamber  and  takes  the 

goods  of  A.,  with  intent  to  fteal  them  ;  this  is  felony  :   be- 

caufe,  fays  Lord  Hale,  the  goods  were  not  delivered  to  him, 

but  taken  by  him.     This  may  be  fo  where  by  fuch  delivery 

of  the  key  it  is  not  in  the  contemplation  of  the  parties  to 

make 


Larceny  and  Robbery.  685 

(Evidence  of  felonious  Intent.} 

make  a  delivery  of  the  goods  contained  in  the  room  ;  as  if  it  ch.  xvj.§  Xir. 
be  delivered  upon  any  other  fpecial  occafion.     But  if  the  key      3l>  i>ai!"f"t' 
be  delivered  for  the  purpofe  of  entruding  the  party  with  the  y,de  FI,;S  v 
care  of  the  goods,  I  cannot  fee  but  that  it  is  as  much  a  deli-  Hunt.  3*1. Rep. 
very  of  the  goods  thcmfelvesj  as  if  each  article  had  been  put  4 
by   the  owner  into  the  hands  of  the  party.     And  then,  al- 
though the  taking  of  fuch  goods  out  of  the  room  with  a 
fraudulent  intent  to  convert  them  might  ftill  be  felony,  yet 
it  would  be  fo  on  another  ground  ;  becaufe  by  the  act  of 
taking  the  goods  with  fuch  intent  out  of  the  room  where 
they  were  intended  to  remain   for  fafe   cuftody,  the  privity 
of  the  contract  would  be  determined  in  the  fame  manner  as 
if  they  had  been  delivered  in  a  box  and  taken  out  of  it  after- 
wards.    Nor  do  I  find  any  ground  for  making  a  diftinction 
between  a  delivery  of  goods  in  criminal  and  in  civil  cafes ; 
at  lead  no  fuch  diftinction  appears  to  exiil  at  common  law. 

2.  Upon  the  ftcond  point :  It  is  peculiarly  the  province  of       §112. 
the  jury  to  determine  with  what  intent  any  act  is  done  ;  and  T"b»g g<*Jt  fy 
therefore,  though  in  general  he  who  has  a  pofleflion  of  any  ic\rkfik™>*s  i«- 
thing  on  delivery  by  the  owner  cannot  commit  felony  there-  £'"'• 
of;  yet  that  mud  be  underftood,  fnft,  where  the  poiTeffion  i Hale, 504. &c. 
is  abfolutely  changed  by  the  delivery,  which  I  have  before  lMS-Sum-*39. 
eonfidered  ;  and  next,  which  is  the  prefent  object  of  inquiry, 
where  fuch  pofieffion   is  not  obtained  by  fraud,  and  with  a 
felonious  intent.     For  if,  under  all  the  circumftances  of  the 
cafe,  it  be  found  that  a  party  has  taken  gcods  from  the  owner, 
though  by  his  delivery,  with  an  intent  to   fteal  them,  fuch 
taking  amounts  to  felony ;  it  being  granted  that  there  is  evi- 
dence to  warrant  fuch  a  conclusion  in  point  of  fact.     I  can- 
not illuftrate  this  fubject  better  than  by  a  full  and  accurate 
account  of  a  cafe  which  was  much  difcuffed  by  the  Judges. 
John  Pear  was  indicted  for  dealing  a  black  mare,  the  pro-  Pear's  aft,  o.B. 
perty  of  Samuel  Finch.     On  the  2d  July  1779  the  prifoner  Ms^BufL*  r 
hired  the  mare  of  Finch,  who  lived  in  London,  for  that  day,  (S.  c.  i  Leach, 
in  order  to  go  to  Sutton  in  Surry,  and  told  him  that  he  //.^  a  &„.£,„ 
fliould  return  at  eight  o'clock  the  fame  evening.     Finch,  /*•<•'«« »/ t 
before  he  let  the  prifoner  the  mare,  inquired  of  him  where  "trirT 
he  lived,  and  whether  he  w-ere  a  houfekeeper :  to  which  he  *-fltorutmd 

r  n  eviJenlug  fuck 

anfwered,  that  he  lived  at  No.  25  m  King-itreet,  and  was  feu™*  ivm  i 

only  iaa'"^tt-f/tli' 
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{Evidence  of  felonious  Intent.) 
Ch.xvi.  §ti2.  only  a  lodger.     The  prifoner  not  returning  as  he  had   pro- 

Taking  en  ball-  •  /-    ,        ,  r  .  ,       ,  . 

ment  mtljtlui-  lvuled>  tne  profecutor  went  the  next  day  to  inquire  for  him 

eus  iment.  according  to  the  direction  he  had  given  ;  but  no  fuch  perfon 

'    was  to  be  found.     It  turned  out  that  the  prifoner  had  in  the 

p*  mtkipartj    afternoon  of  the  fame  2d  of  July  fold  the  mare  in  Smithfield* 


ffion  ln  fumming  up  this  evidence  to  the  jury.  Mr.  Judice  Afh- 
t         <ry>     .  ; 

hurft,  who  tried  the  prifoner,  told  them,  that  if  they  were 

of  opinion  that  the  prifoner  hired  the  mare  with  an  intent 
of  taking  the  journey  mentioned,  and  afterwards  changed 
that  intention  ;  then,  as  (he  was  fold  whilft  the  privity  of 
contract  fubfifted,  they  ought  to  acquit  the  prifoner.  But 
if  they  were  of  opinion  that  the  journey  was  a  mere  pretence 
to  get  the  mare  into  his  poffeflion,  and  that  he  hired  her  with 
an  intention  of  dealing  her  ;  they  ought  to  find  him  guilty  : 
and  he  would  fave  the  point  for  the  opinion  of  the  Judges. 
The  jury  found  the  prifoner  guilty.  This  cafe  underwent 
a  great  deal  of  difcuiTion  :  and  the  Judges  delivered  their 
opinion  feriatim  upon  it,  on  the  4th  February  1780,  at  Lord 
C.  J.  De  Grey's  houfe  :  and  on  the  22cl  of  the  fame  month 
Mr.  Baron  Perryn  delivered  their  opinion  at  the  O.  B.  as 
fpllows  (a).  (After  dating  the  indi&ment,  evidence,  and 
finding  of  the  jury  as  above  dated,)  This  cafe  has  been  ma- 
turely confidered  by  all  the  Judges,  and  eleven  (£)  of  them, 
who  met  for  the  purpofe,  delivered  their  opinions  at  large 
upon  the  fubje&  :  feven  of  them  held  the  offence  to  be  a 
clear  felony  ;  two  of  them  were  of  opinion  that  it  was  not 
felony  ;  and  the  other  two  entertained  great  doubts  at  the 
lad  ;  which  doubts  were  founded  upon  two  datutes  which 
he  fhould  take  notice  of.  Three  out  of  the  four  diflenting 
Judges  agreed  with  the  feven,  that  by  the  principles  of  the 
common  law  this  was  felony.  But  the  doubts  and  opinions 
of  thofe  four  Judges  were  founded  chiefly  on  the  datutes 
poft.  tit.  -33  H.  8.  and  30  G.  2.  againd  obtaining  goods  by  falfe  tokens 
-i.  or  faife  pretences.  Two  of  the  Judges  thought  that  as  the 

delivery  of  the  mare  was  obtained  from  the  owner  by  means 
of  aflerting  that  which  was  falfe,    viz.    that  the  prifoner 

(a]  This  judgment  was  fettled  and  approved.by  feveral  of  the  judges  before  it 
was  delivered. 

(A)  Mr.  Juft'ce  B/rff^oin.the  other  jyd^c  \vho  was  abfent  on  account  ofillnefs, 
alw  j}S  I'tlJ  th«  it  was  felony. 

wanted 
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(Evidence  cf felonious  Intent.} 
wanted  to  go  a  Journey  which  he  never  intended  to  take  at  Ch.xvi.$irz. 

i  r  •  1    1       J  J         1_         TMvtftfH~ 

all ;  and  as  the  two  ftatutes  before  mentioned  had  made  the  mir.>  wth  ftlo*i- 
offence  of  obtaining  goods  by  falfe  tokens  or  falfe  pretences,  «"''««"• 
punifliable  as  a  mifdemeanor  only  ;  and  the  flat.  33.  H.  8. 
had  diftinguifhed  the  cafe  of  obtaining  goods  by  falfe  tokens 
from  the  cafe  of  obtaining  goods  by  ftealth ;  they  were  bound  • 
by  thofe  ftatutes  to  fay,  that  the  prifoner's  offence  was  not 
felony.  One  of  them  alfo  held  that  this  was  not  felony  by 
the  common  law  ;  becaufe  there  was  no  a£tual  taking  of  the 
mare  by  the  prifoner.  But  ten  out  of  the  eleven  Judges 
held  it  to  be  clear  that  the  offence  would  have  been  felony 
by  the  common  law,  if  the  ftatutes  had  never  exifted  :  and 
feven  of  them  held  that  it  was  not  within  or  at  all  affected  by 
the  ftatutes  of  H.  8.  or  G.  2.  That  larceny  was  defined  by 
Lord  Coke  to  mean  a  felonious  and  fraudulent  taking  and 
carrying  away  of  the  goods  of  another.  But.  it  was  fettled 
by  old  authorities,  that  the  taking  need  not  be  by  force.  If 
a  carrier  or  porter  received  goods  to  carry  from  one  place  to 
another,  and  he  opened  the  pack  and  fold  them  ;  that  was 
felony :  yet  in  that  cafe  there  was  no  taking  by  force,  but  on  a 
delivery  by  the  owner.  That  the  reafon  afugned  for  the  de- 
termination in  Kel.  82.  was  becaufe  the  opening  and  difpofing  Foil.  f.  itj« 
of  them  declared  that  his  intent  originally  was  not  to  take 
the  goods  upon  the  agreement  and  contract  of  the  party,  but 
only  with  a  defign  of  ftealing  them.  So  if  A.  cheapened 
goods  of  B.'s  and  B.  delivered  them  to  A.  to  lock  at,  and  A. 
ran  away  \vith  them  ;  this  was  felony  by  the  apparent  intent 
of  A.  T.  Ray.  276.  Kel.  82.  So  if  a  horfe  were  upon  fale, 
and  the  owner  let  the  thief  mount  him  in  order  to  try  him, 
and  the  thief  rode  away  with  him,  it  was  felony.  Kel.  82. 
So  in  the  cafe  of  one  Tunnard,  tried  at  the  O.  B.  in  October  Tunnard's  cafe, 
Seffions  1729,  who  was  indicted  for  ftealing  a  brown  mare  Bl 
of  Henry  Smith's  :  and  upon  the  evidence  it  appeared,  that 
Smith  lived  in  the  Ifle  of  Ely,  and  lent  Tunnard  the  mnre 
to  ride  three  miles  ;  but  he,  inftead  of  riding  three  miks 
only,  rode  her  up  to  London  and  fold  her :  this  was  holden 
to  be  felony.  And  Lord  C.  J.  Raymond,  who  tried  the  Demon  J. 
prifoner,  left  it  to  the  jury  to  confider,  Whether  Tunnard 
:  rode  away  with  her  with  an  intent  to  fteal  her  ?  and  the  jury 
found  him  guilty,  That  here  the  fanis-dire&ions  were  given 

10 
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(Evidence  of  felonious  Intent.} 
S.h.XVL  I V,*'  to  the  jury  by  the  learned  Judge  who  tried  the  prifoner,  am! 

Takwg  on  bail-  .  . 

mem  w'ubjeiom-  the  jury  had  given  the  fame  verdid.  That  even  in  the  cafe  of 
°us '"'"'''•  burglary,  which  the  law   defined  to  be  the  breaking   into  a 

houfe  in  the  night  time  with  intent  to  commit  felony,  if  a 
man  procured  the  door  of  a  houfe  to  be  opened  by  fraud,  and 
by  that  means  entered  into  the  houfe  through  the  door-way 
without  any  actual  breaking,  it  had  been  adjudged  to  be 
burglary.  That  in  all  thefe  cafes  the  intention  was  the  thing 
chiefly  regarded,  and  fraud  fupplied  the  place  of  force.  That 
what  was  the  intention  was  a  fact,  which  in  every  cafe  muft 
be  left  upon  the  evidence  to  the  found  judgment  of  a  jury. 
And  in  this  cafe  the  jury  had  found  that  at  the  time  when 
the  prifoner  obtained  the  pofieffion  of  the  mare,  he  intended 
to  ftealher.  That  the  obtaining  the  pofleffion  of  the  mare,  and 
afterwards  difpofing  of  her  in  the  manner  ftated,  was  in  the 
conftruclion  of  law  fuch  a  taking  as  would  have  made  the 
prifoner  liable  to  an  a£tion  of  trefpafs  at  the  fuit  of  the 
owner,  if  he  had  not  intended  to  Heal  her.  For  {he  was 
delivered  to  the  prifoner  for  a  fpecial  purpofe  only,  viz.  to  go 
to  Sutton,  which  he  never  intended  to  do,  but  immediately 
fold  her.  That  in  this  light  the  cafe  would  be  fimilar  to  what 
was  laid  down  by  Lyttleton,  f.  7 1,  who  fays,  "  If  I  lend  to  one 
my  fheep  to  durig  his  land,  or  my  oxen  to  plough  the  land,  and 
he  killeth  my  cattle,  I  may  have  trefpafs  notwithstanding  the 
lending."  That  if  in  fuch  a  cafe  trefpafs  would  have  lain,  there 
could  be  no  doubt  but  that  in  this  cafe,  where  the  felonious 
intent  at  the  time  of  obtaining  the  pofleffion  was  found  by 
the  jury,  that  it  was  felony  by  the  common  law.  That  ten 
of  the  Judges  out  of  the  eleven,  therefore,  were  of  opinion, 
that  if  a  perfon  obtained  the  delivery  of  a  thing  by  fraud  and 
falfehood,  intending  at  the  time  that  he  fo  obtained  the  deli- 
very to  (teal  it  j  upon  the  principle  of  the  common  law  and 
the  adjudged  cafes  whieh  had  been  mentioned,  if  the  ftatutes 
had  not  exifled,  his  offence  would  be  felony  (a).  That 
the  next  queflion  was,  Whether  this  offence  were  within 

(a)  On  the  debate  of  this  cafe,  Aihhurft  J.  faid,  "  Wherever  there  is  a  real  and 
bona  fide  contract  and  a  delivery,  and  afterwards  the  gooils  are  converted  to  the 
party's  own  ufe  ;  that  is  not  felony.  But  if  there  be  no  real  and  bona  fide  con - 
tracl,  if  the  understanding  of  the  parties  be  not  the  fame,  the  contrail  is  a  mere 
pretence,  and  the  taking  is  a  taking  with  intent  to  commit  felony^ 

or 
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(Evidence  of  felonious  Intent.] 


or  at  all  afFeaed  by  the  ftatutes  of  H.  8.  and  Geo.  2.  (a). 
Seven  of  the  Judges  were  of  opinion,  that  it  was  not.  That  wwikfciat 
the  (tat.  of  Hen.  8.  was  confined  to  the  cafes  of  obtaining  cus  '""*' 
goods  in  other  men's  names,  by  falfe  tokens  or  counterfeit 
letters,  made  in  any  other  man's  name.  The  ftat.  of 
Geo.  2.  extended  that  law  to  all  cafes  where  goods  were  ob- 
tained by  falfe  pretences  of  any  kind.  But  both  thefe  fta- 
tutes were  confined  to  cafes  where  credit  was  obtained  in  the 
name  of  a  third  perfon  -,  and  did  not  extend  to  cafes  where  a 
man,  on  his  own  account,  got  goods  with  an  intention  to 
fteal  them.  That  befides,  the  feven  Judges  held  that  neither 
of  thofe  ftatutes  were  intended  to  mitigate  the  common  law$ 
or  to  make  that  a  lefs  offence  which  was  a  greater  before. 
On  the  contrary,  the  Legiflature,  by  thofe  ftatutes,  meant  to 
inflict  a  feverer  punifhment  in  the  cafes  of  fraud  than  the 
common  law  had  done.  That  in  many  cafes  it  was  extremely 
difficult,  and  fometimes  impoffible  to  prove  what  the  offen- 
der's original  intention  was.  The  circumftances  evidencing 
a  felonious  intent,  or  the  contrary,  were  fo  various,  that  Hale 
(509)  fays  it  is  impoflible  to  prefcribe  them  :  they  muft  be 
left  to  the  confideration  of  a  Judge  and  jury.  That  where 
an  original  felonious  intent  appeared,  the  ftatutes  did  not 
apply.  Where  no  fuch  intent  appeared,  if  the  means  men- 
tioned in  the  ftatutes  were  made  ufe  of,  the  Legiflature  had 
made  the  offender  anfwerable  criminally,  who  before  by  the 
common  law  of  the  land  was  only  anfveerable  civilly.  That 
in  the  prifoner's  cafe  the  intention  was  apparent,  and  the 
jury  had  rightly  found  that  it  was  felonious.  The  crime  then 
was  felony,  and  of  a  nature  which  the  ftatutc  law  had  made 
punifhable  with  death.  R.  v.  Charle- 

George  Charlewood  was  indicted  before  Gould  J.  and  Per-  £eJb  '        * 


cor< 
ryn  B.  for  ftealing  a  gelding  of  John  Houfeman.     The  profe-  G^uid  j  and 

I  Le^ch,  456. 
[a]  On  thedebatein  this  cafe  Eyre  B  ,  adverting  to  thefe  fhtu'es,  fa'd  he  doubted    Seff  PJ 

-:  were  not  a  diftinfti  -n  in  this  refpefl  between  the  owner's  parting  with  the  ^*°-  zo°  ** 
poiTeflion  and  w'th  the  property  in  the  thing  delivered.  That  where  goods  viers 
delivered  upon  a  filfe  token,  and  the  owner  rosant  to  part  with  the  prgftrty  abfo- 
iu'.ely  and  never  expected  to  have  the  goods  returned  again,  it  might  be  difficult 
to  reach  the  cafe  otherwife  than  through  the  ftatutes  ;  aliter,  where  he  par  ed  with 
the  pijjeflun  only  :  for  there  if  the  poGTelTion  were  obtained  by  fraud,  and  not  taken 
according  to  the  agreement  ;  it  was  on  the  whole  a  taking  againS  the  *ili  of  th« 
owner  j  and  if  done  auiaio  furanji,  ic  was  felony.  MS.  Bulier  J, 

Y  y  cutor 
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(Evidence  of  felonious  Intent.} 

Ch.  xvi.  §112.  cutor  was  a  livery  (lable  keeper  in  Crown  Street,  St.  Ann's, 

wtwtb  jib.    Soho  ;  and  on  the  4th  Oftober  1785  was  applied  to  by  the 

tthtu  intent.          prifoner,  a  poft-boy,  fora  horfe,  in  the  name  of  a  Mr.  Ely* 

!    faying  that  there  was  a  chaife  going  to  Barnet,  and  that  Mr. 

Qbiaimno  a  norjt         '      6  •     '  i          i     •  r 

tyfr*ttn£*[th*t  Ely  wanted  a^  horfe  for  liis  fervant  to  accompany  the  chaiie 
wr'td^'fore  it  anc*  return  with  it.  The  horfe  was  accordingly  delivered  to 
to  go  H  B.,  butin  the  prifoner  by  the  profecutor's  fervant  about  nine  o'clock 
toJleJit^anTnll  m  ^le  morning.  The  prifoner  mounted  him,  and  on  going 
go>r.gto  B.,  but  out  of  the  yard,  faid,  he  was  going  no  further  than  Barnet. 
tLwhtrt  and  He  accordingly  proceeded  towards  Tottenham  Court  Road, 
jelling  him,  held  which  led  to  Barnet,  and  alfo,  though  in  fome  degree  cir- 

l&Ti,  tf-  v  * 

cuitoufly,  to  Mr.  Ely's  houfe.  Between  three  and  four  o'clock 
in  the  afternoon  of  the  fame  day  the  prifoner  fold  the  horfe  in 
Goodman's  Fields  for  a  guinea  and  a  half,  including  the  bridle 
and  faddle.  The  horfe  was  much  injured,  and  appeared  to 
have  been  rode  very  hard.  The  purchafer  almoft  immediately 
fold  his  bargain  for  2!.  153.  The  Court  obferved  to  the 
Ante,  685-  jury  that  the  Judges  in  Pear's  cafe  under  fimilar  circum- 
itances  with  the  prefent  had  determined  that  if  the  jury 
were  fatisfied  under  all  the  circumftances,  that  a  perfon,  at 
the  time  he  obtained  another's  property,  meant  to  convert  it 
to  his  own  ufe,  it  was  felony.  That  there  was  a  diftin6tion, 
however,  to  be  obferved  in  this  cafe, "  though  it  was  fo  nice 
that  it  might  not  be  obvious  to  common  underftandings  ;  for 
that  if  they  thought  that  the  prifoner,  at  the  time  he  hired 
the  horfe  for  the  purpofe  of  going  to  Barnetyf  eally  intended 
to  go  there,  but  finding  himfelf  in  poffeffion  of  the  horfe, 
afterwards  determined  to  convert  it  to  his  own  ufe,  inftead 
of  proceeding  to  the  place  to  which  the  horfe  was  hired  to 
go,  it  would  not  amount  to  a  felonious  taking.  That  there 
was  yet  another  point  for  their  confuieration  ;  for  although 
the  prifoner  really  went  to.  Barnet,  yet  being  obliged  by  the 
contract  to  re-deliver  the  horfe  to  the  owner  upon  his  re- 
turn to  London  ;  if  they  thought  that  he  performed  the  jour_ 
uey,  and  returned  to  London  (a] ;  and  after  fuch  return, 
intlead  of  delivering  it  to  the  owner,  converted  it  to  his  own 
ufe,  he  was  thereby  guilty  of  felony  ;  for  the  end  and  pur- 

(j)  Qittre?  For  part  of  the  contraft  was  to  return  tbi  borfe  to  the  oivr.tr  ia 
LenJon  ;  and  therefore  the  contract,  if  genuine  and  valid  in  the  fnft  inftance  on  the 
pare  of  the  prifoner,  would  fubfill  after  hit  mete  return  to  Lcndun. 

pofc 
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(Evidence  cf felonious  Intent.} 
pofe  of  hiring  the   horfe  would  be  then  over.     The  jury  Ch.XVi.§1Ta. 

7"      i  '  A       '} 

found  the  prifoner  guilty  on  the  firft  point,  that  at  the  time  m^,"^;,7yil!-~ 
he  hired  the  horfe  he  intended  to  (leal  it :  and  he  was  after-  m,usinita. 
wards  executed. 

Major  Semple  was  indicted  for  larceny  of  a  poft-chatfe  ;  Major  Semple'« 
and   the  following  fafts  appeared.      The  profecutor,  Mr.  " f|^;  Sep~ 
Lycett,  was  a  coachmaker,  who   let   out  carnages  to  hire.  GouU  J   and 
The  prifoner  was  a  gentleman  who  lodged  in  the  neighbour-  s^plfil^^ 
hood,  and  had  before  hired  a  carriage  of  the  profecutor,  for  No.  671. 
which  he  had  paid.     On  the  ift  September  1785,  the  pri-  ^c."  '  4"°' 
foncr,  who  then  paflcd  by  the  name  cf  Major  Harrold,  hired  ?«  cbtal**  f«f- 
the  chaife  in  queftion  of  the  profecutor,  faying  that  he  fhould  undtr  pntence  cf 
want  it  for  three  weeks  or  a  month,  as  he  was  goincj  a  tour  ''""  r%  llf0'  lbr'e 

loetkt  or  a  mirth^ 

round  the  North  ;  and  it  was  agreed  that  he  fhould  pay  at  )"gitfi"g  lui  in, 

.1  F  j          j       •          ..!_..•  j  e  ttntion  to  fo  on  a 

the  rate  of  5  s.   a-day  during  that  time  ;  and  a  price  of  50  tritr^  ar^  h(  je. 
guineas  was  talked  about  in  cafe  he  (hould  determine  to  pur-  p*rt*wbitt*al 

if  r.ot  heard  sfftr 

chafe  it  on  his  return  to  London,  which  was  fuggefted  by  a  year  after- 
the  prifoner :  but  no  agreement  took  place  on  the  fubiect  of  'Kards>  ™tla  ** 

r  '  D  r  j  „  apprtbtnd- 

the  purchafe.     In  a  few  days  afterwards  the  prifoner  took  td\  and  then  he 
the  chaife  from  Mr.  Lycett's  with   his  own  horfes  ;  and  it  &'"  "° ,^'-^ 

'  of  the  cha'.fe  : 

was  in  evidence  that  he  was  driven  in  it  from  London  to  an  tiildevutr.ee 
inn  at  Uxbridge,  where   he  ordered  a  pair  of  horfes,  and^'"™""/'' 
went   from  thence  to  Bulftrodc,  and  returned  to  the  fame  th-"  h*  originally 

.-  i       /•       /n       i          /•  i  1  1  •    t      to°l  il  ur.iitr  :be 

inn,  where  he  took  frefh  horfes;  but  where  he  went  with  ptetenceofa bir- 

the  chaife  afterwards  did  not  appear.     No  tidings  were  ob-  ™£  ™'l!h  '*'"•' " 

ftia'  "• 
tained   of  him  till  a  year  afterwards,  when  he  was  appre-   • 

hended  on  another  charge.  It  was  attempted  to  diftinguifh  Ante,  685. 
this  from  Pear's  cafe  and  Aickles'  cafe,  inafmuch  as  in  thofe  Ant'J  6?5' 
cafes  the  parties  had  never  obtained  the  legal  pofieflion  of 
the  property  delivered  to  them  :  but  that  in  the  prefent  cafe 
the  prifoner  had  obtained  the  chaife  upcui  a  contract,  which 
it  was  not  proved  that  he  had  broken  ;  for  the  chaife  was 
hired  generally  for  three  weeks  or  a  month,  and  not  to  go 
to  any  certain  place  :  for  the  mere  underftandirig  that  it  was 
for  the  purpofe  of  making  a  tour  round  the  North  made  no 
part  cf  the  contract.  During  that  time,  therefore,  he  had  a 
complete  dominion  over  it,  and  the  legal  pofleflion  ;  and 
therefore  a  tortious  converGon  pending  the  contract  would 
not  be  felony.  Bcfides  there  was  no  evidence  of  a  tortious 

Y  y  2  converfionj 
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ch.  XVI.  §112.  converfion  ;  for  non  conjlat  that,  the  prifoner  had  difpofed  ol 
'lakwgtnbM-    the   chaifc       The  Court,  however,   faid  that   it  was   now 

meat  ivrhfJo- 

tiiom  intent,          fettled  that  the  queftion  of  intention  was  for  the  consideration 
""  of  the  jury  :  and  that  in  the  prefent  cafe,   if  they  fhould  be 

of  opinion  that  the  original  taking  of  the  chaife  was  with  a 
felonious  intent  to  fteal  it,  and  the  hiring  a  mere  pretence 
to  enable  him  to  effectuate  that  defign,  without  any  inten- 
tion to  reftore  or  pay  for   it,  it  would  fall  precifely  within 
the  principle  of  Pear's  cafe,  and  the  other  decifions  which 
had  been  made  ;  and  the  taking  would  amount  to  felony. 
For  if  the  owner  only  intended  to  give  the  prifoner  a  quali- 
fied ufe  of  the  chaife,   and  the  prifoner  had  no  intention  to- 
make  ufe  of  that  qualified  pofleffion,  but  to  convert  it  to  his 
own  ufe,  he  did  not  take  it  upon  the  contract,  and  therefore 
did  not  obtain  the  lawful  poffeffion  of  it :  but  if  there  were  a 
bonafide  hiring,  and  a  real  intention  of  returning  it  at  that 
time,  the  fubfequent  converfion  of  it  could  not  be  felony  » 
for  by  fuch  contract  and  delivery  the  prifoner  would  have 
acquired  the  lawful  pofleffion  of  the  chaife  ;  in  which  cafe 
his  fubfequent  abufe  of  that  truft  would  not  be  felony,  That 
as  to  there  being  no  proof  of  actual  converfion  in  this  cafe, 
it  was  not  neceffary  ;  but  the  jury  muft  judge  of  it  from  the 
circumftances.     If  the  prifoner  had  ftaid  out  fix  weeks,  or 
two  months,  and  on  his  return  had  offered  to  reftore  the 
chaife  to  the  owner,  or  to  pay  him  for  it,   fuch  a  conduct 
would  have  been  evidence  of  an  honeft  intention  at  the  time 
of  the  hiring  ;  but  there  was  no  account  given  of  it,  even 
up  to  that   moment  -,  that  therefore  raifed   a  prefumption 
againft  the  prifoner  which  it  was  incumbent  on  him  to  re- 
pel:  and  if  he  could  not,  the  jury  would  have  to  confidcr 
from  all  the  facts  in  proof,  Whether  the  taking  were  with  a 
felonious  intent  or  not.     If  it  were,  the  cafe  fell  directly 
tyithin  the  principle  which  governed  that  of  Pear's,  from 
which  it  could  not  be  diftinguifhed.     A  cafe  was  alfo  then 
mentioned  as  having  been  determined  very  lately  by   the 
Judges,  where  a  man  ordered  a  pair  of  candlefticks  from  a 
filverfmith  to  be  fent  to  his  lodgings,  whither  they  were  fent 
accordingly,  with  a  bill  of  parcels,  by  a  fervant  ;  and  the  pri- 
fener  contriving  to  fend  the  fervant  back  under  fomepretence, 

kept 


r:  -•"  •'•  '•  ent 
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kept  the  goods  (a)  :  and  that  was  ruled  to  be  felony  ;  although  Ch.xvi.  §  IM. 
they  were  delivered  with  the  bill  of  parcels;  fuch  delivery  being 
made  under  an  expectation  by  the  ownerof  being  paid  the  mo- 

nev:  for  the  jury  found  that  it  was  a  pretence  to  purchafe  with 

,    ..          Ante,  f.  106. 
intent  to  deal.    Finally,  the  queftion  of  intention  being  left  to 

the  jury  in  the  principal  cafe,  they  found  the  prifoiier  guilty  i 
and  he  received  fentence  of  tranfportation  for  feven  years. 

I  have  been  thus  particular  in  dating  the  above  cafes,  be-        £  113. 
caufe  they  contain  nearly  the  whole  of  what  can  be  faid  on  £«•««••«/'.•£« 
the  fubjecl.     It  is  to  be  collected  from  them,  that  if  a  per- 
fon  obtain  the  goods  of  another  by  a  lawful  delivery  without 
fraud,  although  he  afterwards  convert  them  to  his  own  ufe,   i  Hale,  504. 
he  cannot  be  guilty  of  felony.     As  if  a  taylor  have  cloth  de-  i^undf  .T$.'  t!" 
iivered  to  him  to  make  cloaths  with  ;  or  a  carrier  receive   i  Hawk.  cb.  3$. 

&  -tm 

goods  to  carry  to  a  certain  place  ;  or  a  friend  be  entrufted 
with  property  to  keep  for  the  owner's  ufe  ;  which  they  af- 
terwards feverally  embezzle.  So  if  plate  be  delivered  to  a  i  Show.  -50. 

K.el.  S'1 

goldfmith  to  work  or  to  weigh,  or  as  a  depofit,  his  conver- 
fion  of  it  will  not  be  felony.  But  if  fuch  delivery  be  ob-  » 
tained  by  any  fraud  or  falfehood,  and  with  an  intent  to  fteal  ; 
though  under  pretence  of  a  hiring,  or  even  a  purchafe  ;  if 
in  the  latter  cafe  no  credit  were  intended  to  be  given  j  the 
delivery  in  fact  by  the  owner  will  not  pifs  the  legal  pofTef- 
fion  fo  as  to  fave  the  party  from  the  guilt  of  felony.  But  if 
the  property  were  intended  to  pafs  by  the  delivery,  there 
can  be  no  felonious  taking. 

3.  I  come  now  to  the  Lfl  confederation,  which  I  have  be-  _,  .  *  1  1^' 

J  _  PT7>:fy  of    < 

fore  flightly  touched  upon;  by  what  acts  the  privity  of  con-  tr 


is  determined,  fo  as  to  make  the  taking  of  the  party 
with  a  felonious  intent  a  new  taking  and  trefpafs,  even  after 
a  lawful  delivery  by  the  owner.  It  has  been  before  ftated 
in  the  cafe  of  the  delivery  of  a  horfc  upon  hire  or  the  lilce, 
that  if  the  delivery  be  obtained  bona  fide,  no  fubfequent  i  Hale,  504. 
wrongful  converfion,  pending  the  contract,  will  amount  to 
felony.  But  even  in  fuch  cafe  if  the  hiring  be  limited  to  a  per  Lord  Rax- 

mond,  at  Exeter, 
.   ,    f  10  Ceo.  i 

t  mult  be  underftood  thit  the  prifoner  ran  away  w:th  them,  or  did  Come    Chao^le's  MS. 
other  ad  to  denote  an  intention  of  withdrawing    himfelf  from  any  ace;  un:   for    z  MS.  Sum.233. 
them  ;  and  that  no  cr?  dit  was  intended  to  be  given  to  him  ;  but  that  it  was  meant  as 
a  fik  for  ready  monej  only.     Vide  Edwards's  cafe,  ante,  f.  106. 

Y  y  3  particular 
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§Ti4  particular  time  or  place,   and  after  that  time  be  expired,  or 
iZ?    the  Party  arrived  at  the  proper  place  of  re-delivery,  he  ride 
away  with  the  horfe,  and  convert  it  to  his  own  ufe,  it  will 
~~"    then  be  felony.  For  as  was  faid  by  Gould  J.  in  Charlewood's 
Ante,  691.         cafe,  the  end  and  purpofe  of  the  hiring,  for  which  the  deli- 
very was  made,  would  be  then  over.    And  as  it  has  been  be- 
fore (hewn  that  the  legal  pofieflion  follows  the  right  of  pro- 
perty, as  foon  as  the  fpecial  property  of  the  holder    is    de- 
termined, the  legal  pofTcflion  reverts  to  the  original  owner, 
in  the-  fame  manner  as  if  there  had  never  been  any  precedent 
delivery;  after  which  any  new  taking  by  the  p^rty  for  his 
own  ufe  will  in  point  of  law  be  a  trefpafs  ;    and   if  it  be 
done  with  a  felonious  intent  to  fleal,  of  which  the  jury  are 
to    judge,    will    amount  to  felony.       In   Tunnard's   cafej 
Ante,  687.         which  has  been  mentioned  before,  where  he  had  borrowed 
i        a  horfe  in  the  Ifle  of  Ely  to  ride  three  miles,  inftead  of  which 
he  had  ridden  the  horfe  up  to  London  and  fold  it  ;  Raymond 
Srrjt.  Forfler's     C.  J.  Denton  T.  and  Hale  B.  held  it  fclonv  ;  becaufe  the  pri- 

«*  (,  * 

vity  was  determined  after  he  had  ridden  further  than  the  agree- 
ment warranted:  but  if  there  had  been  no  fuch  agreement, 
the  privity  would  have  remained,  and  the  riding  away  would 
have  been  no  felony  :  and  the  C.  J.  who  tried  him  having  lefc 
it  to  the  jury  to  confider,  Whether  the  prifonsr  rode  away  with 
the  horfe  with  intent  to  fteal  it,  they  found  him  guilty. 

Perhaps  the  circumftances  of  that  cafe  would  have  war- 
ranted the  finding  of  the  jury,  that  the  original  hiring  was 
a  mere  pretence  to  (leal  the  horfe,  and  therefore  thai  the 
original  taking  was  felonious.  At  any  rate  thefe  cafes  pro- 
ceeded upon  an  exprefs  limitation  as  to  time  or  ufe  of  the 
hwful  poflcffion  of  the  bailee,  and  a  fubfequent  unlawful 
converfion  wifh  intent  to  fteal,  taken  up  after  the  determi- 
nation of  fuch  prior  lawful  pofleflion. 

Elizabeth  Leigh  was   indidled   at   \Vells  adr/es,   in   the 
Leigh's  care,  * 

Wells,  Sum.      fummer  or  1800,  for  iteahng  various  articles,  the  property  ot 

^<T',  I8,?0'  c°r>   Abraham  Dyer.     It   appeared   that  the  nrofecutor's  honfe, 

Lo'd  Eldon, 

MS.  Jud.  confiding  of  a  {hop   containing   muflin   and    other  articles, 

^  ",'  'kfJ'ry    mentioned    in    the     indidrnent,    was    on    fire  ;    and    that 

jwna  that  one 

•tufa  ajjifled  in       his  neighbours  had  in  general  affifled  at  the  time  in  remo- 


h's  g°ods  aru'  ft°ck  for  their  fecurity.     The  prifoner 
»»  huprtftnctbut  probably  had  removed  all  the  articles  which  (he  was  charged 

with 
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with  having   ftolen  when  the  profecutor's  other  neighbours  Ch  XVT.^H*. 

were  thus  employed.     And  it  appeared   that  (he  removed  ^';;1:1.  „•„,,_ 

fome  of  the  muflin  in  the  prefcnce  of  the  profecutor  and  un-  * 
der  his  obfervation,  though  not  by  his  defire.     Upon  the 

e  }  ,  *  iL-ittwut  bis  dt- 

profecutor's  applying  to  her  next  morning,  (he  denied  that  fire,  andiib.  of- 
(he  had  any  of  the  things  belonging  to  him  j  whereupon  he  '™arf'£"£l~ 
obtained  a  fearch  warrant,  and  found  his  property  in  her  havirg  (hem,  yet 
houie  ;  mod  of  the  articles  artfully  concealed  in  various  ^^Jfw^! 
ways.  The  jury  found  her  guilty  :  but  it  was  fuggefted  that  the  e-jji  intention 
(he  originally  took  the  anicles  with  an  honeft  purpofe,  as  ^"TrA*  t  "tcr 
her  neighbours  had  done,  and  that  (he  would  not  otherwise  afnr-wjrJs  ^  itld 

r  •       i  r  i          j         L        •  w  ler*tny. 

have  taken  fome  or  them  in  the  pretence  and  under  the  view 
of  the  profecutor  ;  and  that  therefore  the  cafe  did  not  amount 
to  felony.  The  jury  were  inftrucled,  that,  Whether 
(he  took  them  originally  with  an  honeft  intent  was  a  queftion 
of  facl  for  their  confidtration  ;  that  it  did  not  neceiTarily 
follow  from  the  circumilances  mentioned,  that  (he  took 
them  with  an  honeft  intent.  But  even  if  they  were  of  that 
opinion,  yet  that  her  afterwards  hiding  the  goods  in  the 
various  ways  proved,  and  denying  that  (he  had  them,  in 
order  to  convert  them  to  her  own  ufe,  would  ftill  fupporc 
the  indictment.  The  jury  found  her  guilty  ;  but  faid,  that 
in  their  opinion,  when  (he  firft  took  the  goods  from  the  (hop 
(he  had  no  evil  intention,  but  that  fuch  evil  intention  came 
upon  her  afterwards.  And  upon  reference  to  the  judges,  in 
Michaelmas  term  1800,  all  (abfent  Lawrence  J.)  held  the 
conviction  wrong  :  for  if  the  original  taking  were  not  with 
intent  to  (leal,  the  fubfequent  converfion  was  no  felony,  but 
a  breach  of  truft. 

There  are  however  fame  tortious  acts  before  the  regular        6  iic. 
completion   of  a  contract,  on  which  goods  are  delivered,  By  eoni.us  cm. 
which  may  determine  the  privity  of  it,  and  amount  in  law  ^^"^.'"* 
to  a  new  taking  from  the  pofleflion  of  the  owner.     This 
principle  furnimes  the  welUknown  diitinclion  in  the  carrier's 
cafe  (a),    which  fecrns  to  (land  more  upon  poGtive  law,  not 
now  to  be  queftioned,  than  upon  found  reafoning. 

If  a  man  deliver  goods  to  a  carrier  to  carry  to  a  certain  i  Hal-,  504. 
place,  and  he  carry  them  away,  it  is  no  felony  :  otherwife,  if  *  Ha  vt  chl  3*' 

(a}  Admitted  to  be  law  in  all  the  cafes  where  the  queftion  lus  been  canvaflwJ.       3  luU-  IO7- 

Y74  he 
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ch. xvi. §nj.  he  have  a  bale  or  trunk  with  goods  delivered  to  him, 
wrfion  fining  anc^  ne  break  the  bale  or  trunk,  and  take  and  carry  away  the 
bailment.  goods  with  intent  to  (teal  them.  So  if  he  carry  the  whole 

"  pack  to  the  place  appointed,  and  then  carry  it  away  with  in- 

Staundf.  zc.  ,  /  '.          -  .       . 

i  Rac  *br  557.  trnt  to  Iteal  it  •,  this  is  a  felonious  taking  by  the  book  ot  13 
'"  m-J3°-  Ed,  4.  9.  for'  the  delivery  had  taken  effect,  and  the  privity 
of  the  bailment  was  determined.  But  that  mud  be  intended, 
favs  Lord  Hale,  where  ht  carries  them  to  the  place,  and  delivers 
or  lays  them  down  ;  for  then  his  pofieffion  by  the  firft  delivery 
is  determined,  and  the  taking  afterwards  is  a  new  taking. 

It  appears  at  firft  fight  abfurd  to  fay,  that  if  the  carrier  never 
carry  the  package  to  the  place  appointed,  but  fell  the  whole,  it 
(ball  not  be  felony  ;  but  that  if  he  take  out  a  part  of  the 
goods  only,  it  fhall  be  fo.  Yet  the  diftinclion  is  well  fettled  ; 
for  the  carrier  is  trufted  with  the  carriage  of  it  in  that  con- 
dition ;  and  if  the  package  be  loft,  ftolen,  or  taken,  he  is  an- 
fwerable ;  and  therefore  his  converfion  is  a  breach  of  truft 
for  which  the  owner  may  recover  the  value  of  the  whole  in 
damages.  But  to  conflitute  larceny  there  muft  be  an  unlaw- 
ful taking  and  trefpafs ;  and  up  to  the  moment  of  his  part- 
ing with  the  whole  package  his  pofleffion  is  lawful,  and  he 
has  no  unlawful  pofTeffion  afterwards  whereby  to  conftltute 
a  new  taking,  unlefs  he  break  the  package,  or  fever  part 
of  thf  commodity  from  the  reft  while  it  continues  in  his 
poiTeffion. 

Kjsl.  8r,  81.  It  js  true  that  Kelynge,  in  mentioning  this  cafe  of  a  car- 

rier who  took  goods  to  another  than  the  appointed  place, 
where  he  opened  the  packs,  and  took  all  the  goods  and  con- 
verted them,  which  was  ruled  to  be  felony,  puts  the  prin- 
ciple of  tlie  determination  on  a  far  different  footing  :  not  as 
it  is  dated  in  other  books  becjufe  the  privity  of  the  bail- 
ment was  thereby  determined,  but  becaufe  his  fubfiqttent  acl 
of  carrying  the  goods  to  another  place,  and  there  opening  and  dif- 
pojing  of  them  to  his  civn  ufet  declareth  that  his  intent  originally. 
^Lvas  not  to  take  the  goods  upon  the  agreement  and  contracJ  of  the 
party ,  but  only  ivith  a  defign  of  Jl eating  them.  There  may 
indeed  be  evidence  of  fuch  a  previous  intent,  fufficient  to 
•warrant  fuch  a  conclufion  in  point  of  f^6t :  and  wh<  ther  the: 
particular  evidence  in  that  cafe  were  of  fuch  a  nature  does 
f'Qt  appear  :  but  if  that  inference  mny  be  drawn  from  the 

piere 
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mere  faft  of  the  carrier's  embezzling  the  goods,  there  is  an   Ch.xvi.  $115. 
end  of  the  diftin£Uon  at  once  as  to  the  cafe  of  breaking  the  ^rji.n^nfa.g 
package  and  taking  out  the  goods.    For  if  the  taking  of  part  faiimtnt. 
of  the  goods  out  of  the  package  be  evidence  of  the  carrier's 
having  originally  intended  to  take  the  goods,  not  upon  the 
agreement,  but  with  intent  to  (leal  them,  a  fortiori  the  taking 
the  whole  package  of  goods  itfelf,  whether  broke  n  or  not,  and 
converting  it,  muft  be  evidence  of  fuch  an  intent :  and  fo  in- 
deed Krlynge  himfelf  admits    The  fame  reafon  is  aifo  adopted  Kel-  83- 
in  the  judgment  on  Pear's  cife:   but  it  is  quoted  from  Ke-   Ante,  687, 
lynge,  and  muft  (land  on  his  authority.     But  all  other  writ- 
ers, as  far  as  I  can  find,   have  put  this  cafe  upon  the  fame 
footing  as  Lord  Hale  j    namrly,  that  the  privity  of  contrail 
is  determined  by  the  aft  of  breaking  the  package  which  makes 
him  a  trefpaflTer ;  in  wh;ch  cafe  the  t. iking  the  whole,  or  a  part 
of  the  contents,   makes  no  difference,  as  fomc  have  fup-  p0ft.  69$. 
pofed. 

At  the  feflions  at  the  O.  B.  before  Mich.  T.    1701,  the  MS. Tracy,* 
cafe  was,  that  a  woman  truflcd  a  porter  to  carry  a  bundle   Denton»  6it 
for  her  to  Wapping,  and  went  with  the  porter ;  and   in 
going  to   the  place,  the   porter  ran  away  with  the  bundle, 
which  was  loft:    and  being  tried  for  felony  upon  this  fact, 
Holt  C.  J.  directed  the  jury,   that  if  they  thought  that  the 
porter  opened  the  bundle  and  took  out  the  goods,  it  was  fe- 
lony, and  they  ought  to  find  him   guilty  :  and   he  thought 
that  the  facr,   as  above  ftated,  was  evidence  of  it.     With 
fubmiffion  to  fo  high  an  authority,  it  may  fairly  be  doubted 
whether  there  were  fufficient  evidence  before  the  jury  upon 
this  ftatement   to  warrant  them   in   finding  that  the  porter 
opened  the   bundle  and  took  out  the  goods  ;  although  we 
may  fufpe£l   with  great  probability  that  fuch  was  the  cafe. 
A  different  ground  for  the  determination  is  fuggefted  in  ano- 
ther MS.;  namely,  that  all  the  circumftances  of  the  cafe  aMS.Sa».»3j, 
{hewed  that  the  porter  took  the  bundle  at  the  firft  with  an 
intent  to  (teal  it.     In  Wynne's  cafe  there  was  exprefs   evi- 
dence of  the  box  having  been  opened  by  him  (a].     And  fo   Ante,  664. 
there  was  in  Daniel  Jones' cafe,  who  was  the  profecutor's   Jones's  cafe, 
porter,   and  had  the  goods  delivered  to  him  to  carry  to  a  seffPap^' 

I  Leach,  463.  o. 

(a)  There  too,  the  prifoner,  a  few  davs  afterwa  ds  denied  having  ever  feen  the 
yrofejutrix  or  the  things,  or  hiring  drivea  the  coach  at  the  ume, 

wharf 
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Ch.  xvi.  §115.  wharf  to  be  (hipped  :  And  in  another  fimilar  cafe  of  Johi* 
w&*%M&g  Sears>  at  tne  O.  B.  1789.  And  the  like  occurred  in  the  cafe 
bailment.  of  William  Bafs,  though  the  judgment  did  not  turn  on  that- 

"*  fad.  Another  ground  for  the  firft-memioned  cafe  of  the 
porter  wao  fuggefted  by  fome  of  the  judges  in  the  argument 
of  Pear's  cafe,  as  a  matter  worthy  of  confideration,  namely* 
that  the  bundle,  though  delivered,  being  intended  to  con- 
tinue in  the  owner's  prefence,  was  in  point  of  law  in  her 
pofieflion  ;  upon  which  i  have  before  ventured  to  offer  a  few 
obfervations  which  I  fee  no  reafon  to  retra£h 

The  feparation  of  part  of  the  goods  delivered  from  the 

reft  with  a  felonious  intent  feems  however  to   be  material 

where  they  are  delivered  as  one  entire  body  or  mafs,  though 

no  cafe  or  package  be  broken  ;   becaufe  fuch  an  a&  equally 

MS.  Tracy,  60.  evinces  a  determination  of  the   privity  of  contract.     Thus 

^"pl^'^'  ifamiller  fteal  Part  of  the  meal»  though  the  corn  were 
delivered  to  him  to  grind  j  yet  this  being  taken  out  from 
the  reft  is  felony. 

§  1 1 6.  Upon  the  whole  of  this  head  of  delivery  by  the  owner,  it 

appears  that  feveral  queftions  may  arife  for  the  confideration 
of  the  court  and  jury. 

1.  Whether  the  delivery  in  fa&  to  the  prifoner  transfer- 
red the  legal  pofleflion   to  him,  or  whether  it  remained  in 
the  owner  ? 

2.  If  the  legal  pofleflion   were  intended  to  be  transferred, 
but  not  the  abfolute  property,  whether  fuch  delivery  were 
obtained  fraudulently,    and    with  intent  to   (leal  the   pro- 
perty ?     Or, 

3.  If  obtained  without  fuch  intent,  whether  the  privity  of 
contract  were  at  an  end  at  the  time  of  the  converfion,  fo  as 
to  amount  to  a  new  taking  and  trefpafs  ? 

The  confequences  in  each  of  thefe  feveral  alternatives  have 
been  already  Rated. 

8.  Upon  a  Taking  through  NeceJJlty. 

§  I T7-  The  laft  excufe  or  more  properly  palliation  which  is  fome- 

j  Hale"  u^es.  times  urged  upon  profecutions  of  this  nature  is  that  the  thing 
i  Hawk.ch.  33.  taken  was  for  neceflary  food  or  cloathine  for  the  body,  in  or- 

f.  20. 

2  der 
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der  to  preferve  life.     This  can  never  be  admitted  as  a  legal  ch.xvi.s  n7. 
defence  in  a  country  like  this,  where  fuch  humane  laws  pre-  r*cd-{"'"g  3 
vail  for  the  care  and  maintenance  of  the  poor.     Even  if  the  , 

cafe  exifted  in  fa£t,  it  would  in  truth  be  but  little  excufe 
that  the  party  preferred  this  method  of  fatisfying  his  necef- 
fity,  rather  than  apply  to  the  perfons  charged  \vith  carrying 
thofe  laws  into  execution,  becaufe  perhaps  of  fome  trouble 
or  apprehenfion  of  reproof.  Yet  ftill  in  apportioning  the 
punifhmcnt,  the  Court  will  have  a  tender  regard  to  cafes  of 
real  neceility,  which  may  and  do  fometimes  exift  under  the 
beft  regulated  governments.  A  falfe  fenfe  of  fhame  hat 
fometimes  tempted  perfons,  otherwife  well  difpofed,  to  the 
commiflion  of  thefe  offences.  Sometimes,  it  is  to  be  feared, 
they  have  been  driven  to  it  by  the  cruel  and  unfeeling  con- 
duct of  others,  who  are  in  fuch  inftances  more  juft  objects  of 
feverity  than  the  unhappy  fufferers. 


Of  Larceny  or  Robbery  from  the  Perfon. 

Having  in  the  preceding  part  of  this  chapter  treated  fo  §  n8. 
largely  of  the  component  parts  of  the  crime  of  larceny,  it  lr.trod*a'um. 
will  only  be  neceflary  to  fhew  by  what  additional  circum- 
ftances  that  crime  is  aggravated  when  the  property  is  taken 
from  the  perfon.  For  what  has  been  before  faid  of  the  ne- 
ceffity  of  a  taking  and  carrying  away,  of  what  goods,  from 
what  perfon,  by  whom,  and  with  what  intent,  will  equally 
apply  to  the  prefent  fubject ;  any  occafional  particularities 
applicable  to  thofe  heads  of  inquiry  having  been  refpecUvely 
noticed  at  the  time  in  the  general  view  of  them.  The 
general  crime  then  of  larceny  from  the  perfon  may  be  ag- 
gravated in  two  different  manners,  ift,  Where  the  thing  is 
taken  from  the  perfon  privately  "without  his  knowledge. 
2d,  Where  the  perfon  from  whom  it  is  taken  is  put  in  fear 
at  the  time,  or  the  taking  is  accompanied  with  circumftances 
of  violence,  threat,  or  terr.or,  which  are  fufficient  grounds 
for  prefuming  fear  ;  in  which  cafe  it  affumes  the  denomi- 
nation of  robbery.  I  (hall  at  prefent  confine  myftlf  to  the 
firft  of  thefe  offences. 
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ch.xvi.§,,9.         nt  Of  Larceny  Clam  et  Secrete  from  the 

Clam  etfecre/e  by  •» 

fiat.  8  Eliz.  c.4.  P  erf  on. 

^iio.  This  offence  is  derived  from  the  ftat.  8.  Eliz.  c.  4.  which 

8  Eliz.  c.  4.  reciting  that,  "  whereas  certain  evil  difpofed  perfons,  com- 
Clametfecretc.  t{  monjy  caue(j  cut  purfes  or  pick  purfes,  but  indeed  by  the 
"  laws  of  this  land  very  felons  and  thieves,  do  confeder  to- 
<f  gether,  making  among  themfelvcs  as  it  were  a  brother- 
"  hood  or  fraternity  of  an  art  ormiftery  to  live  idly  by  the 
"  fecret  fpoil  of  the  good  fubjects  of  this  realm  ;  and  as 
"  well  at  fermons  and  preachings  of  the  word  of  God,  and 
"  in  places  and  times  of  doing  fervice  and  common  prayer, 
"  in  churches,  chapels,  clofets  and  oratories,  and  not  only 
«  there,  but  alfo  in  the  Prince's  palace  and  prefence,  and 
"  at  the  places  and  courts  of  juftice,  and  at  the  times  of 
"  miniftering  of  the  laws  in  the  fame,  and  in  fairs,  mar- 
<*  kets,  and  other  afiemblies  of  the  people,  and  at  the  time 
'*  of  doing  execution,  &c.  do,  without  regard  to  any  place, 
"  time,  or  perfon,  &c.  under  the  cloak  of  honefty  by  their 
*'  outward  apparent  countenance  and  behaviour,  fubtily, 
"  privily,  craftily,  and  felonioufly,  take  the  goods  of  divers 
"  fubjedls  from  their  perfons  by  cutting  and  picking  their 
"  purfes,  and  other  felonious  flights  and  devices,"  &c.  en- 
a£ts  (f.  2.),  "  That  no  perfon  or  perfons  indi&ed  or  ap- 
"  pealed  for  felonious  taking  of  any  money,  goods,  or 
"  chattels  from  the  perfon  of  any  other  privily  -without  bis 
"  ltno-wledgey  in  any  place  whatfoever  ;  and  thereupon 
"  found  guilty  by  verdi6t,  or  fhall  confefs  the  fame  upoa 
"  his  or  their  arraignment,  or  will  not  anfwer  diredlly  to 
"  the  fame,  or  fhall  (land  wilfully  &c.  mute,  or  chal- 
"  lenge  peremptorily  above  20,  or  fhall  be  upon  fuch  indicl:- 
"  ment  or  appeal  outlawed,  fhall  be  admitted  to  the  benefit 
«'  of  clergy,  and  fhall  fuffer  death,"  &c. 

$  /2O.  i.  The  ftatute  is  confined  to  him  who  actually  commits  the 

Qgndtn  laithm    fa£^   ancj  extends  not  to  acceffaries  before  or  after,  nor  even 

the  off. 

iHaie,529,537.  to  thofe  who  are  prefent  aiding  and  abetting.     And  there- 
a^aie'c-66'        fore  where   feveral   were  indicted  for  the  fac~l,  Raymond 

2  MS.  Sum.  ' 

171,  5*4.  C,  J.,  Denton  J.,  and  Comyns  B.  directed  him  only  who 

aB^ieioof'     t00^  tne  g°ods  to  be  found  guilty  of  the  privately  Mealing, 
MS.  Bumet.       and  the  others  of  the  fingle  felony:  which  latter  accordingly 

Port.  356,  418. 

Rex  v.  Paynes  and  others,  O  B.  April  1731,  Strjt.  Forfter'sMS.  (v<Vttamea  S.  C.  I  Leach,  9.  fome- 

what  different).     MS.  Tucy,  ^34. 
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had  their  clergy.     This  was  fo  ruled  by  the  advice  of  all  the  cLYj^L'/J 

Judges  :  and  fuch  is  the  conftant  practice  at  the  O.  B.  and  /•*.  8Eiir.  0.4. 

on  the  circuits.     Wherefore  if  there  be  an  accomplice  pre-  - 

fent,  and  it  cannot  be  told  which  of  them  took  the  goods,  nei- 

ther can  be  convicted  of  the  capital  part  of  the  charge.   But  in 

Henry  Sterne's  cafe,  for  taking  the  Duke  of  Beaufort's  George  Sterne's  cafe, 

privily  from  his  perfon,  the  Recorder,  who  in  the  prefence  °-  B-  Sept. 

of  three  Judges  laid  down  the  fame  rule,  yet  left  it  to  the  NO.  '717. 

jury  toconGder,  Whether  the  pofleffion  of  the  George  by  the  2  Leacil'  531- 

prifoner,  recently  after  the  lofs,  were  not  evidence  that  he 

was  the  perfon  who  took  it  :  but  the  jury  only  found  him 

guilty  of  the  fimple   larceny.      In    a   prior  cafe   however  Mary  and  Bridget 

Eyre  B.  laid  no  ftrefs  on  this  circumftance,  but  direded  an  o^p/jf,' 

acquittal  of  the  prifoners  as  to  the  capital  part  of  the  charge,  «or.  Eyre  B. 

both  being  prefent  at  the  fact,  which  happened  while  the 

profecutor  was  afleep  for  about  10  minutes;  though  imme- 

diately after  he  awoke,  the  watch  which  had  been  taken  from 

his  fob  during  that  interval  was  found  on  one  of  the  prifoners. 

2.  There  mud  be  an  ac~r.ua!  taking  from  the  perfon  ;  ta-  Taking  from  the 
king  in  his  prefence  is  not  fufHcient,  as  it  is  in  robbery.          »  Hale,  366. 

3.  The  dealing  of  notes,  &c.  is  within  the  ftatute.  £n6te»  P-  S98-  * 

4.  The  goods  ftolen  mud  be  above  the  value  of  i2d.  ;         yaht. 
otherwife  clergy  is  not  oufted,  as  in  robbery  :  for  the  ftatute  r  Hale»  5a^ 
was  not  intended  to  alter  the  nature  of  the  crime,  but  only 

to  exclude  clergy,  where  it  was  before  neceflary  to  pray  the 
benefit  of  it. 

5.  The  next  and  principal  confideration  is  what  (hall  be        $  121. 
underftood  by    the   terms  «  privily  without  his  knowledge  S  ""•Htf*""* 
and  this  affords  two  obje£ts  of  inquiry. 

1.  What  fort  of  a  taking  is  meant  as  contradiftinguijbed  from 
a  taking  by  force  ? 

2.  What  fort  of  perfons,  in  refpeft  of  the  manner  in  which 
they  are  circumjlanced  at  the  time,  are  within  the  protec- 
tion ofthejlatute  ? 

I.  Any  fort  of  fecret  or  fudden  taking  from   the  perfon,  """*•»  «**H| 

.  ;  .'  privily  as  f»  tk* 

without  putting  him  m  fear,  and  without  terror  or  open  vio-  msntur. 
lence,  feems  within  the   aft  ;  though  fome  fmall  force  be 
ufed  by  the  thief  to  poflefs  himfelf  of  the  property  ;  provided 

1  1  there 
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Steward's  cafe, 

0  B.  30  April 
i6~,o,   2  MS. 
Sum.  267.   cites 
Chippie's  nntes. 

1  Hawk.  ch.  35. 
f.  i. 


2  MS.Sum.  267. 


Danny's  cafe, 
O.  B.    9  Dec. 
1-13, 
aMS.Sum.z67. 


Corbett's  cafe, 
ib. 


Brown's  cafe, 
O.  B.  about 
1777,  Serjt. 
Forftcr's  MS. 


Baker's  cafe, 
t  i,e*Ui,  324. 
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there  be  no  refiftance  by  the  owner,  or  injury  to  his  perfonj 
and  the  circumftances  of  the  cafe  fhew  that  the  thing  was 
taken,  not  fo  much  againft  as  without  his  confenf. 

In  Steward's  cafe  it  was  ruled  by  Holt  C.  J.  that  fnatching 
a  hat  and  wig  from  the  heid  of  a  perfon-walking  in  the  ftreet 
was  no  robbery,  becaufe  the  party  was  not  put  in  fear ;  but 
that  it  was  clam  et  fecrete  within  the  ftatute  8.  Eliz.  Yet  the 
fnatching  of  a  hat  from  a  man's  head  is  put  by  Hawkins  as 
an  inftance  of  an  open  larceny  in  contradiftindtion  to  clamet 
fecrete.  But  Yates  J.  thought  that  perhaps  the  doing  it  in  a 
ftreet  or  crowd,  where  the  thief  might  not  eafily  be  diftin- 
guifhed,  might  make  the  difference.  So  in  Danby's  cafe  it 
was  holden  by  Trevor  and  Eyre,  that  fnatching  a  bundle 
from  a  woman  in  the  ftreet,  and  running  away  with  it,  was 
a  taking  clam  et  fecrete  from  the  perfon.  In  that  cafe  the  re- 
cord of  Steward's  cafe  above  mentioned  was  produced.  And 
in  Corbett's  cafe,  O.  B.  8th  July  1713,  there  was  the  like 
determination  by  Price  and  Eyre  J.  In  all  thefe  cafes  a  de- 
gree of  force  mud  have  been  ufed  ;  but  the  circumftances 
{hewed  that  the  property  was  taken  rather  without  than 
againft  the  confent  of  the  feveral  owners  5  rather  by  means 
of  the  furprife  and  flight  of  hand  than  by  open  violence  or 
terror.  But  it  does  not  appear  whether  any  of  thofe  perfons 
whofe  property  was  fo  taken  were  themftlves  eye  witneffes 
of  the  fact,  fo  as  to  perceive  the  object  of  the  thief  at  the 
moment  of  the  act ;  though  certainly  there  muft  have  been 
a  confcioufnefs  of  it.  I  mention  this,  becaufe  in  Brown's 
cafe,  where  the  prifoner  took  the  profecutor's  watch  out  of 
his  pocket  while  fleeping,  but  who  was  thereby  awakened 
juft  at  the  inftant,  and  caught  at  his  watch,  but  miffed  it» 
Hotham  B.,  with  the  advice  of  Afton  J.,  left  it  to  the  jury 
whether,  under  the  circumftances  of  the  cafe,  they  would 
acquit  the  prifoner  of  privately  dealing,  &c.  and  find  him 
guilty  of  the  firaple  larceny  ;  35  it  could  not  be  well  faid  to 
be  privately  dealing,  when  the  profecutor  had  feen  part  of  the 
fact.  In  Biker's  cafe,  O.  B.  1783,  and  in  Macauley's  cafe 
at  the  fame  feffion,  the  prifoners,  who  had  fnatched  property 
in  the  one  inftance  from  the  head  of  the  owner,  and  in  the 
other  from  his  hands,  as  they  were  refpedtively  walking  in  the 
ftreet,  but  without  fpeaking  to  them  or  touching  or  flopping 

them, 
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them,  were  refpe&ively  indifted  for  robbery,  and  acquitted,  Ch.xvi.  § 
by  the  direction  of  the  Court,  of  the  capital  part  of  the  charge; 
without  any  intimation  that  their  offences  were  inditlable 


under  this  ftatute.     And  in  Plunket  Homer's  cafe,  upon  a  Homer's 

fimilar  charge,  where  the  property,  an  umbrella,  was  fnatch-  °"B'Ja"j 

ed  fuddenly  out  of  the  profecutrix's  hand,  as  fhe  was  walk-  andThomfoaB. 

ing  along  the  flreet,  the  Court  faid  that  it  had  been  ruled  **• 

there  about  80  years  before  by  very  high  authority,  that  the 

(hatching  any  thing  from  a  perfon   unawares  conftituted  a 

robbery,  but   the  law  was  now   fettled,  that  unlefs  there 

were  fome  ftruggle  to  keep  it,  and  it  were  forced  from  the 

hand  of  the  owner,  it  was  not  fo.     And  they  faid  that  this 

fpectes  of  larceny  feemed  to  form  a  middle  cafe  between 

Healing  privately  from  the  perfon  and  a  taking  by  force  and 

violence.     The  fame   diilincYion  had  been  taken  before  in 

Chick's  cafe,  O.  B.  December  1781.     Certain  it  is,  that  all  chklc'i  cafe, 

open  larcenies  from  the  perfon,  as  contradiftinguiflied  from  lbld- 

...  r  .  aMS.Sum  271. 

a  dealing  privily  without  the  party  s  knowledge,   are  withm 

the  benefit  of  clergy,  except  robberies  and  fuch  larcenies  as 

are  committed  in  dwelling-houfes  under  particular  circum-  ^nte,  6*-.  &c. 

(lances,  which  have  been  before  fpoken  of. 

But  in  no  cafe  where   the  property  is  obtained  by  any 
draggling  or  violence  to  the  perfon  does  the  offence  fall 
within  this  ftatute  ;  as  is  (hewn  more  particularly  hereafter  ;  Poft.  708.  &c. 
when  it  may  alfo  be  more  properly  confidered  what  is  a  fuffi- 
cient  force  toconftitute  a  robbery. 

2.  The  next  point  of  confuferation,  which  is  intimately        §  122. 
blended  with  the  preceding,  is,  Whether  it  be  neceffary  that  Jfe,**"*^ 
the  perfon  upon  whom  this  offence  is  committed  fliould    be  ^mmitud. 
capable  of  knowledge  at  the  time  of  the  fa&  ?    It  was  for- 
merly holden  that  perfons  afkep  or  drunk  were  not  within 
the  protection  of  the  a£t,  which  fpeaks  of  pbces  of  public 
refort  and  the  like,  where  perfons  were  fuppofed  to  ufe  or- 
dinary caution,  and  not  expofe  themfclves  by  careleffnefs  or 
mifbehaviour  to   thefe  accidents.     Upon  this  idea  the  cafe  Ex  Tet*«mt. 
of  a  man  was  ruled  at  the  O.  B.   by   Aden  and   Gould,  MS^Uii-r  T. 
Juftices  ;  in  which  it  appeared  that  the  profecutor  returning  »"d  Serjt.  For- 
home  from  V^uxhaHone  night,  and  being  either  fatigued  or  ^l^fafutt  «- 
in  liquor  feH  afleep  on  one  of  the  benches  on  Weftminfter  tendi  «*'»«« 

,  '     drunk  and  jJl:Cf 

bridge,  &  tbt  firttti. 
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Ch.XVl.  §1*2.  bridge,  in  which  fituation  the  prifoner  ftole  his  filver  buckles^ 

Clam  ttfccreteby   „,.  .  .  .     . 

fat.  8  Eliz.  c.  4.    1  his  was  then  ruled  not  to  be  a  private  taking  within  the 

•  •••  -    acl  ;  for  it  was  faid  that  the  ftatute  meant  only  to  protect 

perfons  going  about  their  lawful  bufinefs  in  particular  fitua- 

tions  mentioned  therein,  and  not  fuch  idle  loitering  perfons 

as  were  lying  about  in  the  ftreets.     And  the  fame  point  was 

R.  v.  Reading     afterwards  ruled  by  Hotham  B.  upon  the  authority  of  the 

and  Jones,  o.B.  former  cafe    and  of  another  which  he  mentioned  in  the  in- 
Dee.  1778,  ibid. 
(S.C.i  Leach,    fiance  of  a  hackney  coachman,  whofe  pocket  was  picked 

a76« n>)  while  he  was  afleep  in  his  coach.     Yet  fubfequent  cafes 

more  folemnly  confidered  have  put  a  more  enlarged  conftruc- 
tion  upon  the  ftatute  in  this  refpecl: ;  to  protect  all  perfons  at 
lead  who  have  not  expofed  themfelves  to  fuch  a  lofs  by  their 
own  negligence  or  mifbehaviour. 

Branny's  cafe,  William  Branny  was   indicted  for  privately  ftealing  from 

AffT-'se^or  the  perfon  of  Hugh  M'Guinar  43  guineas  arid  13  half-gui- 

Buiier  j.   '      '  neas.     The  profecutor  was  an  illiterate  Irifti  drover,  who 

MS.Buiierj.  ^  fou  cattie  at  Ravinclafs  fair;  where  the  prifoner,  a  total 

Jrtcxing  another  s 

fxketinthehgb-  ftranger  to  him,  got  acquainted  with  him  under  pretence  of 
ut'^n-      being  his  countryman  ;  and  having  wormed  out  of  him  that 


drunk,      he  had  received  his  money  for  his  cattle,   the  prifoner  and 

held  within  the  ,    .  .  .  r  ..  .    .  .  „    ,  ... 

Jtatute;  the  per-  two    of  his  companions   followed  him  to   Calder    bridge. 
fa  having  been     There  the  prifoner  infilled  on  lying  with  the  profecutor, 

made  drunk  by  the  ;.     '  .  .  .' 

artifice  of  the  which  he  did  j  but  the  latter  having  put  his  money  in  his 
*purt£/Kr  tbat  ^°k»  and  fanned  a  Pm  acrofs  it,  preferved  it  for  that  time. 
The  next  morning  the  prifoner  and  his  companions  got  up 
before  the  profecutor,  and  had  breakfaft  ready  when  he 
came  down  ftairs.  They  all  breakfafted  together ;  and  then 
the  prifoner  and  his  companions  propofed  to  have  fome 
brandy  •,  and  accordingly  they  had  a  great  quantity,  out  of 
which  it  was  contrived  that  the  profecutor  fhould  drink  half; 
with  which  he  was  fo  intoxicated  that  the  landlord  and  his 
wife  propofed  putting  him  to  bed,  but  the  prifoner  and 
his  companions  faid  they  would  take  him  away  with  them  ; 
and  accordingly  they  put  him  on  a  horfe  and  carried  him 
about  300  yards  from  the  houfe,  where  the  prifoner  picked 
his  pocket  of  his  money  without  his  knowledge,  and  left 
him  in  the  road.  The  jury  found  the  prifoner  guilty ;  and 
alfo  found  that  at  the  time  when  he  took  the  money  the 
profecutor  was  awake,  but  infenfibly  drunk.  The  cafe  was 

referred 
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referved  for  the  Judges  to  confider,  Whether,  under  the  cir-  cbiXVi.  §it 

cumftances,  the  prifoner  were  guilty  of  a  capital  offence  ^^-^"1  £ 

within  the  adt  ?    On  the  firft  day  of  Mich.  T.    1786,  nine 

Judges  being  prefent,  they  all  held  the  conviction  proper. 

Five  of  them  held  that  the  ftatute  extended  to  all  cafes  (Lord  Lough- 

where  goods  were  ftolen  from  the  perfon  of  another  with-  hurft^Hothan^ 

out  his  knowledge,  whether  he  were  awake  or  afleep,  drunk  Buikr,  and 

or  fober,  &c.     The  other  four  then  thought  that  it  did  not 

extend  to  the  cafe  of  a  man  who  was  afleep,  but  only  to 

cafes  where  fome  craft  or  cunning  was  ufed  by  the  prifoner : 

But  on  account  of  the  craft  and  artifice  ufed  by  the  prifoner 

in  this  inftance,  they  all  agreed  that  his   conviction  was  p0g.  70g^ 

pr.op.er.     Gould  J.  faid  that  the  prifoner's  whole  conduct 

was  infraudem  Ifgis. 

At    the    fame    meeting    the    cafe  of  John  Thompfon  Thompfon'scafe, 

,-  .  _..  TT  -,-,->,    NewcaftleSum. 

was    alfo    taken    into    confideration.      He    was    indicted  Aff.  1786, 

for  privatelv  ftealincr  from  the  perfon  of  Jonathan  Simp-  cor.  Heath  j. 

,    .  f  J,          „,,  MS.  BullerJ. 

ion,  witnout   his    knowledge,    a   iilver  watch,      ine   pro-  and  MS.  Jud. 
perty  was  proved  to  have  been  taken  by  the  prifoner  from  (S.C.a  Leach, 
the  perfon  of  the  profecutor,  a  matter  of  a  fliip  then  lying  A  rafter  of  a 
in  the  river  Tyne,  whilft  he  was  afleep  in  his  cabin,  pri-  V!Jfi afet in 

.  ,  1-1  i  IT  •  r\  i    ^:s   cabi*   if 

vately  and  without  his  knowledge.     He  was  convicted,  and  n-^i-r.  tkc pn- 
Heath  J.  pafled  fentence  of  death  on  him.     But  the  counfel  aS""»flf*»«*» 
for  the  profecution  very  candidly  producing  a  cafe  decided  at 
Durham  fome  years  before,  wherein  it  was  ruled  that  the 
ilatute  did  not  extend  to  perfons  afleep,  the  cafe  was  refer- 
red for  the  opinion  of  the  Judges.     Upon  the  confutation 
.at  this  time  the  cafes  which  I  have  before  mentioned  were 
quoted  and    confidered  :  but  the  five  Judges  above  named 
held  the  conviction  to  be  proper  againft  the  other  four  upon 
the  grounds  mentioned  in  the  laft  cafe  :  fo  the  cafe  was  ad- 
journed to  Hil.  T.  1787,  and  again  to  Eafter  term  fucceed- 
jng,  when  all  the  Judges  agreed  that  the  conviction  was 
proper.     And  this  is  now  the  received  conftruclion.    For  in  wii'ar.-s  cafe. 
Willan's  cafe,  who  picked  the  pocket  of  a  waggoner  fleep-  o.B.  June  178% 
ing  in  the  (tables  of  an  inn-yard  while  his  horfes  were  feed-  Reorder'     ^ 
ing,  the  fame  objection  being  taken  as  to  the  conftruction  a^^ss*. 

firviX  **°  a  "K7Sgt't 

the  act,  the  Court  faid  that  whatever  notions  might  for-  ejlut>  fc  tkt 
merly  have  prevailed  on  the  fubjedt,  it  was  now  decided  by  • 
all  the  Judges  in  Thompfon's  cafe  to  be  within  the  act  i  and 

Z  t  that 


b\i 


706  Larceny  and  Robb'try* 

(From  the  Perfen.) 
Ch.xvi.  §112.  that  this  had  been  fince  confirmed  by  another  like  cafe  at- 

Cfam  tt  fee  tele  hy  T>  ./v    i 

/^8Ei;».c.4.  Bnftol. 

•        But  where  it  appeared  that  the  prbfecutor  being  drunk 
Margaret  Ken.    w      picked  up  by  the  prifoner,  a  woman  of  the  town,  in  the 

nedy  s  cafe,  cor.  ' 

Lawrence  j.  ftreet,  and  went  with  her  to  a  houfe,  where  he  fell  aileep  ; 
^foe^u  the97'  during  which  time,  without  his  perceiving  it,  (he  picked  his 
judges  (except^  pockets  of  two  guineas  and  upwards  ;  the  Judges,  on  refe* 
In  Hii.  Term  l  fence  to  them  after  conviction,  held  that  the  -cafe  did  not 
1797,  MS.  Jud.  fa|i  wjtnin  the  flat.  «.  Elrz.  being  only  fimple  larceny  :  and 

sinter  -where  fro-  .  °  '        , 

Jecutor  was  drunk  that  this  was  diltinguilhable  from  Branny  s  cafe  ;  thete  ha- 
vjng  been  no  fram{  ufef|  by  t|ie  prifoner  ;n  making  the  profb- 

cutor  drunk,  but  he  having  fallen  into  that  ftate  by  his  owfi 
default  :  and  that  it  was  all  to  be  taken  as  one  tranfa£tion. 
c/ibbie's  cafe,         The  cafe  of  Gribble,  which  was  there  referred  to,  was 
i  ^e  Pro^ecutor  anc^  tne  Prtf°ner  having 

drank  together  in  a  public  houfe  till  both  were  much  intoxi- 
cated, afterwards  went  together  to  the  prifoner's  lodgings, 
where  the  profecutor  falling  afleep,  the  prifoner  took  that 
opportunity  of  dealing  his  watch  :  and  it  was  ruled  by  the 
Court  that  the  cafe  was  not  within  the  ftatute,  but  only 
fimple  larceny. 

The  indictment  muft  lay  the  offence  to  have  been  done 
tnt  and     privily  luithout  the  knowledge  of  the  party,  in  cxa&  purfuance 
*'if£'  °^  ^e  words  of  the  ftatute  »  otherwife  the  prifoner  will  be 

\  H.le!  fel!       entitled  to  his  clergy.     And  fo  he  is  if  the  value  be  not  laid 

to  be  above  I2d-  But  thfc 


iHawk.  ch.  36.  need  not  conclude  contra  fcrtiutm  jlatuti  :  for  this  was  a  fe- 

a  Hale,  190.        lony  before  ;  and  the  ftatute  does  not  inflict  a  new  punilh*. 

cro.  cir.Cowp.  ment  or  a]ter  t}ie  nature  of  the  crime,  but  only  rakes  away 

clergy  under  the  circumftances.     And  in  this,  as  in  other 

aggravated  larcenies,  the  prifoner  may  be  acquitted  of  rht 

Capital  part  of  the  charge,  and  found  guilty  of  fimple  lar- 

ceny. 


Larceny  and  'Robbery. 

-  (From  the  Perfon.} 
ill.   Of  Robbery,  (properly  fo  called.  ) 

The  next  fpecies  of  aggravated  larceny  from  the  perfon  ch.xvi. 

is  robbery:    which    is  a    felonious   taking    of    money   or  F  r  "*',*'  / 

f          c  ,  •      i  •      Av  nJow 

•goods,  to  any  value,  from  the  perlon  or  another,  or  m  his  terror. 

prefence,  againft  his  will,  by  violence  or  putting  him  in 


fear.     Upon  which  feveral  points  occur  for  confideration,        §  I24- 

fome  of  which  have  been  already  difpofcd  of.     What  is  a  *  ;-ae?UrTi*l.* 

fufficient  raking,  of  what  goods,  by  what  perf  >n,  from  whom,  4Blac  c  m  ^^ 

and  with  what  intent,  have  been  treated  of  largely  before.  A«e»j5:LM 
It  remains  to  fee, 

I.   How  far  t':e  'jalue  is  material: 
1.   Whatjhall  be  f  did  to  be  a  taking  from  the  per/on. 
3.  What  degree   of  violence  or  putting   in  fear  is   ntcef- 
fary. 

What  is  ncceflary  to  be  (been  touching  clergy  ;  the  man. 
ner  of  laying  the  offence  in  the  indictment  j  and  what  ver- 
dict may  be  given  therecm,  will  be  hereafter  dated- 

T  .    As  to  the  ralue. 

It  is  lufficient  to  oufl  clergy  if  the  thing  taken  be  of  any        §  I2£. 
ralue,  though  under  i  2d.  ;  for  the  gift  of  the  offence  is  the  .  jnft  g'r'swm. 
force  and  terror.     But  fome  thing  mail  be  taken  ;  for  an  af-  73-    '  H^wk, 
fault  with  intent  to  rob  is  an  offence  of  a  different  and  in-  Scau'ndf.  *-i 

ferior  nature,  which  has  been*  already  mentioned;  U?"1'',5^'  <• 

^Urpoft.  f.  138. 

n  to  clergy. 

•vrrl          •  1-  r  t-»        f  Ante,  415. 

2.    What  is  a  taking  frtm  tr.e  rerjm. 

In  robbery,  it  is  fufficient  if  the  property  be  taken  in  the       $  1^5. 
prefence  of  the  owner;  it  need  not  be  taken  immediately  &•£  t*k°p<r*<£ 
from  his  perfon,  fo  that  there  be  violence  to  his  perfon  or  3  !«<*•  6?,  9. 
putting  him  in  fear.     As  where  one,  having  firft  affaultcd  staan-f'aV.* 
another,  takes  away  his  horfe  (landing  by  him;  or  having  P>*-*|3^ 
put  him  in  fear,  drives  his  cattle  out  of  his  pafture  in  his  i  Hawk.  ch.  34* 
prefence,  or  takes  up  his  purfe  which  the  other  in  his  fright  fgK  c 
had  thrown  into  a  bu(h,  or  his  hat  which  had  fallen  from  AUK,  -:,.-T  8. 
his  head.     Where  robbers,  by  putting  in  fear,  made  a  war-  1<.Si<L  *6V  , 

....  ,      ,  .    ,  &J  *•.-<  Oouldt 

goner  drive  his  waggon  from  the  high-way  m  the  day  time,  *t>. 

ZZ  2  but 
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What  is  a  taking 

from  theferjsn 
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(From  the  Perfon  by  Violence  or  putting  in  Fear.) 
but  did  not  rob  the  goods  till  night,  fome  have  holden  it  td 

,  .  irnr  ,-  i  i  L    • 

bc  a  robbery  irom  the  tint  force  ;  but  others  connder  that  the 
waggoner's  poffcffion  continued  till  the  goods  were  actually 
taken,  unlefs  the  waggon  were  driven  away  by  the  thieves 
themftlves.  But  where  thieves  (truck  money  out  of  the 
owner's  hands,  and  by  menace  drove  him  offfo  that  he  could 
not  take  it  up,  and  then  they  took  it  up  themfelves  ;  it  not 
beinp  found  in  the  fpecial  verdict  that  they  took  up  the 
money  in  the  fight  or  prefence  of  the  owner,  the  court 
would  not  intend  iu  And  as  the  firft  (hiking  the  money 
cut  of  his  hand  was  without  putting  him  in  fear,  the  pri- 
foners  were  confequently  entitled  to  their  clergy  (a).  And 
the  fame  was  rcfojved  by  K.  B.  in  the  cafe  of  The  King  v- 
Grey  and  others,  with  the  concurrence  of  all  the  Judges. 

3  .   What  Violence  or  Fear  is  necejfory. 

It  was  before  ftated,  as  part  of  the  definition  of  this  of- 
fcnce,that  the  property  muft  be  taken  from  the  perfon  by  vio* 
knee  or  by  putting  him  in^fear  :  and  certainly  it  is  not  qnly 
true  that  either  of  thefe  circumftances  is  fufficient  to  confti- 
tute  l^e  offence,  but  if  either  be  laid  in  the  indi&ment,  it  is 
enouch  ;  provided  it  appear  that  the  property  was  taken 

r...      ,    , 

without  or  agamft  the  will  of  the  party  by  one  or  other  of 
l^e  means  aftermentioned  •,  fome  of  which  have  already 
been  alluded  to  in  confidering  what  mould  be  deemed  a  ta- 
kin?.  As  to  the  fort  of  violence  neceflary  to  be  proved. 
where  the  property  is  obtained  in  that  manner,  it  has  been 
already  in  part  confidered  under  the  laft  divifion  of  this  fub- 
jt£l.  It  was  there  (hewn  that  no  fudden  taking  of  a  thing 
unawares  from  the  perfon,  as  by  (hatching  any  thing  from 
the  hand  or  head,  is  fulTicient  to  conftitute  a  robbery,  unlefs 
fome  injury  be  done  to  the  perfon,  or  unlefs  there  be  fome 
previous  itruggle  for  the  pofieflion  of  the  property. 

In  Lapier's  cafe  before  mentioned,  although  Mrs.  Ho- 
bart's  ear-ring  was  pulled  fo  fuddenly  from  her  ear  that  fhe 

(a)  As  the  only  doubt  railed  by  the  fpecial  verdicl  was,  Wheth-r  the  prifonerj 
vcere  or.  were  not  guihy  of  robbery,  the  Court  thought  that  judgment  could  not  be 
given  ag^iaft  them  on  that  record  as  for  grand  larceny,  of  which  it  appeared  that 
they  were  guilty  •.  therefore  thry  were  remanded  to  bc  uicd  for  that  offence  on  an- 
ether  judgment. 

'  had 
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had  no  time  or  opportunity  for  refilling,  yet  being  done  with  **£*££** 
fuch  violence  as  to  injure  her  perfon,  the  blood  being  drawn  ' 

from  her  ear,  which  was  otherwife  much  hurt,  the  prifoner 
was  holden  guilty  of  robbery. 

Davies  alias  Beard  was  indicted  for  taking  a  gentleman's  Darin's  ca&, 
fword  from  his  fide  clam  et  fecreti  :  but  it  appearing   that  °MS  '^"^7. 
the  gentleman  perceived  that  Davies  laid  hold  of  his  fword,  ci-es  Demon's 
and  that  he  himfelf  laid  hold  of  it  at  the  fame  time  and  JJ|'  T      ^    :> 
ftruggled  for  it  ;  this  was  adjudged  robbery. 

In  regard  to  taking  by  force  under  any  lawful  or  indifferr 
ent  pretence  ;  that  has  been  partly  noticed  under  the  firft 
head  of  inquiry  ;  but  whatever  the  pretence  may  be,  if  the  Ante,  f.  3. 
true  intent  be  to  fteal  under  the  definition  before  given,  and 
the  pofleffion  be  obtained  by  force  and  violence  from  the  per- 
fon of  the  owner  or  in  his  prefence,  it  amounts  to  robbery. 

Merriman,  carrying  his  cheefes  along  the  highway  in  a 


cart,  was  flopped  by  one  Hall,  who  infilled  on  feiztng  them  T^  Hu"dred  of 

e  Cbippenharr, 

for  want  of  a  permit;  (which  was  tound  by  the  jury  to  be  a  M.gG.v  B.R. 
mere  pretence  for  the  purpofe  of  defrauding  Merriman,  no  MS.  BuiUr  J. 
permit  being  neceflary)  ;  and  on  fome  altercation,  they  agreed 
to  go  before  a  magiftrate  to  determine  the  matter.     In  the 
mean  time  other  perfons  riotoufly  afiembled  on  account  of 
the   dearnefs  of  provifions,  and   in  confederacy  with   Hall 
for  the  purpofe,  carried  away  the  goods  in  Merriman's  ab- 
fence.     It  was  objected  to  be  no  robbery  ;  there  being  no 
force  ufed  ;  but  only  larceny  ;  but  Hewitt  J.  over-ruled  the 
objection,  and  left  it  to  the  jury,  who  found  it  robbery,  and 
found    a  verdici   for  the  plaintiff  Merriman  in  an   a£lion 
againft  the  Hundred  of  Chippenham,  on  the  ftatutes  of  hue 
and  cry  :  and  upon  motion  for  a  new  trial  in  M.  8.  Geo.  3. 
the  Court  or  K.  B.  were  clearly  of  the  fame  opinion  (a). 
Samuel  Gafcoigne  was  indicled  fora  highway  robberv  on 

T          _,.  .  .          ..  ,  '     •  Cafc->igne'«cafe, 

Jane  Edwards.     It  appeared  in  evidence  that  the  profecutrix  o.  n  i->s?, 
was  brought  before  a  magiftrate  on  a  complaint  for  an  af-  fsfc!*]it««t& 
fault  upon  another  woman.     The  magiilrate  [as  the  prifoner  3X3-) 
alledged,  though  it  was  not  produced,]  made  out  a  warrant  ^£Z£?£. 
of  commitment  for  the  profecutrix,  at  the  fame  time  advifine  ing  w""v  """f 

°   the  hand  and 

pocket  of  a  pri- 

(a)  This  opinion  muft  have  been  grounded  on  the  co.-fiderat'on,  that  the  firft./w,  <a>  •  t  lu 
fe'.zuceof  the  cirt  and  goods  by  Hali  be  ag  by  violence,  and  whilft  the  owner  was  ^J  tef'.rt  ta~d- 
pref-".:,  ccnftitu'.eJ  the  offeact  a  robhers  .      J-'.dt  ante,  f.  jij.  •"  c*ffe^  <**<*  «»« 

,/  cor.dxfHz  r  tv  pri- 

z  z  3  the 
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Cb.XVi.  §  127.  the  parties  to  make  it  up.     The  profecutrix  fent  for  her  huf- 

>  vto.er.ce.  band,  and  on  his  arrival,  the  affair  not  being  ended,  he  went 

~ under  prf-  zwzy  to  get  bail,  of  which  flie  informed  the  magiftrate  ;  but 

•fence «/  letting  th$  latter  leaving  the  office,  the  prifoner  told  her  that  he 

paying  foT'oaTb-  would  take  her  to  gaol.     She  intreated  him  to  (lay  till  her 

hire  and l^uor  hufband  returned,  but  he  refufed  to  wait  even  a  quarter  of 

tabicJiks/taJ/iim-        '  TT         .  .  "     _  . 

feif  ordtrtd,  is  ar>  hour.  He  then  aflccd  her  if  (he  would  have  a  coach, 
guuty  °f  robbery,  which  (he  declined  \  but  a  coach  was  fent  for.  She  thea 
'tAatl'uf/Is  'was  befought  him  not  to  fend  her  away  from  her  family  till  her 
done  -'-haft-  hufband  jeturned,  and  (he  offered  him  a  (hilling  which  (he 

fontous  d?n?n  to 

get  bo  monty,  had  in  her  hand  if  he  would  permit  her  to  (lay  till  her  huf- 
alihwk.  hearty  |jantj»s  return  .  t>ut  he  refufed,  and  kicked  her  into  a  coach, 

tn  d<ft  iy  hud  be- 

offend  him  and  handcuffed  her  to  a  man  who  was  then  going  to  prifon, 
and^ who  had  befPre  re^ued  hlmfelf,  as  the  prifoner  alledged, 
,  and  repeat-  rfhe  prifoner  alfo  came  into  the  coach,  and  put  his  handkcr- 
/£L55i  chief  to  her  mouth,  and  took  the  (hilling  out  of  her  hand, 
and  faid,  "  this  will  buy  us  a  glafs  a-piece."  He  then  afked 
her  for  more  money,  and  faid  he  would  bring  her  back  i 
and  immediately  put  his  hand  in  her  pocket,  and  took  all  the 
pioney  he  could  find,  which  was  35  ,  and  faid,  he  would 
carry  her  back.  He  then  flopp  d  the  coach  at  an  ale-houfe, 
and  bid  the  coachman  call  for  gin,  which  he  drank,  and 
gave  the  coachman  a  glafs,  and  offered  the  profccutrix  a 
ghfii,  which  (lie  feveral  times  refufed  ;  but  he  infilled  (he 
(hould  drink  it.  He  gave  the  (hilling  he  firft  took  from  her 
to  pay  for  it,  and  took  6d.  in  change.  She  made  no  com- 
plaint then,  as  he  had  pro  mi  fed  to  cury  her  back,  but  fa  id 
if  he  would  do  fo,  he  (hould  be  welcome  to  the  other  3  s.  ^ 
jnftead  of  that  (he  was  carried  to  prifon.  No  part  of  the 
money  was  ever  returned  to  the  profecutrix  ;  but  the  coach- 
man faid  that  the  prifoner  paid  for  the  coach  either  i  s.  or 
i  s.  6d,  "The  prifoner  was  not  a  conftable  or  officer,  but 
at  that  time  attended  the  public  office  ;  nor  did  it  appear 
that  he  in  particular  had  any  order  to  carry  the  profecutrix 
to  prifon.  -Mares  j.  loft-  the  cafe  to  the  jury,  with  this-  direc- 
tion, that  if  they  thought  the  prifoner  had  originally,  when 
he  forced  the  pr<  fecutrix  into  the  co.ich,  a  felonious  intent 
of. taking  her  money,  and  that  he  made  ufe  of  the  violence 
cf  the  handcuffs  as  a  means  to  prevent  her  making  refiftance, 
and  that  he  did  take  the  money  with  a  felonious  intent,  they 
£hould  find  him  guilty  j  other  wife  they  (hould  acquit  him. 

The 
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The  jury  found  him  guilty,  and  added,  that  he  had  a  felo-  Cb.  xvi. 
,  ,  i      ,  .       By.iMol 

nious  intent  of  getting  what  money  the  woman  had;  and       ^ 


that  the  putting  of  her  in  the  Qate  proved  was  only  a  colour-  See  the  judgment 


able  mean  of  carrying  his  felonious  intent  into  execution.  T 

;  Afthurft  J. 

In  Mich.  T.  1783,  all  die  Judges  were  of  opinion  that  this  o.  B.Jan.  1784, 
w«  robbery.  «£f 

Robbery  may  alfo  be  conftituted  byputting  in  fear  as  well  as        t  12g^ 
by  force  ;  or  perhaps  in  llri£lnefs  it  may  be  faid  that  fear  will          Fear. 

fupply  the  place  of  force.     ¥et  it  is  not  neceflary  that  ac-  Foj?'  ,li8'  9* 

;  .  .  J  *  Hale»  53  3>  4« 

tual  fear  ftiould  either  be  laid  in  the  indictment,  or  ftridUy  per  Holt  c.  j. 

and  precifely  proved  ;  provided   the  property  be  taken  with  the'judg^ffwir 
fuch  circum  fiances  of  violence  or  terror,  or  threatening  by  Trin.  Term, 

,  ,   .  ...  7  Ann.  MS. 

word  or  geiiure,  as  would  in  common  experience  induce  a  Trafy&  Den- 
man  to  part  with  it  from  an  apprehenfion  of  perfonal  dan-  ton.  71. 
ger  ;  for  the  law,  in  odium  fpdiatoris,  will  prefume  fear  where  ' 


there  appears  to  be  fo  reafonable  a  ground  for  it.     But  it  is 

necefl"ary  that  it  be  taken  againft  the  will  of  the  party.     If  a 

man  be  knocked  down  without  previous  warning,  and  drip- 

ped of  his  property  while  fenfelefs,  he  can  with  no  propriety 

be  faid  to  be  put  in  fear  ;  and  yet  that  would  undoubtedly 

be  robbery.     So  a  colourable  gift,  which   in  truth  was  ex- 

torted by  fear,  amounts  to  a  taking  and  trefpafs  in  law.    As 

if  a  perfon  with  a  drawn  fword,  or  other  circumstances  of 

terror  indicating  a  felonious  intent,  beg  alms  of  another, 

who  gives  it  him  through  miftruft  and  apprehenfion  of  vio-  Ante,  p.  555. 

lence,  the  offence  is  the  fame  notwithftanding  the  pretence. 

So  it  is  whether  there  wcje  any  weapon  drawn  or  not:  or  ,  Hawk.  ch.  34. 

whether  it  were  an  offenGve  weapon  :  or  whether  the  per-  f-  6- 

fon  aflaulted   delivered  his  money  upon  the  other's  com- 

mand, or   afterwards  gave  it  him   upon  his  ceafmg  to  ufe 

force,  and  aiking  it  for  alms.j  for  the  owner  was  put  in 

fear  by  the  aflault,  and  there  remained  a  reafonable  ground 

for  its  continuance. 

The  fame  rule  holds,  although  the  thing  taken  were  not 
really  within  the  original  contemplation  of  the  robber,  nor 
the  object  of  his  purfuit  at  the  time. 

Blackham  afiaulted  a  woman  with  intent  to  commit  a  R«T.  Black- 
rape,  and  {he  without  any  demand  from  him  offered  him  ^»  Tu°- 

....  .  Term  1787, 

money,  which  the  pnfoner  took  aua  put  into  his  pocket,  iMs.Sum.x6*. 

7  v    A  k,,«-    MS-  Gould  f. 

^Z*  but  aadMS.Jui 
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O.  B.  June 
1780,  cor. 
Nares  J. 
MS.  Buller  J. 
J^ide  Brown's 
cafe,  port. 


Rex  v.  Simons, 
Cornwall  Lent 
Aff.  1773, 
aMS.Sum.2r2. 
MS.  Gould  J. 
and  MS.  Jud. 
Ante,  f.  98. 


Spencer'*  cafe, 
York  Sum.  Aff. 
1783,  cor. 
LullerJ. 
MS.  Buller  J. 


Robbery. 

(From  the  P erf  on  by  Violence  or  putting  in  Fear.} 

but  continued  to  treat  her  with  violence  to  effet~l  his  origi- 
nal purpofe,  till  he  was  interrupted  by  the  approach  of 
another  perfon.  This  was  holden  to  be  robbery  by  a  confi- 
derable  majority  of  the  Judges :  for  the  woman,  from  vio- 
lence and  terror  occafioned  by  the  prifoner's  behaviour,  and 
to  redeem  her  chaftity,  offered  the  money,  which  it  was 
clear  (he  would  not  have  given  voluntarily  ;  and  the  prifoner, 
by  taking  it,  derived  that  advantage  to  himfelf  from  his  fe- 
lonious conduct ;  though  his  original  intent  were  to  commit 
a  rape. 

During  the  riots  in  London  in  the  year  1780,  a  boy  with 
a  cockade  in  his  hat  knocked  violently  at  the  door  of  the 
profecutor  Mahon,  who  thereupon  opened  it ;  and  the  boy 
faid  to  him,  "  God  blefs  your  honour,  remember  the  poor 
mob."  Mahon  told  him  to  go  along ;  on  which  he  faid, 
fl  Then  I  will  go  and  fetch  my  captain."  He  went ;  and 
the  mob,  to  the  amount  of  TOO,  armed  with  (licks  and  what 
elfe  they  could  get,  foon  after  came,  headed  by  the  prifoner 
Thomas  Taplin  on  horfeback,  having  his  horfe  led  by  the 
fame  boy.  On  their  coming  up,  the  byftanders  faid,  "  You 
muft  give  them  money ;"  and  the  boy  faid,  "  Now  I  have 
brought  my  captain."  Some  of  the  mob  faid,  "  God  blefs 
this  gentleman,  he  is  always  generous."  Mahon  then 
aflced  the  prifoner,  "  How  much  ?"  who  anfwered,  "  Haif- 
a-crown, Sir."  On  which  Mahon,  who  had  before  only 
intended  to  give  a  (hilling,  gave  the  prifoner  the  half-crown. 
On  this  the  mob  gave  three  cheers,  and  went  to  the  next 
houfe.  This  was  holden  robbery. 

If  a  perfon  by  force  or  threats  compel  another  to  give  him 
goods,  and  by  wiiy  of  colour  oblige  him  to  take,  or  if  he 
offer, lefs  than  the  value-,  this  is  alfo  robbery.  As  where  the 
prifoner  took  a  bu(hel  and  an  half  of  wheat  worth  8s.  and 
forced  the  owner  to  take  i3Td.  for  it,  threatening  to  kill 
her  if  (he  refufed  •,  this  was  clearly  holden  to  be  a  robbery 
by  all  the  Judges  upon  a  conference, 

Again  in  the  cafe  of  one  Spencer,  the  profecutor  Ander- 
ton  fwore,  that  having  in  his  pofleflion  corn  belonging  to 
other  perfons,  the  prifoner  came  to  him,  together  with  a 
great  mob  marching  in  military  order ;  and  one  of  the  mob 
faid,  that  if  he  would  not  fell,  they  were  going  to  take  it 

away  j 
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away;  and  the  prifonerfaid  that  they  would  give  303.  a-load,  Cb.xvi.§izj. 
and  if  he  would  not  take  that,  they  would  take  thecorn  away ;       By  fear. 
on  which  the  profecutor  fold  that  for  303.  which  war-worth 
3-8  s. :  this  was  ruled  to  be  robbery,  and  the  prifoner  was 
convicted  and  executed. 

It  remains  further  to  be  confidered  of  what  nature  this 
fear  may  be.     This  is  an    inquiry  the  more  difficult,  be-  Ft 
caufe  it  is  no  where  defined  in  any  of  the  acknowledged  inde,  554. 
treatifes  upon  this  fubjeft.     Lord  Hale  propofes  to  confider  3  I?ft'k68'. 
what  (hall  be  faid  a  putting  in  fear,  but  he  leaves  this  part  Foft.  113.  jig. 
of  the  queftion  untouched.     Lord  Coke  and  Hawkins  do 
the  fame.     Mr.  Juftice  Fofter  feems  to  lay  the  greateft  ftrefs 
upon  the  neceffity  of  the  property's  being  taken  again/}  the 
•will  of  the  party  t  and  he  lays  the  circumftance  of  fear  out  of 
the  queftion  ;  or  that  at  any  rate  when  the  fa&  is  attended 
with  circumftances  of  violence  or  terror,  the  law  in  odium  Fi&poft.f.  131. 
fpaliatoris  will  prefume  fear  if  it  be  neceflary,  where  there 
appears  to  be  fo  juft  a  ground   for  it.     Mr.  Juftice  Black-  4Blac.Com.s4*. 
Hone  leans  to  the  fame  opinion.     But  neither  of  them  afford 
any  precife  idea  of  the  nature  of  the  fear  or  apprehenfion 
fuppofed  to  exift.     Staundford  defines  robbery  to  be  a  felo-  Staundf.  lib.  t. 
nious  taking  of  any  thing  from  the  perfon  or  in  the  prefence  Ct  20' 
of  another  openly ',  and  again/I  his  taill ;  and  Bratlon  alfo  refts  Brae.  lib.  3. 
it  upon  the  latter  circumftance.     I  have  the  authority  of  the  fo'  I5°'  b* 
Judges  as  mentioned  by  Willes  J.   in  delivering   their -opi- 
nion in  Donally's  cafe,  at  the  O.  B.  1779,  to  juftify  me  in  Don»liy'«  cafe, 
not  attempting  to  draw  the  exa&  line  in  this  cafe  ;  but  thus  poft*  71** 
much  i  may  venture  to  (late,  that  on  the  one  hand  the  fear 
is  not  confined  to  an  apprehenfion  of  bodily  injury ;  and  on 
the  other  hand  it  mu  ft  be  of  fuch  a  nature  as  in  reafon  and  com* 
mon  experience  is  likely  to  induce  a  perfon  to  part  wich  his  pro- 
perty againft  his  will,  and  to  put  him  as  it  were  under  a  tempo- 
rary fufpenfion  of  the  power  of  exercifing  it  through  the  influ- 
ence of  the  terror  imprefled  ;  in  which  cafe  fear  fupplies,  as 
well  in  found  reafon  as  in  legal  conftruc~tton,the  place  offeree, 
or  an  a&ual  taking  by  violence,  or  aflault  upon  the  perfon. 

Before  I  ftate  the  cafes  which  have  occurred  in  modern 
times  on  this  fubjecl:,  I  (hall  mention  a  cafe  of  robbery  on 
this  head,  Inftanced  by  nearly  all  the  writers  on  the  fubje£r,. 

which 
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Ch,xvj.§IZ9.  by   fome  does  not  appear  to  have    been   clearly   undo 

Tearof-wb»t        A_j 


— -  Thieves  come  to  rob  A.>  and  finding  little  about  him, 
^  enforce  him  by  menace  of  death  to  fwear  to  bring  them  a 
3lnft/68^  greater  fum,  which  he  does  accordingly  (a]\  this  is  rob- 
f.  ".aWk" Ch>  34'  t»ery>  not  f°r  the  reafon  affigned  by  Hawkins,  becaufe  the 
money  was  delivered  while  the  party  thought  himfelf  bound 
in  confcience  to  give  it  by  virtue  of  the  oath  which  in  his 
fear  he  was  compelled  to  take  ;  which  manner  of  ftating  the 
cafe  affords  an  inference  that  the  fear  had  ceafed  at  the  time 
of  the  delivery,  and  that  the  owner  then  acted  folely  under 
the  mift?.ken  compulfion  of  his  oath.  But  the  true  reafon 
is, given  by  Lord  Hale  and  others;  becaufe  the  fear  sf  that 
menace  Jlill  continued  upon  him  at  the  time  he  delivered  the 
tyoney ;  and  therefore  the  indictment  need  not  be  more  fpe* 

cial  than  in  ordinary  cafes. 

.    .  • 

fi2o.  The  prifoner  was  indicated  in  the  ufual  form  for  a  high- 

da  fccu/ction  of  way  robbery.  The  fa£ts  proved  were,  that  the  prifoner,  an 
rime."  entire  ftranger  to  the  profecutor,  followed  him  out  of  the 

i*  T'J°""' al!as  theatre,  where  they  had  accidentally  met,  into  the  ftreet, 
Jeb.  1776,  cor.  and  afked  him  whether  he  did  not  choofe  to  drink ;  the  pro- 
Hotham,  B.  fecutor  replying  that  it  was  his  intention  fo  to  do.  the  pri- 

-TV1  S.  vrould   T*  r   y       o 

Serjt..  Former's  foner  followed  him  into  a  public  houfe,  where  they  drank 
(S.  e.  Leach,  f°me  porter :  after  which  the  prifoner  afked  him  what  he 
J^O  meant  by  thofe  liberties  that  he  had  taken  with  his  perfon  at 

Extorting  money      <•          \        \  '"'  f  i  /-  ,  rri-r 

ty  threatening  to  the  play-houfe  ;  and  on  the  proiecutor  s  exprefUng  his  tur- 
tharge  the  forty  prife  at  what  he  meant,  the  other  continued  in  the  fame 

•with  an  vnnatu-     -  -  n  ,.,...,  ,,  -  , 

•rime,  it       (ort  of  urain,  which  frightened  the  profecutor  very  much  ; 
and  he  went  out  intending  to  get  away  from  him  :  but  the 

C*  O  J 

prifoner  followed  and  f;ized  him  by  the  arm,  threatening 
to  raife  the  mob  if  he  attempted  to  run  ;  and  telling  him 
that  he  had  offered  him  an  indignity  not  to  be  borne,  and  • 
for  which  nothing  could  make  fatisfadlicn.     The  profecu- 
tor then  being  exceedingly  terrified,  afked  him  what  he 

(a)  This  cafe  was  ?lluded  to  by  one  of  the  judges  at  the  conference  on  Reane** 
cafe  aftermentioned  (f.  131.).  who  obferved  that  it  was  not  exadtly  as  ftated  bjr 
Lord  Hale.  That  it  feemed  a  more  immediate  aft  than  appeared  by  that  book  j. 
and  was  to  be  found  in  Fits.  A')r,  Coron,  464.  4  Her..  4.  Staur.iif.  27.  a. 
X,  41  Ed.  3.  14.  t. 

would 
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would  have  him  do.     The  prifoner  replied  that  he  muft  CH.XVI 

make  him  a  prefent  ;  which  he  explained  by  faying  that  he  Fear  cf 

rauft  give  him  what  money  he  had  about  him  :  on  which  T 

the  profecutor  gave  him  3  guineas  and  12s.  being  all  he  had. 

The  other  took  it,  and  iniiited  on  more,  all  the  time  hold- 

ing the  profecutor  faft  by  the  arm  ;  and  at  laft  followed  him 

borne,  and  called  again  the  next  morning,  and   got  Come 

more  money.     It  was  left  to  the  jury  to  confider,  Whether 

the  profecutor  were  put  in  fear,  and  under  that  impreflion 

had  parted  with  his  money.     And  the  jury  declared  that  they 

thought  fuch  an  accufatioti  would  Itrike  a  man  with  as  much 

or  more  terror  than  if  he  had  a  piftol  at  his  head  j  and  they 

found  the  prifoner  guilty  :  but  judgment  was  refpitedto  take 

the  opinion  of  the  Judges,  whether  thefe  circumflances  would 

fupport  a  conviction  for  a  highway  robbery.     In  Eafter  T. 

1776,  nine  Judges  prefent  agreed  that  the  conviction  was  (Abf-ntD«CreT 

proper:  for  to  conftitute  robbery  there  was  no  occafion  to  c.  J.  «nd  Afl>- 

ufc  weapons  or  real  violence  ;  but  that  taking  money  from  a  * 


man  in  fuch  a  fituation  as  rendered  him  not  a  free  man  ;  as 

if  a  perfon  fo  robbed  were  in  fear  of  a  confpiracy  againft  his 

life  or  character,  was  fuch  a  putting  in  fear  as  would  make 

the  taking  of  his  money  under  that  terror  a  robbery;  and 

they  approved  of  Brown's  cafe  in  point,  which  was  tried  be-  Brown's  c^fe, 

fore  Eyre  B.  when  Recorder.  O.B.oa.  1763- 

Robert  Harrold  was  afterwards  conviSed  for  a  fimilar  HwroW's  cafe, 
robbery,  with  the  approbation  of  the  Judges.  al'as  Hut:on» 

This  matter  was  again  moft  deliberately  confidered  uj  R  v  ja$  Do'_ 

Donollv's  cafe,  who  was  tried  at  the  O.  B.  1770,  for  a,  high-  n  '1!y>  °-  B< 

-  Feb.  1779,  cor. 

way  robbery.     It  appeared  that  as  the  profccutor  was  paffing  Buiicr  J. 

through  Soho-Square  one  evening,  he  was  accofted  by  the  ^Jd  '^"ru/* 
prifoner  (a  ftranger  to  him),  with  a  defire  that  he   would  (S.  C.  i  Leach, 
give  him  a  prefent.     The  profecutor  afked  for  what  :  the  «i?  '?  • 

**  *  *  Uotaimrg  msr.ey 

prifoner  anfwered,  "  You  had  better  comply,  or  I  will  take  from  another  by 
««  you  before  a  magiftrate,  and  accufe  you  of  an  attempt  to 
*'  commit  an  unnatural  crime."     The  profecutor  then  gave 
him  half  a  guinea,  which  the  prifoner  faid   was  not  fuffi-     *" 
cient  ;  but  the  other  had  no  more  in  his  pocket.     Two  days  TfT"[  crime'  u 
afterwards,  in  the  evening,  the  profecutor  again  met  thepri-  '" 
(oner  in  Oxford-Road,  who  made  ufe  of  the  fame  threats  as 
before,  telling  the  profecutor  that  he  knew  what  paffed  in 

Soho- 
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Ch.  xvi.  §130.  Soho-Square,  and  unlefs  he  would  give  him  more  money* 
*ature.  "  ne  would  take  him  before  a  magiflrate,  and  accufe  him  of 

"i  •  -    the  fame  attempt ;  adding,  that  it  would  go  hard  with  him, 

unlefs  he  could  prove  an  alibi.  The  profecutor  then  went 
into  an  adjoining  fhop,  whither  the  prifoner  followed  him> 
and  ftaid  at  the  outfide  of  the  door.  The  profecutor  took  a 
guinea  out  of  his  pocket  and  gave  it  to  the  fhopkeeper,  de- 
firing  him  to  give  it  to  the  man  at  the  door,  which  was 
done  ;  and  the  prifoner  then  departed.  The  profecutor  then 
depofed  that  he  was  exceedingly  alarmed  on  both  occafions, 
and  under  that  alarm  gave  the  money.  That  he  was  not 
aware  what  were  the  confequences  of  fuch  a  charge,  but 
apprehended  it  might  coft  him  his  life.  The  jury  were  de- 
fired  to  confider,  ift,  Whether,  upon  the  evidence,  they 
were  fatisfied  that  the  profecutor  delivered  his  money 
through  fear  and  under  an  apprehenfion  that  his  life  was  in 
danger  ?  Or  2dly,  If  they  did  not  think  that  the  profecutor 
apprehended  his  life  was  in  danger,  whether  the  money 
were  not  obtained  by  means  of  the  prifoner's  threats,  and 
againft  the  will  of  the  profecutor  ?  For  if  it  were,  even  in 
that  cafe,  though  he  were  not  in  fear  of  his  life,  the  crime 
would  amount  to  robbery.  The  jury  found  the  prifoner 
guilty  ;  and  faid  they  were  fatisfied  that  the  profecutor  de- 
livered his  money  through  fear  and  under  an  apprehenfion 
that  his  life  was  in  danger. 

There  being  fome  difference  of  opinion  among  the  Judges 
on  this  cafe,  they  directed  it  to  be  argued  before  them, 
which  was  done  on  2prh  April  1779,  at  Lord  C.  J.  De 
Grey's  houfe,  prefent  all  the  Judges ;  when  after  very  full 
confideration,  they  at  length  all  agreed  that  the  cafe  amount- 
ed to  robbery.  In  the  courfe  of  their  debate,  many  of  the 
Judges  touched  on  the  queftion  which  I  have  before  alluded 
to,  as  to  the  nature  of  the  fear  moving  the  party  to  part 
with  his  property  in  cafes  where  no  actual  violence  was  em- 
ployed to  obtain  it  ;  which  I  think  the  more  worthy  of  re- 
mark as  I  do  not  find  any  exprefs  authority  upon  the  fub- 
je£fc  in  point.  I  (hall  therefore  fhortly  advert  to  the  grounds 
of  their  opinion. 

BULLER  J.  held  firft  that  the  cafes  which  had  been  de- 
cided on  this  fubjecl,  [and  which  have  been  btfore  ft.iteiP, 

concluded 


Robbery. 

(Frstn  tl:i  Per/on  by  Violence  or  putting  in  Fear.) 

concluded  the  prefent  queftion.  And  fecondly,  that  inde. 
pendent  of  thofe  cafes,  this  was  robbery  on  general  princi-  rj^/;  ' 
pies.  For  which  he  relied  chiefly  on  Fofl.  128  and  I  Hale,  . 
533,  4.  That  to  conftitute  a  robbery,  it  was  not  neceflary 
that  there  (hould  be  any  weapon  drawn,  or  an  actual  laying 
of  hands  on  another,  which  in  fact  feldom  happened.  But 
if  fuch  threats  were  ufed  as  would  impofe  terror  on  a  rea- 
fonable  man's  mind,  and  would  leave  him  not  a  free  agent, 
but  induce  him  to  part  with  his  money  againft  his  will,  it 
was  robbery,  in  whatever  words  the  threat  was  conveyed. 
Whether  a  thief,  who  flopped  a  man,  faid,  "  Give  me  your 
money,"  "  deliver  your  money,"  or  "  make  me  a  prefent  j" 
it  was  equally  robbery  ;  fur  the  intention  was  the  fame, 
namely,  to  forca  the  man  fo  attacked  to  part  with  his  money  . 
againit  his  will.  That  if  nothing  more  had  been  faid  in  this 
cafe  than  "  give  me  a  prefent,"  he  (till  thought  it  would 
have  been  a  robbery  ;  for  that  was  a  demand  of  money  :  and 
if  that  demand  were  fo  made  as  to  impofe  a  fear  on  the  mind 
of  the  perfon  attacked,  and  under  that  fear  he  parted  with 
his  money,  it  brought  the  c.ife  exactly  within  the  definitions 
of  robbery  given  by  Lord  H.i!e  and  Mr.  Juftice  Fofter.  But 
the  fubfequent  words  ufed  were  a  threat  of  immediate  vio- 
lence and  perfonal  injury;  and  the  prifoner's  faying,  when 
the  profecutor  had  given  him  haif-a -guinea,  that  it  was  not 
fufficienr,  was-  a  plain  proof  that  he  meant  to  force  from  him 
all  the  money  he  had  about  him.  He  alfo  held  that  a  fair 
argument  was  to  be  drawn  from  the  flatute  7  G.  2.  c.  2i» 
which  made  it  felony  for  any  perfon  by  menaces  or  in  a  vio_ 
lent  manner  to  demand  money  with  intent  to  rob  :  and  the 
ftat.  3oG.  2.  c.  24.  which  makes  it  a  tranfportable  offence  to 
fend  a  letter  threatening  to  accufe,  &c.  with  a  view  or  in- 
tent to  extort  money.  For  it  could  not  be  fuppofed  that  the 
legiiuture  would  not  at  the  fame  time  have  provided  for 
cites  where  money  actually  was  obtained,  as  where  there 
was  only  an  attempt  to  obtain  it,  unlefs  they  had  been  fatis* 
n\d  that  if  the  money  were  obtained  it  was  a  robbery. 

PERRYX  B.  was  at   firft  of  opinion  that  this   was  not 
robbery.      He  diftinguifhed  it  from  Brown's  cafe,    where  Ante,  715. 
there  was  actual  woicuce   ufed  in  the  affault,  and  laying 
6  hands 
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CH.XVI.  §130.  cm  the  party;  and  alfo  from  Jones's  cafe,  where  there  wa$ 
Fear  of  itikat      a  continuai  force  antj  violence,  a  mob  and  crowd,  to  whofe 

mature. 

a    refentment    and  violence  the  profecutor   apprehended   he 

Ante,  714.  (hould  be  delivered  up.  That  the  cafe  depended  on  the  de- 
finition of  robbery,  which  Lord  Hale  and  Hawkins  agreed 
was  a  felonious  and  violent  taking  againft  the  party's  will ; 
and  he  thought  it  neceflary,  in  all  cafes  of  robbery,  either 
that  there  fhould  be  actual  force  or  a  threat  of  it ;  as  to  deli* 
ver  the  party  to  the  mob,  or  to  carry  him  to  a  horfe  pond* 
or  the  like  j  which  he  thought  would  be  fufficient.  But  that 
here  the  party  had  his  option  either  to  deliver  his  money  of 
not,  and  it  was  rather  a  cafe  of  giving  than  taking.  How- 
ever, after  hearing  the  opinions  and  reafons  of  the  othef 
Judges,  he  defired  to  retract  his  opinion,  and  concurred 
with  them  that  this  was  robbery. 

HOTHAM  B.  faid,  that  as  to  the  former  cafes  determined 
c-n  this  fubject,  there  was  in  each  fo  much  of  force  as,  ab- 
ftracted  from  other  confederations,  would  conftitute  rob- 
bery. But  the  queftion  was,  Whether  getting  money  from 
a  perfon  under  fuch  a  threat  as  the  prefent,  without  actual 
force,  were  robbery  ?  That  he  was  clearly  fatisfied  that  it 
-  was  not  neceflary,  in  order  to  conftitute  a  robbery,  where 
the  property  was  obtained  by  means  of  a  threat,  without  ac- 
tual force,  that  then*  mould  be  a  fear  of  death  in  the  party 
tobbed,  or  an  immediate  fear  of  .danger  to  his  perfon.  In 
the  cafts  put  in  argument,of  one  man  walking  with  his  child, 
who  'delivered  his  money  to  another,  upon  a  threat  that  un«» 
lefs  he  did  fo  that  he  would  deftroy  the  child  («) ;  or  of  ano- 
ther man  parting  with  his  money,  in  order  to  fave  his  houfe 
from  being  fired;  he  had  no  doubt  but  that  in  either  cafe 
it  was  fufficient  to  conftitute  robbery.  That  if  a  man  parted 
with  bis  money  under  fuch  circumftances  as  that  he  could  not 
f  efift  the  demand  without  fear  of  injury  to  his  perfon  or  pro* 
perty,  the  offence  was  complete.  In  this  cafe  there  was  a 

(a)  Prafton,  lib.  a.  cap.  5.  (in  treating  f.  13.  &  14.  Quod  donatio  fitgratuita 
Ctnon  coadla;  et  quid  fit  metus ;)  fays,  fo.  ;6.  b.  "  Et  non  folum  excufatur  «juis 
««  qui  excev>tv>nem  habct,  fi  Gbi  ipfi  inferatur  vis  vel  metus;  fed  cttam  fi  fuis ; 
««  ut  fi-filio  v«ifi'ise,  fratri  vel  fomri,  vel  aliis  domefticis  et  propii-quisj  Ccut  di 
«  eod? fn  Falcone,  qui  tenuit  in  prifona  'ratrem  cujufdam,  donee  frater  ejufdeia 
«'  ^ui  t ait  extra  ptiLr.  un  dedit  ci  (juoddam  mancrium." 

8  feaf 
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•ear  of  difgrace,  if  not  of  life,  in  being  carried  through  the  ch.xvi. 
ftreets  under  a  charge  of  this  nature  ;  the  fear  of  which  did 
not  leave  the  party  a  free  agent  to  refift  or  comply  with  the 
demand.  That  Mr.  Juftice  Fofter,  in  his  definition  of  rob- 
bery, considered  the  doing  of  the  act  violently  or  again/I  the 
will  of  the  party,  as  fynonimous  terms  :  and  whether  the 
party  were  obliged  to  part  with  his  money  from  fear  of  per- 
fonal  danger,  or  of  lofs  of  character,  was  the  fame  thing  5  it 
being  equally  againft  his  will  in  either  cafe. 

EYRE  B.  expreflcd  himfelf  in  great  doubt  at  Srft,-  though 
he  ftated  .the  leaning  of  his  opinion  to  be  that  it  was  rob- 
bery. He  faid  his  difficulty  lay  in  drawing  the  line  between 
robbery,  and  extorting  money  by  undue  influence.  As  to  the 
notion  of  putting  in  fear,  it  had  been  carried  a  great  deal  too 
far,  as  connected  with  the  definition  of  this  ofFencc.  It 
feemed  to  him  to  be  rather  a  confequential  than  efiential 
part  of  the  offence.  It  had  been  decided  that  putting  in 
fear  need  not  be  laid  in  the  indictment.  If  there  were  a  ta- 
king by  force,  though  no  fear,  it  was  never  doubted  but  that 
it  amounted  to  robbery.  That  the  firft  and  general  defini- 
tion of  the  offence  was  a  violent  and  felonious  taking  from, 
the  perfon.  An  old  author  [Weft,  Symbol.  90.]  fays  a  vio- 
lent taking  from  the  perfon,  becaufe  in  law  it  impofes  fear. 
The  old  precedents  of  indictments  never  dated  the  putting 
in  fear :  there  were  many  fuch  in  Weft :  others  ftated  in 
*orperali  timore  ;  but  in  fear  of  life  was  of  very  modern  in- 
troduction. That  in  the  cafe  mentioned  from  Dyer,  224  b. 
pi.  30.  it  was  holden  no  robbery,  becaufe  there  was  no  put- 
ting in  fear :  but  there  the  indictment  did  not  lay  the  offence 
to  have  been  done  violtnter.  Perhaps  from  that  time  thii 
form  of  indictment  grew  into  ufe.  That  as  to  the  cafe 
where  the  owner  delivered  his  money  on  demand,  it  muft 
amount  to  a  conftructive  taking,  in  order  to  make  it  robbery. 
If  a  piftol  were  prefented  to  a  man,  though  nothing  were 
faid,  it  was  a  conftructive  force.  That  there  muft  be  fear 
either  in  the  cafe  of  a  conftructive  or  an  actual  taking  ;  but 
it  was  a  conftructive  fear.  A  menace  of  any  kind  which 
operated  fo  far  on  a  man  as  to  put  him  in  his  own  apprehen- 
fion  under  a  necefiity  of  delivering  his  money  to  ansthej, 

who 
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Ch.xvi.$  130.  who  meant  to  (leal  it,  was  a  conftru&ive  force  :  and  if  the 

Year  ofiohat  ,    .  ,  _. 

nature.  owner  were  laid  under  a^noral  neceffity  of  delivering  his 

* '  money  to  another,  it  was  a  conftru&ive  taking.     At  the 

conclufion  of  the  debate  the  learned  Judge  declared  himfelf 
perff  £Uy  well  fatisfied  that  this  amounted  to  robbery. 

Nares  J.  faid,  he  fpoke  with  diffidence,  though  he  had  a 
formed  opinion  that  this  was  robbery,  according  to  the  legal 
definition  of  it  by  Lord  Hale  and  Hawkins  taken  together. 
That  an  a£lual  affault  was  not  neceflary ;  putting  in  fear 
was  equal  to  it.  By  Staundf.  27.  a.  if  one  menace  another 
to  deliver  his  money  immediately  or  he  will  kill  him,  it  is 
robbery  as  much  as  if  he  took  it  from  his  perfon.  Dalton 
indeed  fays,  that  the  taking  muft  be  by  force  or  violence ; 
but  he  had  miftaken  Dyer,  224.  b.  That  here  it  was  found 
by  the  jury  that  the  profecutor  delivered  his  money  under  an 
apprehenfion  that  he  was  in  fear  of  his  life.  Should  it  be 
faid  in  anfwer  that  he  did  not  know  the  law ;  that  made  no 
difference.  The  queftion  was,  What,effe£t  the  threat  had 
on  his  mind  ?  If  he  fo  apprehended  it,  it  was  fufficient. 
That  it  would  be  of  the  utmofl  ill  confequence  to  fay,  that  a 
man  might  have  the  ingenuity  to  get  money  from  another 
as  much  againft  his  will  as  if  he  had  prcfented  a  piftol  to  his 
breaft,  and  yet  he  (hould  not  be  punifhed  for  it.  That  lar- 
ceny was  a  felonious  and  fraudulent  taking  of  the  goods'  of 
another,  &c.  and  this  was  a  fpecies  of  fraud  praftifed  by 
the  prifoner  ;  and  the  money  having  by  means  of  it  been 
obtained  as  much  againft  the  will  of  the  party  as  if  he  had 
(hot  at  him,  the  offence  amounted  to  robbery. 

AJbhurJl  J.  faid,  he  was  very  averfe  to  extend  the  law  to 
cafes  not  formerly  confidered  as  falling  under  the  crime ; 
but  ftill  the  law  mould  keep  pace  with  the  times,  if  it  could 
be  done  without  an  ex'tenfion  of  the  principles  on  which  it 
was  founded.  And  he  confidered  the  principle  which  go- 
verned the  offence  of  robbery  to  be,  where  money  was  taken 
from  another  againft  his  will  under  fuch  circumftance's  of 
violence  or  terror  as  did  not  leave  him  a  free  agent.  That  in 
burglary  fuch  conftru&ionshad  taken  place  as  were  neceffary 
to  meet  the  frauds  by  which  the  law  was  endeavoured  to  be 
"evaded.  Breaking  and  entering  a  houfe,  in  common  accep- 
tation meant  the 'breaking  of  a  door  or  window,1  and  going 

intt 
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into  the  houfe :  but  yet  it  had  been  conftrued  to  extend  to  Ch.xvi  §130. 
breaking  a  pane  of  glafs,  and  putting  in  the  hand  of  the  per-  rtlf''e. 
fon.     The  fame  latitude  had  taken  place  in  the  conftruction  .  i 

of  this  offence.  The  cafe  of  a  man  taking  money  to  a  rob- 
ber, in  confequence  of  an  oath  impofed  on  him  by  the  latter, 
was  a  fear  upon  the  mind  only,  and  no  fear  of  perfonal  dan- 
ger at  the  time.  So  here,  if  the  profecutor  were  not  in  fear 
of  his  life,  yet  if  he  were  induced  to  part  with  his  money 
under  a  fear  for  his  character,  it  was  a  terror  on  the  mind, 
arid  amounted  to  robbery. 

Black/tone  J.  faid,  that  the  difficulty  of  the  cafe  was  in 
drawing  the  line  for  the  firft  time.  That  Jones's  cafe  was 
law  ;  but  it  turned  on  the  circumftance  of  force  and  violence, 
which  gave  a  reafonable  apprehenfion  of  immediate  danger. 
There  was  a  threat  to  deliver  the  party  up  to  the  mob  as  a 
fodomite,  befides  the  circumftance  of  laying  hold  of  his  arm. 
That  to  conftitute  robbery  there  muft  cither  be  violence  or 
a  putting  in  fear  of  it.  There  was  no  cafe  in  which  one  or 
the  other  had  not  been  holden  neccflary.  The  primary  idea 
of  robbery  was,  that  the  act  muft  be  done  with  violence : 
putting  in  fear  was  only  a  conitru&ive  confequential  vio- 
lence. But  the  principal  queftion  was,  What  it  (hould  be 
a  fear  of?  and  he  thought  the  menaces  or  apprehenfion  muft 
be  of  violence  likewife.  If  that  line  were  departed  from, 
there  was  no  telling  where  to  flop.  If  this  fpecies  of  fear 
were  holden  fufficient,  any  other  may  be  fo.  Th.it  durefs 
per  minas  was  defined  to  be  fear  of  life  or  bodily  harm. 
Bra&on  faid  it  muft  be  fuch  a  fear  as  would  fall  in  conftantem 
virum ;  and  2  Inft.  483.  was  to  the  fame  effect.  Threat- 
ning  to  burn  a  man's  houfe  was  no  durefs.  That  as  to  the 
cafe  put  of  threatening  the  life  of  a  chilJ,  it  would  be  a  clear 
violence  on  the  parent  or  guardian.  The  violence  egrefius 
eft  c  perfona;  and  death  might  enfue  from  non-compliance. 
If  the  fear  were  of  fuch  a  nature,  to  avoid  the  effects  of 
which  the  true  man  might  kill  the  perfon,  that  would  be 
robbery.  But  that  if  the  threats  were  of  a  more  peaceable 
kind,  as  to  ftrip  his  eftate,  or  the  like,  it  would  not  be  rob- 
bery. That  none  of  thofe  confequences  followed  in  the 
cafe  of  threats  to  difgrace,  as  in  cafe  of  threats  cf  violence. 
That  taking  by  violence  or  agaiaft  the  will  of  the  party  were 

3  A  not 
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ch.xvi  §  j3o.  not  fynonimous  terms.    That  as  to  the  threat  of  taking  the 

Ffar,  of  -what  ' 

nature.  profecutor  before  a  magiftrate,  although  it  were  a  threat  of 

corporal  violence,  he  did  not  think  it  was  alone  a  fufficient 
reafon  for  diftinguifhing  the  other  cafes  from  the  prefent,  or 
to  make  it  a  robbery  :  for  if  it  were  not  fufficient  to  threaten 
to  profecute,  it  could  not  be  fo  to  lay  hold  of  a  man  for  the 
purpofe  of  profecuting  him ;  and  he  did  not  think  it  fo 
material  what  the  profecutor  apprehended,  as  what  he  had 
reafon  to  fear.  As  to  the  cafe  of  the  oath,  he  did  not  know 
how  to  give  an  anfwer  to  it :  if  it  were  new,  he  fhould  not 
think  it  law;  but  it  was  eftablifhed.  Finally  however,  after 
hearing  the  opinion  of  the  other  Judges,  he  changed  his 
own,  and  concurred  with  them  that  it  was  robbery.  He 
thought  that  the  threat  of  immediately  taking  the  profecutor 
before  a  magiftrate  was  a  ftrong  circumftance ;  but  he  flill 
doubted  upon  thofe  cafes  where  there  was  a  demand  without 
any  threat  or  violence. 

Willes  J.  faid,  he  was  under  lefs  difficulty  of  giving  his 
opinion  on  this  cafe,  than  he  fhould  be  to  draw  the  line  what 
threat  fhould  or  fhould  not  be  fufficient  in  robbery.  That 
there  muft  be  a  felonious  taking  and  an  actual  or  conftruc- 
tive  violence  to  conftitute  robbery.  As  to  the  felonious 
taking,  the  circumftance  of  a  ftranger's  calling  upon  a  young 
man  unknown  to  him  in  the  ftreet  to  give  him  a  prefent, 
and  threatening  him  if  he  refufed,  left  no  doubt  of  his  felo- 
nious intent  to  take  money  from  the  profecutor,  which  he 
obtained  by  means  of  fuch  threats.  (In  allufion  to  many 
cafes  which  had  been  urged  by  the  prifoner's  counfel,  of 
money  obtained  from  others  by  threats  of  various  forts  ;  as 
to  difcover  to  an  hufband  that  the  party  had  committed 
adultery  with  his  wife;  to  inform  a  fchoolmafter  or  military 
officer  of  offences  committed  by  a  boy  or  foldier,  and  the 
like;)  he  obferved,  that  no  precife  anfwer  was  neceffary  to 
be  given ;  they  muft  depend  upon  circumftances,  and  efpe- 
cially  upon  the  queftion,  Whether  any  antecedent  felonious 
defign  exifted  in  the  perfon  obtaining  money  by  fuch  means. 
That  as  to  the  queftion,  whether  there  were  any  adlual  or 
conftructive  violence ;  the  idea  of  actual  violence  here  muft 
be  given  up,  becaufe  there  was  no  touching  of  the  profe- 
cutor's  perfon.  But  he  thought  there  was  a  conftru&ive 

7  violence. 
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violence.  That  the  threat  of  taking  him  immediately  be-  ch.xvi.  $130. 
fore  a  magiftrate  was,  under  thofe  circumftances,  a  threat 
of  raiGng  the  mob  on  him.  That  the  law  was  very  liberal 
in  conftructive  burglaries  for  the  prevention  of  the  offence; 
as  making  ufe  of  falfe  pretences  to  get  into  the  houfe,  or 
fraudulently  fuing  out  the  procefs  of  courts,  £c.  or  pre- 
vailing on  a  child  by  fraud  to  open  the  door.  The  laying  of 
hands  on  the  party  he  thought  made  no  difference.  That 
in  Jones's  cafe,  which  was  very  deliberately  confidered,  that 
circumftance  was  not  relied  on  :  that  this  was  as  much  a 
violence  in  reality  on  the  party :  and  conftructive  violence 
fupplied  the  place  of  actual  violence. 

Gould],  faid,  that  he  was  much  difpofed  to  clofe  with 
the  opinion   thrown  out  that  money  obtained  under  a  ter- 
ror impofed  by  a  charge  either  affctling  iife  or  corporal  pu- 
nifhment,  would  amount  to  robbery.     Robbery  originally 
meant  an  actual  and  violent  taking  immediately  from  the 
perfon ;  but  in  procefs  of  time  the  Judges  found  it  ncceflary 
to  fupply  the  place  of  an  actual  taking  from  the  perfon  ;  and 
a  taking  in  his  prefer.ce  was  holden  to  be  the  fame  thing. 
That  there  were  mnny  other  c^fes  of  conftructive  taking 
mentioned  in  Francis's  cafe.     That  when  a  man  animofu-  Com.  R«P'47S 
randl  demanded  money,  whether  he  faid,  "  give  me  your 
money,"  "  make  me  a  prefent,"  or  words  of  the  fame  im- 
port, it  was  robbery.     In  Crompt.  Juft.  31  b.  a  demand  of 
money,  and  obtaining  it  without  a  weapon  or  force  ufed, 
was  holden  to  amount  to  robbery.     The  grounds  were  the 
demand  of  the  offender  animofurandit  and  the  apprehenfion 
in  the  party's  mind  that  force  would  follow  ;  which  fupplied 
the  place  of  actual  force.     It  -was  comprehended  in  the  lan- 
guage and   demand   that  force  would  be  ufed.     If  nothing 
more  had  been  faid  to  the  profecutor  than  that  he  had  better 
comply,  it  would  have  been  a  robbery  :  but  befides,  there 
was  a  threat  to  take  him  before  a  magiftrate.     That  there 
was  no  authority  which  faid  that  a  battery  was  neceffary : 
that  an  illicit  demand  of  money  ar.:n:o  furandi  was  an  aflault; 
and  a  threat  to  take  a  party  before  a  magiftrate  was  a  threat 
of  actual  force.     The  prifoner  threatened  to  ufe  that  force 
which  he  was  mafter  of  to  force  and  drag  the  profecutcr  be- 
fore a  magiftrate. 

3  A  2  Lord 
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'Oi.xvi.^o.      Lord  Ch.  Baron  Sfynner  thought  there  was  fufficient  evi- 
%t?r¥  dence  of  a  f£l°™ous  aflault  to  make  the  party  deliver  his 

,  money,  fo  as  to  amount  to  robbery.     The  attack  implied 

violence,  and  menaces  equal  to  violence  amounted  to  fuch 
in  conftruction  of  law ;  and  if  they  anfwered  the  purpofe, 
came  within  Lord  Hale's  definition  of  robbery.  That  the 
taenace  in  queftion  was  mod  likely  to  produce  the  efrVft  of 
compelling  the  profccutor  to  part  with  his  money  :  no  me- 
flace  being  better  calculated  to  unman  the  mind  as  had  ap- 
peared in  fo  many  inftances. 

Lord  Ch.  J.  De  Grey  faid,  that  as  far  as  this  cafe  went 
he  had  no  difficulty,  and  beyond  that  he  thought  it  unnecef- 
fary  to  give  any  opinion.  It  was  agreed  that  actual  force  or 
terror  was  neceflary  to  conftitute  robbery.  Actual  force 
perhaps  there  was  none  in  this  cafe  ;  but  there  was  terror. 
He  thought  it  extraordinary  that  no  cafe  had  decided  of 
what  nature  the  terror  mull  be.  Mr.  Juftice  Fofter  had 
faid,  there  muft  be  violence  or  terror  for  the  fafcty  of  the 
perfon,  but  he  did  not  fay  that  the  fear  muft  proceed  from 
the  perfon  threatening  :  If  there  were  a  fear  for  the  perfon 
of  the  party,  he  confidered  that  fufficient.  That  there  was 
no  neceffity  for  a  weapon  drawn  was  a  rule  well  laid  down 
by  Hawkins  and  Lord  Hale  ;  and  the  aflault  fpoken  of  by 
them  was  evidently  a  conftrucYive  and  not  an  adual  affiiult. 
That  Lord  Hale  did  not  feem  to  think  it  neceflary  there 
fhould  be  a  terror  of  life.  So  it  appeared  from  Herman's 
Pod.  726,  736.  cafe,  where  the  reafon  allcdged  why  it  did  not  amount  to 
robbery  was  becaufe  the  fear  arofe  after  the  purfe  was 
taken  •,  'which  afforded  a  f;iir  inference  that  it  was  of  fuch  a 
nature  as  would  have  conltituted  robbery,  if  the  money  had 
been  delivered  in  confequetice  of  it.  That  here  the  prifoner's 
intent  was  clearly  felonious,  and  the  mean  he  employed  to 
obtain  the  money  xva's  a  thieat  of  danger  to  the  profecutor's 
perfon,  if  he  did  not  comply.  If  he  refufed,  he  was  to  be 
carried  before  a  magiftrate  by  force.  The  threat  implied 
that  the  offender  would  fwear  to  the  truth  of  the  ch.irge  ;  the 
necefl'ary  confequence  of  which  was  commitment;  and  if 
the  charge  were  believed  on  the  trial,  the  punifhment  was 
corporal.  That  it  would  be  dangerous  to  fay  how  far  the 
terror  muft  extend,  or  what  was  fuch  as  might  fall  in  con- 

Jlantein- 
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jlante'm  virum.     In  cafes  where  no  weapon  was  ufed  there  Cb.XVi.  §130. 
might  really  be  no  terror.     However  the  cafe  in  queftion.  Jf^A.       " 
clearly  amounted  to  robbery.     Suppofe  a  threat  to  (hoot  a  • 

man's  wife  or  children  at  a  littk  distance  from  him,  muft  he 
not  be  in  terror  ?  He  referved  giving  any  opinion  as  to  the 
cafes  of  threats  to  deftroy  a  man's  houfe  or  property;  but 
thought  th.it  the  exprcflion  of  a  man's  not  being  left  a  free 
a^ent  was  too  loofe  and  ambiguous.  The  rule  he  would 
adhere  to  was  that  exprefied  in  Hale  and  Hawkins.  There 
"WAS  no  ground,  however,  to  warrant  laying  it  down  as  a  ge- 
neral rule,  that  the  danger  muft  arife  from  the  per fon  threat- 
ening :  nor  could  he  agree  that  there  muft  be  a  well 
grounded  terror  ;  though  if  it  were  ncceflary,  he  thought 
this  was  fuch  ;  and  he  was  clearly  of  opinion  that  the  cafe 
amounted  to  robbery. 

Lord  Mansfield  C.  J.  was  of  opinion,  that  the  true  natute 
and  original  definition  of  roobcry  was  a  felonious  taking  of 
property  from  the  perfon  of  another  by  force  :  in  which 
there  were  three  things  to  be  obferved  :  firft,  That  it  muft 
be  done  fclonioufly,  which  went  to  the  intent  of  the 
taker.  Secondly,  That  it  mud  be  taken  from  the  perfon  of 
another.  Thirdly,  Th.it  it  muft  be  taken  by  force.  That  all 
the  reft  which  was  to  be  found  in  the  books  on  this  fubjeft 
formed  no  part  of  the  definition  of  the  offence,  but  arofe 
from  legal  conftruction,  in  order  to  prevent  an  evafion  of 
thr  law.  That  as  to  the  felonious  intrnt  there  could  be  no 
doubt :  whatever  WMS  done  afterwards  w.;s  the  mode  of  exe- 
cuting the  intent.  That  if  the  conftrudion  or  the  law  had 
been  confined  to  a  literal  adherence  to  the  definition  of  rob- 
bery, many  ways  of  avoiding  it  would  have  been  left  open. 
If  a  man  were  knocked  down  and  his  money  taken  from, 
him  while  lue  remained  infenfibie,  that  would  fall  within  the 
true  definition  of  robbery,  although  there  could  be  no  fear 
exifting  in  the  mind  of  the  party  robbed.  Again^  if  the 
owner  threw  down  his  money,  or  h  ;d  it  not  about  his  per* 
fon  at  the  time,  though  it  were  in  his  prefence;  thefe  by 
conftruclion  have  br-en  hulden  to  be  equivalent  to  an  aclu-il 
taking  from  the  pcif  ,n.  So  as  to  the  force,  conftruc'tive 
force  was  equivalent  to  aclual  force.  If  the  owner  delivered 
his  money,  or  were  made  to  ftand  ftill  whilft  the  thief,  took 
3  A3  it 
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rh. xvi.  §130.  jt  upj  tjjat  amounted  in  conftrudlion  of  law  to  a  taking  by 

feoff  oj  what 

nature.  force  ;  becaufe  it  was  the  effect  of  terror  operating  on  the 

r  n    mind  which  induced  his  acquiefcence  :  and  if  the  property 

were  delivered  or  fuffered  to  be  taken  by  the  owner  through 
terror  imprefied  on  his  mind,  and  in  order  to  get  rid  of  that 
terror,  it  was  a  taking  by  force,  and  amounted  to  robbery. 
That  it  was  clear  that  no  actual  danger  to  the  owner  need 
exift  :  for  if  a  tinder-box  or  candleftick  were  ufed  inftead  of 
a  piftol,  it  was  Mill  robbery.  That  here  the  ftrongeft  per- 
fonal  force  was  ufed.  The  profecutor  was  accofted  by  a 
perfon  whom  he  had  never  feen  before  :-  he  difcovered  him 
to  be  a  villain  :  the  ftranger  demanded  a  prefent :  that  alone 
would  have  been  fufficient;  but  he  went  further,  and  told 
the  profecutor  that  be  kad  better  comply  with  the  demand  : 
that  was  a  threat.  Then  he  threatened  he  would  carry  him 
before  a  magiftrate.  Was  the  profecutor  bound  to  believe 
that  he  was  in  his  way  to  the  magiftrate,  or  that  the  prifoner 
would  go  no  further  than  he  threatened  ?  He  thought  this 
was  a  threat  of  perfonal  injury.  The  inftance  of  terror 
Poft.  736.  mentioned  in  Hale  was  not  fo  flrong  as  this :  the  purfe  was 
taken  there  without  the  owner's  knowledge  :  and  upon  his 
afterwards  feeing  it  in  the  thief's  hand,  and  demanding  it, 
the  latter  faid,  "  Villain,  if  thou  fpeakeft  of  thy  purfe,  I 
"  will  pluck  thy  houfe  over  thy  ears,  and  drive  thee  out  of 
"  the  country,  as  I  did  John  Somers."  This,  faid  Lord 
Hale,  was  ruled  not  to  be  robbery  ;  becaufe  the  words  of  me- 
nace were  ufed  after  the  taking  of  the  purfe.  From  thence  it 
was  plainly  to  be  inferred,  that  it  was  fuch  a  menace  as, 
had  the  purfe  been  obtained  by  means  of  it,  would  have, 
amounted  to  robbery.  That  in  truth  when  a  villain  came 
and  demanded  money,  no  one  knew  what  he  would  do  : 
and  when  it  \VMS  obtained  by  threat,  it  was  a  conflruftive 
violence.  That  it  was  manifeft  that  the  mode  adopted  by 
the  prifoner  was  a  mere  evafion,  as  he  fuppofed,  of  the  law, 
and  intended  as  fuch  :  his  primary  intent  was  to  obtain 
money  by  a  highway  robbery.  Ultimately  all  the  Judges 
held  that  it  was  robbery. 

O.B.Mayirth,  In  the  May  feflion  following,  Willes  J.  in  giving  judg- 
No79c,  p.  3,  ap  menr>  after  noticing  the  definition  of  robbery  by  Lord  Hale 
serjt.  Forfter's  and  others  to  the  fame  effect,  obferved  that  the  following 

MS.  .  ,. 
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ingredients    were    neceflary   to    conftitute    that    offence:  ch.xvi.§i3o. 
i.  A  felonious  intent,    or  animus  furandi.      2.  Some  de-  *"Tu'rt9/ vka* 
gree  of  violence  or  putting  in  fear.     3.  A  taking  from  the  ^ 

perfon  of  another.     He  obferved  that  he  {hould  confine  (i  Leach, 
himfelf  to  (hew  that  the  prifoner's  offence  came  within  the 
above  defcription,  as  the  Judges  did  not  mean  to  draw  the 
line  as  to  what  {hould  or  fiiould  not  conftitute  robbery  ;  and 
therefore  they  declined  giving  an  anfwer  to  the  cafes  put  by 
the  prisoner's  counfel ;  faying  that  every  cafe  muft  depend 
upon  its  own  circumftances ;  but  that  the  fadls  in  this  cafe 
warranted  them  in  faying ;  as  to  the  firft  point,  that  there 
was  a  felonious  intention  in  the  prifoner  to  rob  the  profe- 
cutor.     Upon  the  fecond  point,  that  the  putting  in  fear  was 
not  neceflary  to  be  laid  in  the  indictment ;  fo  that  the  fact 
were  charged  to  be  done  violently  and  againft  the  will  of 
the  party.     Nor  was  the  circumftance  of  actual  fear  necef- 
fary  to  be  proved  ;  but  that  the  law,  in  tdua*JfroBatoritt  would 
prefume  it.     In  like  manner  it  had  been  often  holden  that 
actual  violence  was  not  neceflary,  but  that  conftructive  vio- 
lence was  fufficient :  for  where  fuch  a  terror  was  impreficd 
on  the  mind  as  did  not  leave  the  party  a  free  agent ;  and  in 
order  to  get  rid  of  that  terror,  he   delivered  his  money,  it 
was  robbery.     It  was  alfo  clear  that  no  actual  danger  was 
neceflary  •,  for  a  man  might  commit  a  robbery  without  ha- 
ving any  ofFenfive  weapon  ;    and   though  a  tinder-box  or 
candleftick  were  ufed.     For  when  a  villain  came  and  de- 
manded a  man's  money,  no  one  knew  to  what  length  he 
would  proceed.     That  here  the  fituation  of  the  profecutor 
was  that  of  a  young  gentleman  accofted  at  night  in  the  ftreet 
"by  a  ftranger,  whom  he  had  never  before  f-en,  and  mult 
have  fufpected  to  be  a  villain,  who  demanded  a  prefent. 
Even  that  feemed  fufHcient ;  but  the  ftranger  went  on  and 
told  him  that  he  had  better  comply,  Sec.    That  was  a  threat 
of  a  perfonal  injury  ;  for  he  had  every  thing  to  fear,  in  being 
dragged  through  the  ftreets  as  a  culprit  charged  with  an  un- 
natural crime.  That,  therefore,  was  a  reafonable  fear ;  which 
might  operate  in  con/lantern,  as  well  as  in  meticulofum  virum. 
It  had,  he  faid,  been  urged  on  behalf  of  the  prifoner,  that 
this  was  a  fraudulent  extorting,  and  not  a  nkine  bv  vio- 
lence.    But  in  many  cafes  fraud  would  fupply  the  want  of 
3  A  4  violence  ; 
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Ch. xvi.^i3o.  violence;  as  in  the  cafe  of  burglary,  where  breaking  was 

Fear,  of  ijuhiit 

nature.  ncceffary  to  be  laid  in  the  indictment,  and   yet  getting  ad- 

•  miffion  into  a  houfe  under  colour  of  law  or  pretence  of  ta- 

king a  lodging  or  bufmefs  had  been  often  holden  fufiicient 
evidence  of  the  breaking  into  the  houfr.  But  the  Judges, 
he  obferved,  did  not  entirely  determine  this  cafe  on  that 
ground,  but  were  of  opinion  that  tht-re  was  proof  of  a  con- 
ftruclive  violence,  which  they  thought  was  fufficient.  As 
to  the  third  point,  that  there  was  clearly  a  taking  from  the 
perfon  ;  though  a  taking  in  the  prefence  of  the  party  would 
Ante,  714, 715.  have  been  fufficient.  After  citing  the  above-mentioned 
cafes  of  Jones,  Brown,  and  Harrold,  he  obferved  that  in  thofe 
cafes  there  was  this  difference  from  the  prefent,  that  there 
was  fome  actual  violence  proved,  as  taking  by  the  collar  or 
arm  :  but  that  the  Judges  all  held  that  that  did  not  make 
any  material  diflinftion,  but  that  fufficient  was  proved  in 
this  cafe  for  the  jury  to  find  the  prifoner  guilty  of  robbery. 

StapVscafe,  jn  t]ie  O&obtT  feflions  following,  ]ohn  Staples  was  con- 

O.  B.  1779. 

victed  of  a  fimilar  offence,  and  executed. 

Hickman's cafe,  Daniel  Hickman  was  indicted   for  robbing  John  Millard 

MSB  iluiie!  J83'  *n  Sc'  Jarnes>s  P^ce  of  two  guineas.    He  obtained  the  money 

MS.  Crown Caf.  from  the  profecutor  by  charging  him  with  a  fimilar  crime  as 

?ud'.an         '  *n  tne  foregoing  cafes;  and  by  threatening  that  if  he  did  not 

It  is  robbery  'to  make  him  fatisfacljon  he  would  bring  a  ferjeant  and  a  file  of 

extort  money  from  .        ,  .  .  .  _  „,,  .. 

a  perfon  by  Threat-  men  to  take  mm  up  beiore  a  magistrate.      Jhe  profecutor 
ening  to  charge     fwore  that  he  parted  with  his  money  for  fear  of  lofing  his 

him  with  an  un-  J 

natural  crime  \      character,  and  that  he  had  no  other  fear.     1  he  jury  found 
though  he  parted  fa  prifoner  guilty:  but  as  fome  on  the  bench  thought  that 

ivttb  hit  money  .  o 

only  from  fear  fir  this  cafe  differed  from  that  of  Donally,  it  was  referved  for 
hi,  charaaerand    ^    opinion  of  the  Judges ;  who  in  November  1783  were  all 

from  no  other  '     J 

fear.  of  opinion  that   it   was  robbery.      Afhhurft  J.   afterwards 

O.  B.  Feb.        delivered  their  opinion  ;  that  this  did  not  materially  differ 

pja^s-6      aP'  fr°m  tne  cafe  of  Donally ;  for  that  the  true  definition  of 

(S.  c.  i  Leach,    robbery  is  the  dealing  or  taking  from  the  perfon  or  in  his 

prefence  property  of  any  amount,  with  fuch  a  degree  offeree 

or  terror  as  to  induce  the  party  unwillingly  to  part  with  his 

property  :  and  that  whether  the  terror  arofe  from  real  or  ex- 

pe&ed  violence  to  the  perfon,  or  from  a  fenfe  of  injury  to 

the  character,  the  law  made  no  kind  of  difference  :  for  to 

moll  men  the  idea  of  lofing  their  fame  and  reputation  was 

equally 
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equally  if  not  more  terrific  than  the  dread  of  perfonal  injury.  Ch.xvi.  §130. 
That  the  principal  ingredient  in  robbery  was  a  man's  being  ^u\t. 
forced  to  part  with  his  property.     And  that  the  Judge?  were  . 

unanimoufly  of  opinion,  that  upon  the  principles  of  law  and 
the  authority  of  former  decificns,  a  threat  to  accufe  a  man 
of  having  committed  the  greateft  of  all  crimes  was  a  fuffi- 
cient  force  to  conftitute  the  crime  of  robbery  by  putting  in 
fear. 

No  cafe  however  has  gone  further  than  a  very  recent  one       $  131. 
of  James  and  b  zekiel  Aftiey,  who  were  indicted  for  robbing  Or-  :hrtat  '"  *•« 
Jonathan  Grund?.     It  appeared  that  the  prifoners  and   a  R/V.  j.  Aftier 
perf>n  u:i;-.n  wn  went  to  a  public  houfe  near  Birmingham.  *nd  J--  AftJer» 

,    ,  .  ,  .   ,  r          ^afford  Sum. 

during  the  time  of  the  late  riots,   which  was  three  or  four  Aff.  1792,  cor. 
hundred  yards  from  Mr.  Grundy's  houfe,  early  in  the  morn-  9.T?feJ' 

MS.  Bulier  J. 

ing,  where  one  of  them  faid  that  they  were  going  up  to  Mr.  and  MS.  jud. 
Grundy's  houfe,  "  and  if  he  did  not  turn  out  the  whack,  threatened™! 
his  houfe  would  be  down  by  two  o'clock  in  the  morning  ;"  tr:*g  a  f^frem 
on  which  the  ftranger  obferved  that  he  himfelf  would  do  it  ;  ('tTenfnj*ftate  of 
that  he  was  the  head  of  the  mob,  and  had  3  or  400  men  at  r':at 


command  at  any  time  ;  with  other  like  difcourfe.  They  allde-  ^/tn^Mftr** 
parted  towards  Mr.  Grundy's  houfe  ;  but  before  they  arrived  *&  awnifke 

i  r         i  •      /-  TII\  r  •  i  tid  n:t  FwetktM 

there  they  law  his  iervant  at  a  httJe  dmance  trom  it,  whom  meaty,  which  he 
they  accofted  :  James  Aftley  telling  him  he  was  come  as  a  dl,a  ""<*"•/«"•  <f 

that  tereat  ;    - 

friend  to  let  Mr.  Grundy  know  that  this  man  (the  ftranger) 
was  the  head  of  the  mob,  and  the  firft  man  who  had  entered 
all  the  places  which  were  deftroyed  at  Birmingham.  They 
then  feeing  Mr.  Grundy  come  out  of  his  houfe,  pulled  off 
their  hats,  and  fhouted  Church  and  King.  Mr.  Grundy  did 
the  fame,  advancing  towards  the  prifoners  in  much  alarm, 
when  the  ftranger  accofted  him,  faying,  "  I  am  come  out 
of  friendfhip  to  you,  Mr.  Grundy,  to  let  you  know  your  houfe 
is  marked  to  come  down  to-morrow  morning  at  two  o'clock. 
I  am  the  head  of  the  mob  :  they  are  2000  ftrong  in  Birming- 
ham. I  muft  have  fomething  to  make  my  men  drink.  I 
can  bring  2  or  300  in  an  hour's  time,  or  keep  them  back." 
Mr.  G.  faid,  "  As  to  fomething  to  drink,  you  (h.ill  have  any 
thing  you  have  a  mind  for."  The  ftranger  f,*id,  "  I  muft 
haye  money."  Mr.  Grundy  pulled  out  half-a-crown  from 
Jiis  pocket,  and  offered  it  to  him  i  but  the  ftrangcr  rcfufed 
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Ch.xvi.  §131.  Jtj  an(j  turned  away  with  expreflions  of  contempt.     Mr. 
vat™.   "          Grundy  then  aflced  what  he  wanted  ;  the  ftranger  replied, 
ii     i  <    he  muft  have  20  guineas ;  and  on  Mr.  Grundy  faying  that  he 

had  not  fo  much  in  his  houfe,  the  other  told  him,  that  if  he 
did  not  give  him  fomething  handfome  for  his  men  to  drink, 
his  houfe  (hould  come  down.  Mr.  Grundy  faid,  that  he 
might  have  9  or  10  guineas,  which  the  ftranger  afked  to  fee  : 
and  as  Mr.  Grundy  was  taking  his  purfe  out  of  his  pocket, 
James  Aftley  told  him  he  might  depend  upon  it  that  the 
other  man  was  the  head  of  the  mob,  and  the  like  fort  of 
difcourfe  which  had  pafled  before  concerning  his  power; 
particularly,  that  he  was  the  firfl  man  who  had  entered  every 
houfe  that  had  been  deftroyed.  Mr.  Grundy  was  fo  ftruck 
with  that  expreffion  that  he  immediately  took  the  money  out 
of  his  purfe  (9  guineas  and  a  half,)  which  he  gave  to  the 
ftranger ;  who  counted  it,  and  demanded  to  have  fomething 
to  drink.  They  all  went  then  into  Mr.  Grundy's  houfe, 
where  they  had  liquor,  and  in  going  away  afTured  him  that 
he  fhould  be  protected.  Mr.  Grundy  faid,  that  he  was 
greatly  alarmed,  but  not  for  his  perfon:  that  no  injury  was 
threatened  to  his  perfon  :  that  when  he  delivered  his  money 
his  apprehenfion  was,  that  if  he  had  rcfufedfo  to  do,  the  pri- 
foners  would  have  gone  to  Birmingham,  and  have  returned 
with  other  perfons,  and  pulled  down  his  houfe  and  plundered 
it  before  he  could  have  removed  his  wife,  who  was  in  the 
houfe  in  great  agitation,  as  the  prifoners  had  threatened,  and 
in  the  fame  manner  as  different  houfes  in  Birmingham  had 
been  before  pulled  down.  It  appeared  that  the  prifoners 
had  a  fmall  (hare  of  the  money  afterwards.  It  was  objected 
on  their  behalf,  that  there  was  no  evidence  of  robbery,  inaf- 
much  as  the  profecutor  did  not  deliver  his  money  from  any 
immediate  fear  of  danger  to  himfelf  or  his  property,  but  from 
an  apprehenfion  of  future  injury  to  his  houfe  by  pulling  it 
down.  And  the  counfel  for  the  Crown  admitting  it  to  be  a 
new  cafe,  Grofe  J.  propofed  to  have  a  fpecial  verdict  found; 
but  on  account  of  the  prifoners'  fituation,  it  was  agreed  that 
the  truth  of  the  evidence  {hould  be  left  to  the  jury,  and  if 
they  mould  find  the  prifoners  guilty,  the  judgment  {hould  be 
refpited,  and  the  facts  fubmitted  to  the  Judges  for  their  opi- 
nion, whether  the  evidence  amounted  to  robbery.  The  jury 

found 
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found  the  prifoners  guilty ;  faying  that  they  were  fatisfied  ch.xvi.  §131. 
that  Mr.  Grundy  did  not  deliver  his  money  from  any  appre-  £** 
henfion  of  danger  to  his  life  or  perfon,  but  from  au  appre-  • 

hcnfion  that  if  he  refufed,  his  houfe  would  at  fome  future 
time  be  pulled  down,  as  the  prifoners  and  the  ftranger 
threatned,  in  the  fame  manner  as  other  houfes  in  Birming- 
ham had  been  before.  In  Michaelmas  term  1792  a  majority 
of  the  Judges  held  this  to  be  robbery  (a). 

I  find  a  note  of  a  cafe  very  fimilar  to  the  above  determin- 
ed by  the  Judges  in  1773.     One  Simons,  who  had  been  a  R.v.  Simons, 
ringleader  in  the  late  riots  among  the  tianers  in  Cornwall,  g^  Fo 
came  with  above  feventy  of  his  companions  to  the  houfe  of  MS 
one  Thomas  Rowe,  and  faid,  they  would  have  from  him  the 
fame  as  they  had  had  from  his  neighbours,    which  was  one 
guinea,  elfe  they  would  tear  down  his  mow  of  corn  and  level  Ante,  P.  7ix. 
his  houfe.     He  gave  them  a  crown  to  appeafe  them ;  the  °* thrtat '"  tef 

aowB  tern  **a 

prifoner  fveore  he  would  have  5  s.  more,  which  Rowe,  being  level  k*(e,  &e. 

terrified,  gave  him.     They  then  opened  a  cafk  of  cyder  by 

force,  and  drank  part  of  it,  and  eat  his  bread  and  cheefe,  and 

the  prifoner  carried  away  a  piece  of  meat.     He  was  indi&ed 

for  robbing  Rowe  of  ics.  in  his  dwelling-houfe  by  afiault, 

and  putting  him  in  fear.     But  there  was  alfo  another  count, 

for  putting  the  profecutor  in  fear,  and  taking  from  him  in 

his  dwelling-houfe  a  quantity  of  cyder,  pork,  and  bread  : 

and  it  was  holden  robbery  in  the  dwelling-houfe. 

Another  cafe  of  the  like  fort  occurred  upon  the  trial  of  Brown's  cafe, 
fome  of  the  rioters  in  the  year  1780.     The  indidment  was  cor.  NarTs  /.  '' 
for  robbing  the  profecutor  Daking  in  his  dwelling-houfe;  MS.  Buii«rJ. 
into  which  Daking  fwore  that  the  prifoner  William  Brown 
and  another  man  entered  ;  and  being  afked  by  him  what  they 
wanted,  Brown  having  a  drawn  fword  in  his  hand  faid  with 
an  oath,  '«  Put  one  fhilling  into  my  hat,  or  I  have  a  party 
that  can  d^ftroy  your  houfe  prefently  :"  on  which  the  profe- 
cutor gave  him  a  (hilling.     Another  -wltnefs  prefent  fwore, 
that  the  prifoner  alfo   ufed   the   exprelfion,    that    "  if  he 
(Daking)  would  keep  the  blood  within  his  mouth,  he  muft 
give  the  (hilling."      The  offence  was  holden  to  be  rob- 
bery. 

(a)  Qo.  If  the  threat  of  burning  down  a  man's  duelling- houfe  by  a  mob  do  not 
k  i  Jclf  convey  a  threat  of  perf;nx  danger  to  the  occupiers  ? 

Ail 
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ch.xvi.  §131.  All  thefe  however  were  cafes  of  urgency:  the  threats 
mature.*  were  of  immediate,  or  fpeedy  and  fignal  mifchief,  and  the 
-  execution  of  them  could  not  have  been  impeded  by  any  or- 

dinary prudence  or  firmnefs,  or  by  any  recurrence  to  the 
prote£tion  of  the  law.  But  the  following  cafe  is  of  another 
defcription. 

Rex  v.  Wood  Nathaniel  Wood  and  James  Knewland  were  indicted  for 
o"  M7nW%6,  robbing  Sarah  Wilfon  in  the  dwelling-houfe  of  Knewland. 
cor.  Henhj.  Upon  the  evidence  it  appeared  that  as  the  profecutrix  was 
jtybw'Ufcr  pafling  by  the  door  of  an  auction-room  in  the  Strand,  fhe 
pretence  tf an  was  folicited  by  Wood  to  enter,  and  on  her  repeatedly  de- 

auSion  pet  a  tv>-      ...  •,  nit          •  i 

mm  i*to  a  houje  clinmg  it  he  pulhed  her  into  the  room,  m  which  about 
and  <ompel  her,  twenty  perfons  were  afiembled.  Here  fhe  was  much  preflcd 

by  tb>  eat:  of  ear-  ,  .        r         r  •    i  i  •    i       n 

rywg  her  before  a  to  bid  for  lome  articles,   which  me  refufed,  alleging  the 

J3?jwtr  '"  force  which  had  been  Put  UP0n  her'  and  attemPteti  to  quit 
t  ay' n^  for  a  lot  the  room  i  but  this  was  prevented  by  the  company:  when 

Ciwji'jr*  finding  fhe  could  not  °therw»fe  obtain  her  liberty  fhe  bid 
her,  to  pay  them  6d.t  and  again  attempted  to  depart;  but  was  prevented  by 
cfpr'.fon^anJfor  Knewland.  And  the  auctioneer  having  knocked  down  the 
t/ie  purt-ofe 'fob-  goods  at  145,  6d.  Knewland  f<iid  they  were  her's  and  he 

fa'Ttinp  her  liber-  n    ,  .  . 

ty,  but  without  mult  have  the  money  as  they  were  knocked  down  to  her. 
fear  of  any  other  0n  ner  again  complaining  that  fhe  had  been  forced  into  the 

ferhnal  -vwknce :  n .          .         „       ,      ,  , 

•bild  dureft  and  room,  and  proteiting  that  fhe  had  not  the  money,  Knewland 
m  robbery.  f^^  jf  {he  cou]£  not  pay  ajj  fl^  mu(|.  ]eave  her  bundle,  or 

pay  half-a-guinea  till  fhe  could  raife  the  remainder.  She 
however  refufed  both  :  on  which  he  faid,  that Jhe  jbould  go  to 
Bow-ftreet,  and  from  thence  to  Newgate,  there  to  be  iinprifoned 
till  fie  could  raife  the  money.  He  then  ordered  the  door  to  be 
fhut  and  a  conftable  fent  for.  The  prifoner  Wood  foon  after 
entered  with  a  pretended  conftable,  who  was  directed  by 
Knewland  to  take  her  to  Bow-ftreet,  and  from  thence  to 
Newgate.  The  conftable  infifted  on  being  paid  for  his 
trouble,  and  threatened  to  take  her  away  unlcfs  flie  paid  is., 
Knewland  all  the  while  having  one  hand  on  her  fhouldcr 
and  the  other  on  her  bundle.  She  then  paid  the  conftable 
is.,  being  in  bodily  fear  ofprifon,  for  the  purpofe  of  obtain- 
ing her  liberty.  Being  aflced  whether  flie  were  not  imprefled 
with  fear  by  Knewland  laying  hold  of  her  and  her  parcel, 
(he  anfwered  in  the  negative;  faying,  that  Jfje  only  parted  with 
her  money  to  avoid  being  carried  to  Bo-w-Jlreet,  and  from  thence 

t9 
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to  Newgate ;  and  not  out  of  fear  or  apprehenfton  of  any  otktr  Ch.XVi.$i3l. 
perfctiat force  ;r  violence.      The  jury  were  directed,   that   if  nature. 
t  cy  believed  this  to  be  a  combination  and  confpiracy  of  the  » 

prtoners  to  procure  the  money  of  the  profecutrix  under  the 
pretence  of  an  auction,  they  (hould  find  them  guilty;  which 
they  accordingly  did.     And   the  queftion  was   refervcd  for 
the  opinion  of  the  Judges,  Whether  the  facts  fl.af.cd  amount- 
td  to  robbery?   In  Hilary  term    1795,  eight  Judges  being  (Abfen* 
affembied,  the  conviction  was  holden  wrong:  confidering  A*hurftJ. 
this  as  the  cafe  of  a  fimple  durefs,  for  which,  according  to  pertsn  B.  and 
all  the  books,  the  p-uty  injured  had  a  civil  remedy  by  action,  B"iier  -J1) 
which  could  not  be  if  the  fact  amounted  to  ff-lony.     In  the 
Courfe  of  the  debate  Grofe  J.  obferved,  that  though  he  did 
not  agree  with  the  Birmingham  cafe,  where  money  obtained  R-  *  **!«?» 
by  a  threat  to  bring  a  mr>b  and  burn  the  profecutor's  houfe  ame*  p>  '*' 
wus  holden   to  be  robbery  ;  yet  if  that  were  law  he  could 
not   diftinguifh  this   cafe  from  it  on  principle.     But  Eyre 
C.  J.  faid,  that  this  was  very  different  from  the  Birmingham 
cafe;  and  nothing  more  than  fimple  durefs.  That  the  queftion 
in  fuch  cafes  for  the  jury  was,  Whether  the  money  were 
delivered  under  the  impreffion  of  terror  ?  If  the  terror  were 
of  fuch  a  kind  as  to  difable  the  party  from  refiftance,  it  was 
a  taking  by  frrce.    But  that  was  not  the  cafe  here.   The  pro- 
fecutrix had  a  choice  of  difficulties,  and  chofe  to  pay  her 
money  rather  than  undergo  the  trouble  of  being  carried  be- 
fore a  magiltrate. 

In  the  February  following,  the  opinion  of  the  Judges  was  Feb.  1796, 
delivered  by  Alhhurit  J. ;  in  the  courfe  of  which  he  obferved,  °-  B-  Sefl-  P*P' 
that  there  was  no  reafon  for  fuch  a  degree  of  terror  in  this  (S  c.'»  Leach, 
eafe  as  to  induce  the  profecutrix  to  part  with  her  money;  *33-) 
fhe  might  have  known  that  having  done  no  wrong,  if  (he 
>een  taken  to  prifon,  the  la-.v  svculd  havt  taken  her  un- 
der its  protcdion  and  fet  her  free.     And  that  the  law  did 
not  allow  the  fear  of  being  fern  to  prifon  to  be  a  fufficient 
ground  of  terror  to  conftitute  a  robbery. 

If  the  property  be  not  taken  by  adual  violence,  but  tTie        t 
owner  deliver  it  in  confequence  of  prior  threats,  fuch  de-   Wble 
livery  muft  be  enforced  by  terror  adually  felt  at  the  lime;  j£rj, 
otlicrwHe  there  is  neither  actual  nor  conftruftive  violence  in 

u  the 


734  Robbery. 

(From  the  Perfon  by  Fear  or  Violence.'] 


Ch.xvi.  $131.  the  taking,  and  confequently  no  robbery.     By  this  principle 
wbruMvw&fltt.  f^e  cak  Before  mentioned  of  delivering  money  upon  a  com- 
i     .    pulfive  oath  mud  be  governed. 

"9'      James  Reane  and  another  were  indided,  the  one  for  a 


O.  B.  June,  robbery  on  the  highway,  the  other  as  acceflary  before  the 
p«™»Cl£  f*^'  ^e  Pr°fecutor  depofed,  that  on  the  ipth  of  May 
MS.  Jud.  1794  he  met  the  prifoner  Reane,  who  was  an  entire  ftran- 

iuttaken^Jy'v*-  &er  to  ^im>  in  tne  ^reet,  who  aflced  him  for  money,  and 
knee  nor  parted  faid  he  was  in  great  diffrefs.  The  profecutor  did  not  give 

•with  thro"  fear*     •,  •  ,  .  i   i    r    i  •  *         f  1-11 

it  it  no  robbery,  him  any  thing,  and  left  him  muttering  fomething  which  he 
though  there-were  &{&  not  diftm£Uy  hear.  The  next  day.  meeting  Reane  again 

Sufficient  legal  and  .        .       n  i  •         „       i   r  r    r    i 

rtafonable  ground  m  tne  ttrcet,  he  again  alked  tor  money  }  and  being  retuied, 
for  fear,  as  upon  told  the  profecutor  it  (hould  be  worfe  for  him.  A  few 

t  threat  to  charge     .  r  ,T»  /LII  r  t 

days  afterwards  Reane  accolted  the  profecutor  again  in  the 


n  un- 


natural  crime.  ftreet,  and  talked  of  his  having  committed  indecencies  with 
him,  and  that  fomtbody  had  feen  it.  The  profecutor  faid 
he  knew  not  what  he  meant,  and  went  away.  The  next  day 
he  received  a  letter  from  Reane  containing  the  like  infmua- 
tion,  and  mentioning  his  place  of  refidence  j  in  confequence 
of  which  the  profecutor  was  induced  to  write  to  him,  ap- 
pointing to  meet  him  in  the  ftreet  to  hear  what  he  had  to 
fay.  He  accordingly  met  him  there,  when  Reane  told  that 
he  could  prove  that  he  had  committed  indecencies  with  him 
in  the  Park,  and  that  a  third  perfon  had  feen  it.  The  pro- 
fecutor was  flruck  with  the  charge.  At  the  fame  time  the 
other  prifoner  Watkins  came  up  to  them  arid  repeated  the 
fame  charge,  of  which  he  faid  he  had  been  the  witnefs. 
The  profecutor  then  obferved  to  them  that  it  was  a  horrid 
charge.  On  which  Watkins  faid,  "  You  have  great  intereft 
with  the  prefent  Government  i  and  I  fhould  be  glad  of  a 
place  in  the  cuftoms  or  excife,  or  where  clerks  were." 
The  profecutor  faid  he  would  get  him  one,  and  Watkina 
went  away.  Reane  then  faid,  "  You  have  given  that  man 
a  certainty  ;  I  will  have  one  too."  The  profecutor  anfwered 
that  he  fhould.  The  next  day  Reane  told  him  that  he  had 
confidered  what  he  would  have,  which  was  20  /.  and  a 
bond  for  50  /.  annually.  The  profecutor  replied  that  he 
could  not  do  it  then,  but  if  he  would  wait  a  few  days  he 
would  bring  him  the  money  and  the  bond.  He  afterwards 
met  Reane  and  offered  him  the  money,  which  he  would 

not 
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not  take  without  the  bond;  upon  which  the  profecutor  Ch.XVl.  §131. 
gave  him  both.  This  was  the  fubftance  of  the  transaction.  Jj^/*evL/««. 
The  profecutor  further  depofed,  that  at  the  beginning  of  the  . 
bufinefs  he  apprehended  injury  to  his  perfcn  or  character; 
but  at  the  time  when  Reane  took  the  money  and  bond  he 
had  no  fuch  apprehenfion,  but  parted  with  both  for  the 
purpofe  of  bringing  the  prifoners  to  juftice,  and  with  that 
view  only.  That  he  did  not  deliver  the  money  voluntarily, 
nor  fhould  have  parted  with  the  money  or  bond  unlefs  for 
the  feveral  applications  which  had  been  made  to  him  by  the 
prifoners,  but  that  he  was  under  no  fear  or  apprehenfion 
when  he  parted  with  them.  It  was  objected  on  the  part  of 
the  prifoners,  that  to  conftitute  robbery  there  muft  be  vio- 
lence or  fear  of  danger  to  the  perfon  or  character,  and  that 
fuch  violence  or  fear  mud  exilt  at  the  time  when  the  money 
was  parted  with  ;  which  did  not  exift  in  this  cafe  :  and  fur- 
ther, that  Reane  had  been  entrapped  into  the  commiflion  of 
the  offence.  The  prifoners,  however,  were  found  guilty ; 
but  judgment  was  refpited  to  take  the  opinion  of  the  Judges 
upon  the  cafe.  In  Trinity  term  i  "94  the  Judges  (abfent 
Buller  J.)  inclined  to  think  that  this  was  not  robbery;  there 
being  neither  violence  nor  fear  at  the  time  when  the  profe- 
cutor parted  with  his  property.  Eyre  C.  J.  obferved,  that  it 
would  be  going  a  ftep  further  than  any  of  the  cafes  to  hold 
this  to  be  robbery.  The  principle  of  robbery  was  violence : 
where  the  money  was  delivered  through  fear,  that  was  con- 
ftructive  violence.  That  the  principle  he  had  acted  upon 
in  fuch  cafes  was,  to  leave  the  queftion  to  the  jury,  Whe- 
ther the  defendant  had  by  certain  circumftances  impreffed 
fuch  a  terror  on  the  profecrttor  as  to  render  him  incapable 
of  refitting  the  demand  ?  Therefore  when  the  profecutor 
fwore  that  he  was  under  no  apprehenfion  at  the  time,  but 
gave  his  money  only  to  convict  the  prifoners,  he  negatived 
the  robbery.  That  this  was  different  from  Norden's  cafe,  An.e  666< 
where  there  was  actual  violence  :  for  here  there  was  nei- 
ther actual  nor  conftructive  violence.  A  man  might  be 
faid  to  take  by  violence  who  deprived  the  other  of  the  power 
of  refiftance,  by  whatever  means  he  did  it.  And  he  faw  no 
fenfible  diftinction  between  a  perfonal  violence  to  the  party 
himfelf,  and  the  cafe  put  by  ooe  of  the  Judges  of  a  man 

holding 
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Ch.xvi.§  »3i.  holding  another's  child  over  a  river  and  threatening  to  throw 

Fear  at  the  time 
ef  the  faff. 


it  in  unlefs  he  gave  him  money.  The  Judges,  however, 
thought  the  matter  deferving  of  further  confederation. 
But  in  Hilary  term  1795  (abfent  Buller  J.),  they  held  the 
convi£Uon  wrong ;  there  being  neither  actual  nor  con- 
ftru&ive  violence. 


§'33- 

Fear  after  the 
taking  notjujfi- 
eient. 

Hanmn's  cafe, 
Hil.  17  Jac.  2. 
Roll.  Rep.  154. 
I  Hale,  534. 

Ante,  726. 


It  is  not  enough  that  the  fear  arife  after  the  property  is 
taken.  Harman  being  on  horfeback  defired  Halfpenny  to 
open  a  gap  for  him ;  and  while  he  was  fo  doing,  Harman 
took  the  opportunity  unperceived  to  pick  his  pocket  of  his 
purfe.  Halfpenny  turning  round  and  feeing  the  purfe  in 
Harman's  hand,  demanded  it  of  him,  who  then  menaced 
Halfpenny  (in  the  manner  before  mentioned)  and  went  away 
with  the  purfe.  On  an  indictment  for  robbery,  the  pri- 
foner  was  holden  guilty  of  fimple  larceny  only  j  the  property 
being  obtained  by  ftealth,  and  not  by  violence  or  putting  in 
fear ;  the  words  of  menace  being  ufed  after  the  taking. 


§  134-  . 

(Jrand  and  petit 
larceny, 

1  Hale,  503  530. 

2  Inft.  189. 
*MS.  Sum. 2^5. 
Staundf.  24.  b. 
Vide  Ld.  Lytt. 
Hift.  of  Hen.  2. 
I  vol.  q  to.  470. 
4  BUc.  Cum. 
429,238. 
{Vide  ft.  Weftm. 
I.  c.  15    and 
Weftm.  2.  €.25.) 
Kale  ut  fupra, 

&  517 


IV.  Of  Grand  and  Petit  Larceny  and  Robbery, 
and  their  Piinijhments. 

I .   Grand  and  Petit  Larceny. 

In  grand  larceny  the  value  of  the  property  taken  mufl  be 
above  izd.  If  it  be  only  of  that  value  or  under,  it  is 
but  petit  larceny :' and  in  thefe  profecutions  the  valuation 
ou.^ht  to  be  reafonable ;  for  when  the  flat,  of  Weftm.  2. 
c.  25.  was  made,  filver  was  but  20 d.  an  ounce,  and  at  the 
time  Lord  Coke  wrote,  it  was  worth  53.  and  it  is  now- 
higher  (a}.  The  nature  of  the  offence  is  the  fame  in  both ; 
they  are  both  felony,  though  they  differ  in  the  degrees  of 
their  punifhmcnt,  and  in  fome  other  particulars.  At  com- 
mon law  the  judgment  for  grand  larceny  is  of  death,  but  the 
party  may  pray  the  benefit  of  his  clergy,  unlefs  in  cafes 

(a)  I  am  informed  that  the  average  price  of  late  years  has  been  about  51.  3  d. 
but  in  the  courfe  of  the  lad  war  it  rofe  at  times  to  about  6  d.  more. 

where 
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where  he  is  oufted  by  particular  ftatutes,  which  have  been  Ch.xvi.  §i34. 
already  noticed  :  and  he  (hall  alfo  lofe  his  goods.     In  petit  f^'rdfe:it 
larceny  the  offender  was  only  fubjecl  to  whipping,  or  other  . 
corporal  punifhment  lefs  than  death,   by  which  is  now  un-  3  jBft.  gg>  2,g. 

derftood  imprifonment  :   and  in  this  cafe  alfo  the  party  for-  2  MS.  Sum.  137. 

i  f~i  «*  •*    c  **  i    ** 

feits  his  goods  on  conviction.     But  in  robbery,  whatever  be  2  Haie',  349'. 
the  value,  the  judgment  is  of  death.     But  though  every  lar-  *  Hawk-  ch>  34* 
ceny  include  a  trefpifs,  yet  upon  an  indictment  for  larceny,  Ant-,  f.  125. 
if  the  t  iking  appear  not  to  be  felonious,  though  amounting  0'°$**$^ 
to  a  trefpafs,  the  defendant  is  entitled  to  a  general  acquittal.    K-ci.  29. 

In  the  punifhmcnt  of  grand  and  petit  larceny  feveral   ?.l-       t  j^-. 
terations  have  been  introduced  by  ftatute,  many  of  which      Bjjtatu:*. 
have  been  already  enumerated  in  (ome  of  the  preceding  di- 
vifions  of  this  he^.d  of  offences.     To  which  may  be  added  in 
this  place  .the  general  ftatute  of  the  3  W.  &  M.  c.  9.  f.  2.  5w  S.-M.C.  5, 
which  enacts,  that   "  if  anv  perfon  or  perfons  be  indicted  f-  *'. 

Standing  mt'.et 

"  for  any  offence,  for  which  by  virtue  of  any  former  ftatute  &Y  njltdif 
«'  he  or  they  are  excluded  from  the  benefit  of  clergy,  if  he  jj^r'^7 
*'  or  they  had  been  thereof  convicted  by  verdict  or  confef-  of  td  en  (time* 
"  fion  ;  if  he  or  they  (hall  (land  mute,  or  will  not  aniVer 
"  directly   to  the  felony,    or  (hall   challenge  peremptorily 
"  above  20,  or  (hall  be  outlawed  thereupon,  he  or  they  (hall 
"  not  be  udmitted  to  the  benefit  of  clergy.7'     This  does  not 
extend  to  larcenies  which  have  been  oufted  of  clergy  by  fub- 
fequent  flatutes. 

By  the  (Int.  18  Eliz,  c.  7.  f.  3.  perfons  fo  whom  clergy  is  i8E;5z.  c  7. 
allowed,  may,  for  their  further  correction,  be  imprifoned  for  j^'t-r.,nment  Mt 
any    time   not   exceeding   a   year,  in   the  difcretion   of  the  txeetAirtg  a  year. 
juilices  before  whom  fuch  allowance  is  had. 

Tht  flat.  5  Ann,  c.  6.  f.  2.  ena£b,  "  that  where  any  pet-  <:  Ann.  c  6. 
"  fon  or  perfons  ftv.-.il  be  comiclfd  of  any  theft  or  larccrv  ''H'd'^m. 

c<  and  fhall  have  the  benefit  of  this  acr.  allowed  thereon,   or  *»".'«  .*:  -c  >'-.'- 
"  ought,  by  the  laws  in  force  before  the  making  of  the  faid  ^ 
t{  adl  («},  to  be  burnt  in  the  hand  for  fticn  offence,  (hall  be 
1  burnt  in  the  hand  as  formerly;   and  the  judge  or  juftices, 
"  before  whom  fuch  offender  or  offenders  (hall  be  tried  and 
*{  convicted,  (hall  alfo  at  their  difcretion  adjudge  that  fuch 

(j)  The  firft  feflion  of  th:-s  aft  rrp-a's  the  (tat.  ic  £f  1  1  V/.  3.  c.  23.  whkh 
fubjedled  c;rtiin  offendr-n  guilty  of  thefts  or  larcenies,  who  were  allowed  their 
clergy,  to  be  burnt  01  the  i;.t  cheek  inft?ad  of  tbe  hand  ;  which  is  the  a<3  here 
rsf'err:J  to. 

36  «  offender, 
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Ch.xvi.  §rje;.  «<  offender,  &c.  (hall  be  committed  to  Come  houfe  of  correc- 

Grand  and  petit    .,      •  i(.  i     i          r          •   i  •         i 

/arwy.  tlon  or  public   work-houle  within  the  county,  city,   &c. 

-  "  where  fuch  conviction  (hall  be,  there  to  remain  'for  any 

"  time  not  lefs  than  fix  months  nor  exceeding  two  years,  to 
"  be  accounted  from  fuch  conviction  j  and  fuch  offenders 
"  (hall  be  there  kept  at  hard  labour  during  fuch  time  as  (hall 
"  be  fo  adjudged  and  recorded:"  and  in  cafe  of  refufal  or 
neglect  to  labour  as  they  ought,  the  mailer  or  keeper  of 
fuch  houfe,  &c.  is  required  to  give  them  due  correction. 
By  f.  3.  in  cafe  of  efcape  a  method  is  pointed  out  of  inflic"l- 

Kx  parte  Frown-  ing  further  punifhmetit  on  the  delinquent.     Under  this  flat. 

iVo.  7.  l^e  Jut^Se  has  a  difcrction  whether  he  will  imprifon  at  all  or 

a  MS. Sum.  257.   not. 

Trarfportation.          gy  ftat.4  Geo.  i.e.  1 1.  "  where  any perfon  orperfons  fhallbe. 

f.  L  ct  convicted  of  grand  or  petitlarceny,orany  felonious  dealing 

JVcante,  f.  10.  t(  or  takjpg  of  money  or  goods  and  chattels,  either  from  the 
<c  petfon  or  the  houfe  of  any  other,  or  in  any  other  manner, 
"  and  who  by  law  fliall  be  entitled  to  the  benefit  of  clergy, 
«'  and  liable  only  to  the  penalties  of  burning  in  the  hand  or 
<l  whipping  (except  perfons  convi£led  for  receiving  or  buy- 
"  ing  ftolen  goods,  knowing  them  to  be  (lolen),  it  fhall  and 
"  may  be  lawful  for  the  court  before  whom  they  were  con- 
"  vicled,  or  any  court  holden  at  the  fame  place,  (or  holden 
<{  at  any  other  place  for  the  fame  county,  &c.  by  flat.  6 
"  Gco.  I.  c.  23.  f.  r.  with  the  like  authority,)  if  they  think 
<f  fir,  inftead  of  ordering  any  fuch  offenders  to  be  burned  in 
"  the  hand  or  whipped,  to  order  that  fuch  offenders  fhall  be 
"  fent  to  fome  of  his  Majefty's  colonies  arid  plantations  in 
"  America,  for  the  fpace  of  feven  years."  And  the  fame 
.-  ;urts  (hall  have  power  to  make  over  fuch  offenders  by  or- 
der of  court  to  the  ufe  of  any  perfon  who  fhall  contract  for 

190.3.0.74..    their  tranfportation.     And  now  by  flat.  19  Gco.  3.  c.  74.  f.  I. 
•itrai  tide  Avnen  any  perfons  are  convicted  in  England  or  Wales  of  grand 

7r4Mf»rtiuUjlt  •"'•/! 

or  petit  larceny,  or  any  other  crime  pumfhable  by  tranfporta- 
tion to  America,  the  Court  may,  if  it  thinks  fit,  order  them 
to  be  tranfported  to  any  parts  beyond  the  feas,  either  in 
America  or  elfcwherc,  not  exceeding  fuch  terms  as  they 
were  liable  to  be  tranfported  for  to  his  Majefty's  colonies  in 
America. 

And 
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And  by  f.  27.  of  the  flat.  19  G.  3.  c.  74.,  "for  the  more  fo  Ch.xvr.§r35. 
«'  vere  and  effectual  punSfhment  of  atrocious  and  daring  ofFen-  j£**.      fttl 
"  ders,  where  any  male  perfon  at  any  feffion  of  over  and  ter-  • 

"  miner  or  gnol  delivery  to  be  holden  for  London,  or  any  Hard  iabw  i* 
*'  county  in  England,  or  for  the  royal  franchife  of  Ely,  or  at 
«'  any  great  feflion  for  thecounty  pahtmeofChefter,  or  within 
«*  the  principality  of  Walts,  fhall  be  lawfully  convicted  cf 
*«  grand  larceny,  or  any  other  crime  except  petit  larceny, 
"  for  which  he  fhall  be  liable  by  law  to  be  tranfported  to 
"  any  parts  beyond  the  feas,  it  fhall  and  may  be  lawful  for 
<*  the  court  before  whom  he  fhall  be  fo  convicted,  or  any 
*'  court  holden  for  the  fame  place  with  like  authority,  if  it 
"  thinks  fit,  in  the  place  of  fuch  punifhment  by  tranfporta- 
"  tion,  to  order  and  adjudge  that  fuch  perfon,  appearing  to 
«f  be  of  competent  age  and  free  from  any  bodily  infirmity, 
"  fhall  be  punifhed  by  being  kept  on  board  fhips,  &c.  (5.  e. 
«c  the  hulks),  and  be  employed  in  hard  labour,  &c.  in  the 
"  Thames,  or  any  other  navigable  river  or  port,  &c.  in  Eng- 
"  land  appointed  by  his  Majelty  in  Council,  &c.  for  fuch  term 
"  not  lefs  than  one  year,  nor  exceeding  five  years  ;  or  in 
V  cafe  fuch  offender  fhall  be  liable  to  be  tranfported  for  14  $ee  other  general 
"  years,  not  exceeding  feven  years,  as  fuch  court  fhall  or-  rrovihjns,  tit. 
"  der  and  adjudge."  "^' 

Andby  the  fame  flat.  f.  3.  "when  any  perfon  fhall,  in  any  of  Fire!*  fit*  of 
tf  the  courts  beforementioned  (a),  be  lawfully  convicted  of  any  **"""£  » 
"  felony  within  the  benefit  of  clergy,  forwhich  the  party  is  li- 
"  able  to  be  burned  in  the  hand,  it  fhall  and  may  be  lawful  for 
"  the  court  before  whom  any  perfon  fhall  be  fo  convicted,  or 
•*  any  court  holden  for  the  fame  place  with  the  like  authority, 
"  if  they  think  fit,  inftead  of  fuch  burning  to  impofe  upon 
**  fuch  offender  a  moderate  pecuniary  fine  :  or  otherwife  it  r"w*:w\:'f  fc 
.«'  fhall  be  lawful,  inftead  of  fuch  burning  (except  in  cafe  of  fex" 
"  manflaughter),  to  ordev  and  adjudge  the  offender  to  be  /«£*«*• 
"  whipped  publicly  or  privately,  once  or  oftener,  but  not  ex- 
"  ceeding  three  times  ;  fuch  private  whipping  to  be  in  the 
"  prefence  of  not  lefs  than  two  perfons  befides  the  offen- 
"  der  and  officer  who  inflicts  it ;  and  in  cafe  of  females,  in 
"  the  prefence  of  females  only  ;"  and  fuch  fine  or  whip- 

{*)  i.  e.  ««  at  any  feffion  cf  over  and  t:rm:ner,  or  gaol  delivery,  or  at  any 
'  ter  or  gen:ral  fefiion  of  th:  peace,  &c.   within  England,  cr  at  any  great  u 
"  /br  ibecouncy  palatine  gf  Chtfrer,  or  within  the  principality  of  \Va,M." 

3  B  2  ping 
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Ch.xvj.§T3S.  ping  (hall  have  the  fame  legal  efftcTr,  as  burning.  And  bf 
fjn"^  ftllt  f-  4-  "otl^ng  in  this  aft  flialf  be  taken  to  abridge  the  power 
-.  of  the  Court  to  imprifon  (as  before,)  if  it  thinks  fit. 

By  ftat.  31  Geo.  3,  c.  35.  no  perfon  (hall  be  an  incompe- 
•     .      tent  whnefs  by  reafon  of  a  conviction  for  petit  larceny. 

§  136.  I  have  before  thrown  out  a  hint  touching  the  propriety  of 

Wither  grand  or  the  jury's  aflefTmg  a  reafonable  value  on  the  goods  ftolen  J 

petit  laretry.  i  • 

Ante,  736.  befides  which  lome  other  circumuanees  remain  to  be  noted 
in  drawing  the  line  between  grand  and  petit  larceny. 
a  MS  Sum.  256.  If  two  fteal  goods  above  the  value  of  iad.  from  the  fame 
i  HawjLch!'/*  Perf°n  at  l^e  fame  time>  tm's  is  grand  larceny  in  both  ;  for 
f  3*»  \3>  it  is  one  entire  felony,  and  both  are  guihy  of  the  whole. 

24'  '  But  if  the  ads  of  each  were  fcveral  at  feveral  times,  and  the 
goods  taken  at  each  time  of  the  value  of  I2d.  only  or  under, 
though  from  the  fame  perfon,  and  put  in  the  fame  indict- 
ment; it  is  only  petit  larceny  in  each.  And  fo  it  feems  the 
practice  is,  if  one  (leal  goods  of  the  fame  perfon  at  different 
times,  of  the  value  of  lid.  or  under  each  time,  but  alto- 
gether exceeding  that  value  :  for  though  fome  writers  on  the 
crown  law  confider  that  in  ftrictnefs  it  amounts  to  grand 
larceny,  yet  that  may  be  well  doubted  ;  for  as  no  number  of 
grand  larcenies  being  diftintt  a£ls,  which  when  added  to- 
gether would  make  fuch  a  fum  as  amounts  to  a  capital  fe- 
lony if  taken  at  one  time,  under  certain  circumftances  of 
aggravation  ;  if  taken  at  feveral  times,  will,  under  the  fame 
circumftances,  deprive  the  party  of  clergy  ;  fo  no  number 
of  diftincl  petit  larcenies  amount  to  grand  larceny.  And  fo 
v.  Petrie,  it  was  holden  in  Petrie's  cafe,  on  an  indictment  on  the  flat. 


o.B.j.m.  1784,   J2  Ann>  Ca  7.  for  dealing  to  the  amount  of  405.  in  a  dwel- 

ling-houfe.     The  ptifoner  was  fervant  to  the  profecutor, 

and  had  at  different  times  purloined  his  matter's  property  to 

a  very  confiderable  amount;  bat  it  did  not  appear  that  he 

'  had  ever  taken  to  the  amount  of  403.  at  any  one  time:  on 

this  ground  he  was  acquitted  of  the  capital   part   of  the 

Ret  v  Farley      charge  by  the  direction  of  the  Court.     And  the  fame  point 

Surrey  Lent        was  ruled  by  Afhhurft  J.  in  a  fubfequent  cafe.     But  it  may 

2  Ms'7<;,,m.256.  vary  the  confideration,  if  the  property  of  feveral   perfons, 

i  Hal  ,  531.        lying  together  in  one  bundle  or  cheft,  or  even  in  one  houfe, 

be  ftolen  together  at  one  time  ;  for  there  the  value  of  all  may 

12  be 
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t>e  put  together  fo  as  to  make  it  grand  larceny  or  to  bring  it  ch.xvi.  $  i36. 
within  a  ftatute  that  oufts  clergy,  for  it  is  one  entire  felony.      %£*£**"*' 

It  was  faid  by  Willes  C.  J.  and  Chappie  J.,  that  upon  ta-        §127. 
king  verdicts  on  indi&ments  for  larceny,  the  jury  ought  al-  Jury  to  ajjifstbt 
ways  to  be  aflced  as  to  the  value  ;  becaufe  if  .they  did  not  find  ^^fon.s  c.fr 
the  value,  it  would  be  like  taking  a  verdicj  in  a  civil  a<2ion  Lydia  Hudson's 
for  the  plaintiff,  without  afcertaining  the  amount  of  the  da-  "^j,.seijt.  *' 
mages.     For  the  value  found  by  the  jury  afcertained  the  de-  Former's  MS. 
gree  of  the  offence,  whether  it  were  grand  or  petit  larceny,  or 
whether  it  were  grand  larceny,  excluded  clergy  or  not.     But 
that  in  cafes  of  robbery,  burglary,  horfe  dealing,  or  the  like, 
there  could  be  no  occafion  to  afk  the  queftion.  Yet  Lord  Hale  i  Hale,  531. 
fays,  that  if  a  man  could  poflibly  (leal  a  horfe  worth  only 
I2d. ;  or  break  a  houfe  in  the  day  time  and   fteal  goods  Ante,  634. 
thereout  only  of  that  value,  no  perion  in.the  houfe  being  put 
in  fear,  (which  would  amount  to  robbery,  and  fo  the  value 
be  immaterial  j)  this  would  be  but  petit  larceny,   notwith- 
(tanding  the  ftat.  5  and  6  Ed.  6..;  for  that  ftatute  altered  not 
the  nature  of  the  offence,   but  takes   away  clergy  where 
clergy  was  allowed  before,  namdy,   where  the  offence  was 
capita!,  as  in  the  cafe  of  grand  larceny.     So  if  a  man  fteal  i  Hale,  531. 
only  I2d.  out  of  another's  pocket  clam  etfecrettt  there  can 
only  be  judgment  as  for  petit  larceny;  although  the  #at. 
8  E!iz.  c.  4.  takes  away  clergy  from  that  offence. 

Uriah  Pearles  was  indicted  for  dealing  a  bay  gelding  of  PM  l?s'$  cafe, 
the  value  of  235.  6d.     Or.  the  evidence  it  appeared  to  be  Ma^hl^l', 

a  worthlefs  animal  turned  upon  a  common,  and  as  the  wit-  Se'Jt-  Forftet's 

MS. 

neffes  faid,  fit  only  for  a  dog  horfe.  Mr.  Juftice  Fofter  re- 
commended it  to  the  jury  to  find  the  prifoner  guilty  to  the 
value  of  I2d.  j  which  they  didj  and  he  was  tranfported. 

2.  Robbtry. 

$138. 

In  all  cafes  of  robbery  from  the  perfon,  whatever  be  the  R*ti><ry>  c'Ur&- 
value  of  the  property  taken,  the  judgment  is  of  death.  f  H^"/ J/j.1 34* 

The  ftat.  3  W.  &  M.  c.  9.  f.  i.  enads,  "  That  all  and  ?w.&.M.c.9. 
"  every  perfon  or  perfons  that  fhall  rob  any  other  perion,  ^,"e    t  6z- 
"  or  (hall  comfort,  aid,  abet,  affift,  counfeh,  hire,  or  com- 
'•'  mand  any  perfon  or  peribns  to  eommit  fuch  offence,  be- 

3  B  3  "  ing 
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Ch.XVI.  §138. 

Rokhry,titrgy,     "  ing  thereof  convicted   or    attainted,    or    being  indicted 

1  "  thereof  and  (landing  mute,  or  not  directly  anfwering,  or 

"  challenging  peremptorily  above  20,  (hall  not  have  the  be- 
«f  nefit  of  clergy." 

lid.  6.  e.  ii.         This  ftatute    is    more  general   than   the    flat,    i  Ed.  6. 
f.  10.  founded      c   I2>  f   j      wnich  confines  the  defcription  of  the  oflence  to 

on  33  H.  8   c  i. 

f.  j.  &  15  H.  8.  "  robbing  any  perfon  in  or  near  the  highway/'  and  oufts  the 

xim'e  '    g2,        principal  of  clergy,   on  attainder  or  conviction,    or  being 

indicted  or  appealed,  and  found  guilty  by  verdict,  or  con- 

feffion  on  arraignment,  or  not  anfwering  directly,  or  Itand- 

4&sPh.  &M.  ing  mute.     The  ftat.  4  &  5  Ph.  &  M.  c.  4.  which  follows 

*  *•  the  words  of  the  ftat.  i.  Ed.  6.  oufts  of  clergy  the  acceilarics 
Ante,  p.  6*7. 

before  (viz.  fuch  as   <c  malicioufly  command,  hire,  or  coun- 

«'  feJ,")  in  all  cafes,  including  the  challenging  more  than 
20,  which  is  omitted  in  the  ftat.  of  Ed.  6.  ;  but  which  omif- 
fion  is  exprefsly  fupplied  upon  indictment  by  ftat.  3  &  4 
\V.  &  M.  c.p.f.  3.  :  and  according  to  the  reafoning  of  Lord 
Ante,  63*.  Hale  and  Mr.  Juftice  Fofter,  which  has  been  before  adverted 
to,  the  ftat,  4  &  5  Ph.  &  M.  will  operate  to  take  away 
clergy  from  the  principal  in  all  cafes  where  it  takes  it  from 

*  Hale,  350.       the  acceffary.     But  acceflaries  after  in  robbery  have  the  be- 

nefit of  clergy. 

$  139.  BV  the  ftat.  25  H.  8.  c.  3.  5  &  6.  Ed.  6.  c.  10.  f.  2.  and 

F'bbry,&f.  in  2  W.  &  M.  c.  9.  f.  3.   perfons  indicted  of  larceny  in  one 

ajT*f^M^3*.     counfy>  antl   convicted  or  attainted  thereof,   or  who   upon 

5  £  6  Ed.  6-        their  arraignment  (hall  ftaml  mute,  or  challenge  peremptorily 

3\y>'&M.  c.  9.  above  20,  or  (hall  not  directly  anfwer,  (hall  lofe  the  benefit  of 

clergy,  if  it  appear  by  evidence  or  examination  at  the  trial, 

that   the  fame    felonies    were    robberies    or    burglaries    in 

.,  „   ,  another   county.      Thefe    ftatutes,    and    the    conltruction 

rod.  1. 157.  ' 

thereon,  will  be  fet  forth  at  large  in  another  place. 


V.   Of  Principals,  Ace effaries,  and  Receivers. 

*  The  fame-general  rules  which  govern  in  other  cnfes  re- 

ci^ii  and      fpecting  principals  and  acce.Tarics  apply  alfo  to  thefe  offences, 

uin.  an(j  are  t]Kreforc  unneceflury  to  be  repeated  here.     But  the 

cafe  of  receivers  of  flolcn  goods  being  peculiar  to  the  fubject 

under 
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under  difcuflion,   this,   nnd  fome   particularities  refpefting  rh  xvi  5  T4o. 
principals  and  accefl'.mts  in  thffe   offences,   require  to  be  ££££* 
fpecially  noticed  in  this  place.  . 

Though  it  be  true  that   in   larceny  and  robbery  all  thofe  J"  •••gi'-^a.ti 
who  come  to  (leal  or  rob  are  principals,   although  the   fa£t 
may  be  only  committed  by  one  of  them,  and  are  fubjeS  to 
the  fame  punifhment:  yet  it  is  otherwife  as  to  larcenies  tie-  foft  3^6- 

r  i  Innu  s  cafr, 

prived  of  clergy  under  particular  circumftances  ;  fuch  as  the  i  Leach,  9. 
cafe  of  dealing  privately  from  the  perfon,  under  the  flat.  An  e'  f'  7S' 
8  Eliz.  c.  4.    and   39  Eliz.  c.  15.    for  breaking  and  entering 
a  houfe,  &c.  and  fteaiing  to  the  value  of  5  s.  ;  [though  in  the 
latter  cafe  the  deficiency  is  fupplied  by  the  ftat.  3   &  4  W. 
&  M.  c.  9.  :]  in  which  cafes  the  abettors  at  the  facl  are  not 
excluded  fror.i  clergy,  but  remain  liable  only  to  the  penalties 
of  fimple  larceny. 

In  petit  larceny  there  can   be  no  acceffaries  either  before  In  petit  larctr.y. 
or  after  (a),  although  it  be  felony  ;  becaufe  it  is  not  fuch  as  \  i**.'^". 
judgment  of  death  ought  bv  law  to   be  naffed  upon  it:   but   i*R«p-Si. 

.5.,        '  •       -      i  r     r      *H*»k.  th-19- 

procurers   and    couniellors    are    principals    as    in    trelpais.  t  ro.  Eliz.  750. 

"\Yich  refpe£l  to  grand  larceny,   the  common  law  refpetling  ***^S<|*-~4Ht 

scceffaiies  (lands  upon  the  fame  footing  as  in  other  felonies. 

But  there  is  a  defcription  of  acceflaries  after  the  fa&  peculiar 

to  larceny  which  requires  diftinc"r.  confideration  ;  and  thefe 

are 

Receivers  cfjlolen  Goods. 

At  common  law  no  receivers  were  acceffaries  but  fuch  as        §  141. 
received  or  harboured  the  thief  himfelf:  the  receiving  of  the     .*T^**cr*  ,- 

2  MS  Sum   3-16. 

ilolen  goods  only  did  not  make  a  man  acceflary,  without  i  Hale,  M 
taking  a  rtward  to  favour  the  felon's  efc^ape.     If  the  owner  4-BliC;>Cuin-  3s- 
received  back  his  goods  (imply  and  without  any  agreement 
to  favour  the  felon  in  his  profecution,  it  was  lawful :  but  if 
he  received  them  upon  an  agreement  not  to  profecute,  or  to 
profecute  faintly,  it  was  called  theftbote,  and  panilhable  by 
jmprifonment  and  ranfom.     But  now  by  ftat.  3  W.  &  M."  i  W.  &  M.  e.  9. 
c.  9.  f.  4.  "  If  any  perfon  or  perfons   (hall   buy  or  receive  ^deaett^a 
"  any  goods  or  chattels   that  (hall  be   felonioufly  taken  or  ofttnktfaS 
"  ftolen  from  any  other  perfon  knowing  the  fame  to  be 
"  ftolen,  he  or  they  (hall  be  taken  and  deemed  an  acceflary 

(a)  Yet  in  R.  T.  Reddeard,  E.  n  Ann.  (De  Grey'i  MS  )  Powell  J.  faid  it 
vas  a  vulgar  error  to  think  th«t  pet't  larceny,  or  any  felony,  capital  or  n^t,  may 
not  hive  accefliiies  a/tei  the  fact.  S-rjt.  Fotiler'i  MS. 

384  "or 
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"  or  acceffarifs  to  fuch  felony  after  the  fact,  and  fr:;dl  ir.cur 
H  the  fame  punifhment  as  an  acceflary.  6tc.  after  the  felony 

' 

"  committed." 

The  ftat.  5  Ann.  c.  31.  f.  5.  ena£h  to  the  fame  effect  in 
general  words,  "  That  if  any  perfon  or  perfcns  fhnll  recrive 
"  or  buy  any  goods  or  chattels  th.it  fhall  be  fclonioufly  taken 
*{  or  ftolen  from  nny  other  perfon  knowing  the  fame  to  be 
"  (lolen  ;  or  (hall  receive,  harbour,  or  conceal  c.ny  burglars, 
*'  felons,  or  thieves,  knowing  them  to  be  fo  \  he  or  they  (hall 
<e  be  taken  as  acceflary  or  acccfiaries  to  the  f.ud  felony  or 
"  felonies  i  and  being  legally  convicted  by  the  teftimony  of 
"  one  or  more  credible  witntfie?,  (hall  f  utter  death  ns  a  felon 
"  convict."  But  though  the  enacting  words  are  thus  general, 
yet  not  only  the  titir(  i  )  aiul  other  previous  provifionsoftheadl, 
but  alfo  the  recital  to  the  clauf-  in  qviefliou  are  all  confined 
to  the  offences  of  burglary  and  houfcbrtaking  ;  and  yet  the 
fubfequent  clauff,  which  has  words  of  reference  to  this 
claufe,  feems  always  to  have  been  taken  generally. 

And  by  ftat.  4G.  I  .  c.  I  :  .  c<  Perfons  convicted  of  receiving 
"  or  ^uy^nK  ftol^n  goods  knowing  them  to  be  ftolen  may 
"  berratifported  for  14  years."  But  they  mud:  pray  the  bene- 
fit  of  the  ft  -mite  (<j).  And  the  felony  mufl  be  fuch  as  admits 

of  acceflarieS   at  law  (b}  :  for  if  the  principal  be  convicted,  of 

,   , 
petit  larceny  only,  .the  receiver  or  the  goods  is  not  pumilubie 

as  an  accc^'iry>  though  the  words  of  the  flatute  be  general  ; 
as  was  holden  in  Evans's  cafe  by  all  the  Judges.  But  this  has 
been  fince  fupplied  by  the  ftat.  22  Geo.  3.  c.  58.  aftermen- 
tioned,  with  certain  exceptions. 


f      2  Before  thefe  a£ts  the  receiving  of  ftolen  goods  was  merely 

Foi.  373.  a  mifdemeanor  ;  but  now   the   mifdemeanor  is   merged  in 

i^Hde'e?1  'a-6    felony  j  and  therefore  a  profecution  for  a  mifdemeanor  only 

MS.  Sum.  3<;9-    Would  be  illegal  and  improper.    This  however  is  to  be  under- 

flood  of  thofe  cafes  only  where  the  principal  can  be  come 

at,  fo  as  to  give  an  opportunity  of  convicting  the  receiver  as 

an  acceflary  to  the  felony.     For  till  the  flat,    i  Ann.    the 

receiver  coulfl  not  be  profccuted  or  punifhed   at  all  before 

the  principal  thief  was  tried  and  convicted.    On  this  account 

the  receiver,  who  is  generally  the  employer  and  patron  of  the 

'          •      thief, 

(j)  The  »it!e  's  "  an  aft  for  the  encouraging  the  difcovery  and  ifprchemTng 
"  of  htufebi  takers" 
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thief,  very  often  efcaped  with  impunity,  for  if  he- could  Ch.xvi.§  74.2. 
keep  the  thief  out  of  the  way,  he  the  receiver  could  noc  be  *  •;*ti£- 
tried,  and  therefore  went-  unpunifhed.  To  remedy  this  in-  , 

convenience  the  (lat.  I  Ann.  ft.  2.  c.  9.  f.  2..  enacts,  "  tint  i  Ann.  it.  n. 
"  it  (hail  and  may  be' lawful  to  profecute.and  punilh  every  j{^'iv^^^2-. 
"  fuch  perfon  and  perfons  busing  or  receiving  any  ftolen  ai>^*<S*r 

dtm'.ar.ir. 

"  goods,  knowing  the  fame  to  be  ftolen,  as  for  a  mifde- 
"  meaner;  to  be  punifhed  by -fine  and  imprifonment ; 
"  though  the  principal  felon  be  not  before  convicled  of  the 
"  faid  felony  ;  which  flull  exempt  the  ofrVnd-r  from  being 
"  punifhcd  as  acccffary,  if  the  principal  ihall  be  afterwards 
"  convicled." 

And   by  fl.it.  5  Ann.  0.31.   f.  6.  (immediately  following  eAnn.c.?!  r.S, 
the  claufe  before  fet  forth)  it  is  provided,  "  that  if  any  fuch  ^7i/'»nte>  744- 
cc  principal  felon  cannot  be  taken,  fo  as  to  be  profecuted  and 
"  convicted   for  nny  fuch  offence,  yrt  neverthclefs  it  (lull 
(t  and  m.ty  bi  l.uvful  to  profecute  and   punifh   every   fuch 
"  perfon   and  peribns  buying  or  receiving  any  goods  ftolen     . 
<f  by   any    fuch   principal  felon,   knowing   the    Lme'  to  be 
tl  llolen,  as  for  a  mifdemeanor,  to  be  punifhed  by  fine  and 
"  imprifonment,   or   other  fuch  corporal  punifhir.ent  as  f!ie 
"  court  fliall  tl;ink   fit;  -.»:thov!:::i  the  principal  felon  be  not 
"  before  convi£led  of  the  faid  tdony  :  which  fhall  exempt 
'*  the  offender  from   being  punifhed  as  acceflary,   if  fuch 
u  princip.il  felon  ihall  be  afterwards  taken  and  convi&ed." 

Upon  a  conviftion  under  the  laftmentiontd  claufcs  of  the  lMS  Sum  4CO 
ftatutes  of  Ann.  as  for  a  mifdemeanor,  the  punifhmem  is  by  T'3./ing'»  cafe, 
imprifonment,    or    at   the   difcretion   of  the  Judge,    as  in  n'c.^ 
cafes  of  mifdemeanor. 

But  the  flat.  4  Geo.  i.  c.  11.  which  fubj^as  receivers 
to  tranfportation  for  14  years,  does  not  extend  to  profecu- 
tions  under  the  ftatutes  of  Anne  fur  a  mifdemeanor  only. 
And  where  the  principal  is  amenable  to  juftice,  the  receiver  Foa.  373. 
ought  ftill  to  be  profecuted  as  an  acceflary  to  the  felony, 
and  not  for  a  mifdemeanor  only  (a). 

(a)  There  is  a  cife  ofR-x  v  PolUrd  and  Taylor,  M.  u  G.  i.  2  Ld.  Ray. 
1370.  which  feems  to  fay,  tba:  the  profecuror  hi*  an  option  to  profccute  t)ie  re- 
ceiver for  a  mi fJemeanor  or  for  a  ffl.n--,  whether  the  principal  can  be  taken  or 
rot.  But  this  is  denied  by  Mr.  Juillce  Foihr  (f.  374  }  to  be  law  to  that  extent 
y*dt  theS.  C.  pod.  164. 

Jonathan 
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Ch.xvi  §I42.       Jonathan  Wild  was  indicted  for  a  rnifdemeanor  in  rc- 

Trial  andfunijb-         .    . 

mt'.t.  ceiving  ftolen  goods,  knowing,   &c.     But  it  appearing  that 

•'  the  principal  felons  had  been  convicted  and  executed,  if. 

Jonathan  Wilts  wag  ODjec^etj  tnat  tm's  indictment  \vould  not  lie,  bcinn  only 

cale,  (.).  u.  ben.  J 

bef.  E«ft.  Term,  given  by  the  ftat.  5  Ann.  where  the  principal  felon  cannot  be 
T'S  MS'.  &  ta^en  a"d  convicted.  And  Pratt  C.J.  being  of  that  opinion, 
Cat",  of  the  defendant  was  acquitted. 

William  Wilkes  was  convicted  on   the  ftat.   3  W.  &  M. 


s  cafe,      c.  9.  f.  4.  and  5  Ann.  c.  31.  f.  6.  for  receiving  ftolen  goods, 

Warwick  Lent  /•  ./.,  .      ,_    .      .  ... 

Aff.  1774,  as  *or  a  rnifdemeanor  :  but  judgment  was  refpited  on  a 
MS.  Gould  J.  doubt,  which  was  referred  to  the  Judges.  For  it  appeared 

MS.  trownCaf.     ,         .       .        ,  .. 

Ref.  that  Innis,  the  prolecutor,  had  been  in  company  with  a  perlon 

Serjt.  Forfter's     jn  Lorujon  a  few  months  before,  who  confefied  himfelf  to 

JW^« 

(S.  C. :  Leach,   be  the  principal  felon,  and  whom  he  then  had  an  opportu- 
,     nity  of  taking  into  cuflociy,  but  had  necle&ed  fo  to  do  :  be- 

Jiecti-ver  mat  be  J  fjr 

\nd\Eied  for  m'f-  caufe  the  other  had  promifed  to  go  down  to  Warwick  to  give 
dtmumar,  th^b  ev}dence  agajnft  the  receiver :  and  no  opportunity  of  taking 

frojecu'er  migbt  J  o 

ence  have  jecurcd  him  had  fince  occurred  :  for  though  the  profecutor  had  met 

the  principal,  but     ......  .  ..  - 

tepefied  to  do  jo.  tne  principal  again  by  appointment,  yet  then  he  was  refcue.d 
by  fome  of  his  companions  -,  and  though  the  prifoner  ap- 
plied immediately  for  a  warrant  to  retake  him,  yet  he  could 
not  afterwards  be  met  with ;  nor  was  he  in  fa£l  taken  at 
the  time  of  finding  the  indictment.  In  Trinity  term  1774, 
feven  of  the  Judges  againft  four  were  of  opinion  that  there 
ought  to  be  judgment  on  the  conviftion.  The  four  thought 
that  where  aprofecutor  had  it  once  in  his  power  to  take  {he 
principal,  and  neglected  it,  it  took  the  cafe  out  of  the  flat, 
of  Q^  Ann.  But  the  feven  held  that  the  word  cannot  in 
the  ftatute  mud  be  applied  to  the  time  of  the  profecution 
for  the  rnifdemeanor,  if  the  principal  be  then  without  collu- 
fion  out  of  cuftody,  whioh  was  the  cafe  here.  For  though 
the  profecutor  had  acted  weakly  and  negligently  at  firft,  yet 
when  he  had  the  principal  a  fecond  time  in  his  power,  he 
was  refcued  by  force  ;  and  all  due  diligence  was  afterwards 
ufed  to  apprehend  him. 

»i  G.  3.  c.  5S.  But  now  by  the  (lat.  12  G.  3.  c.  58.  it  is  enacted,  "  that 
f'1;  «  in  all  cafes  whatfoever,  where  any  goods  or  chattels  (ex- 

Vide  port    749.  ;    f 

and  stou's cafe,  ««  cept  lead,  iron,  copper,  brafs,  bell-metal,  and  folder,) 
^Re\ ' v  b  "  (l'ie  receiving  °f  which  is  provided  for  by  (lat.  29  Geo.  2- 
p.ojecuttd //•  a  «'  c.  30.  after  mentioned,)  (hall  have  been  fdonioufly  taken 

tnijdftneaner 

whether  principal  be  aauitable  tojufice  or  not. 
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"  or  ftolen  ;   whether  the   offence    of  the   principal  fhall  ch.xvi. 

"  amount  to  grand  larceny  or  fome  greater  offence,  or  to  n^t. 

"  petit  larceny  only,  (except  where  the  perfon  or  perfons. 

"  a&uaily  committitig  the  felony  (hall  have  been   already 

"  convi£led  of  grand  larceny  or  of  fome  greater  offence ;) 

"  every  perfon  who  fhall  buy  or  receive  any  fuch  goods  and 

"  chattels,  knowing   the  fame   to  have   been   fo  taken  or 

"  ftolen,  fliall  be  deemed  guilty  of  and  may  be  profecuted 

"  for  a   mifdemeanor,  and   fhall  be  punifhed  by  fine,  im- 

"  prifonment,  or  whipping,   as   the  court  of  Quarter  Sef-  ™* Z^'*''  *" 

"  fions,  who  are  hereby  empowered  to  try  fuch  offender, 

"  or  as  any  other  court  before  whom  he,  &c.  (hall  be  tried 

<c  fhall  think  fit ;  although  the  principal  felon  or  felons  be 

"  not  before  convicted  of  the  faid  felony  ;  a/id  wheth-r  he, 

"  fhe,  or  they  is  or  are  amenable  to  juftice  or  not.     And  in 

"  cafes  where  the  felony  actually  committed  fhall  amount  to 

"  grand  larceny  or  to  fome  greater  offence,  and  where  the 

"  perfon  or  perfons  actually  committing  fuch  felony  fhall 

*'  not  be  before  convicted,  fuch  offender  or  offenders  fhall 

**  be  exempted  from  being  punifhed  as  acceffary  or  accef- 

"  faries  if  fuch  principal  felon  or  felons  fhall  be  afterwards 

«'  convided." 

By  f.  2.  of  the  fame  aft,  "  one  juftice  of  the  peace  on  Power  to  front 
"  complaint  made  before  him  on  oath,  that  there  is  reafon  f'r fo1*" &?•**• 
'*  to  fufpe£l  that  (lolen  goods  are  knowingly  concealed  in 
**  any  dwelling-houfc,  out-houfe,  garden,  yard,  croft,  or 
"  other  place  or  places,  may  by  warrant  under  his  hand  and 
*e  fcal  caufe  every  fuch  dwelling-houfe,  &c.  to  be  fearched 
"  in  tlie  day-time:  and  the  perfon  or  perfons  knowingly 
*'  concealing  the  faid  ftolen  goods  or  any  part  thereof,  or 
"  in  whofe  cuftody  the  fame  or  any  part  thereof  fhall  be 
*«  found,  he,  fhe,  or  they  b?ing  privy  thereto,  fhall  be 
*'  deemed  guilty  of  a  mifdemeanor,  (and  may  be  brought 
"  before  a  juftice  of  peace,  and  made  amenable  to  anfwer 
"  the  fame  by  warrant),  and  being  thereupon  convicled  by 
"  due  courfe  of  law  fhall  be  punifhed  in  the  manner  afore- 
"  faid."  This  not  to  repeal  any  former  law  for  the  punifh- 
ment  of  fuch  offenders. 

A« 


748  Larceny  and  Robbery. 

(Receivers.) 
Ch.  xvi.  §14  3.       As  to  what  (hall  be  confidered  as  "  goods  and  chattels" 

What  poods,  &C,          .    .   .  i       r       n  r    TTT      n     i»  IT 

•within  the  afis.  withm   thefe  ftatutes  of  W  .  &  M.  and  Ann.,  it  has  been 

«'  holden  (a)  that  they  include  fheep,  and  by  the  fame  reafoning 

§  143.  fowls  and  other  animals.     And  thus  the  receivers  of  dole  n 

sol*  cite*  It!*.  ^or^es  ^ave  keen  brought  within  tbefe  a£ts,  who  are  not 

Tipp.ing,  B.R.  included  in  the  ftat.  3  i  Eliz.  c.  12.  f.  5.  which  oufts  clergy 

and  R^V.  NOU,  as  we^  from  the  acceflaries  after  as  before  the  fa£t,  for  the 

GioucefterSp.  reafon  before  given(^).  But  it  has  been  often  determined,  and 

AfT.  1779.  and  .  „ 

R.  v.  Morris,  ieems  now  to  be  lettled,  that  receivers  of  money  (c)  itolen  are 
o.  3  July  1779,  noc  w|t]j|n  t]ie  ftatutes  :  For  which,  this  reafon  may  be  af- 

C>T.  Nares  and  _  ' 

Builer  js.  figned,  that  though  "goods  and  chattels"  may  in  a  large  fenfe 

(cjs£pfeftr*i  take  in  moner^  Yet  tne  intent  of  thefe  a£ls  only  extended  to 
MS.  &  infra  j  the  receipt  of  fuch  kind  of  goods  and  chattels,  the  property 

and  Ann  Guy's   •.,.,,.  ...  i  1        r  i_    • 

cafe,  o.B.  1781,  in  which,  being  generally  and  in  its  nature  capable  or  being 
i  Leach,  276.  afcertained  by  outward  marks  and  circumftances,  made  it 
fo°n,  clri\fiell  '  more  difficult  for  the  thief  to  difpofe  of  them  without  the 
1-66,  cor.  ajj  0£  tjie  receiver,  by  whom  he  was  thus  encouraged  and 

BithurrtJ.  '  _  .  ° 

3  Burn's  juft.  tit.  protected:  whereas  money  has  not  in  general  any  fuch  du» 


.  marks,  and  it  requires  no  aid  from  a  receiver  to 

fame  conftruc-    give  cffecT:  to  the  theft.     And  if  every  receiver  of  money 
JfVrA'J*    which  happened  to  have  been  ttolen  were  liable  to  be  called 
to  account  for  it,  it  might  be  attended  with  ferious  incon- 
venience to  the  public  in  their  general  dealings  ;  it  being  al- 
ways difficult,  and  fometimes  impoflible,  to  account  for  the 
pofieflion  of  each  individual  coin  which  pafies  in  circula- 
tion.    In  analogy  to  this  a  majority  of  the  Judges,  in  1787, 
ruled   that  bank  notes,   &c.    were    not  within   the    (latutes 
R.  v  Sadi  and    againft  fuch  receivers.    That  was  the  cafe  of  Sadi  and  Wm. 
tu'T'i*-?"'  B'      Morris.     The  indiclment  charged  that  Sadi  alias  George 
MS.  Duller  j.     Horn  in  the  dwelling-houfe  of  S.  S.  felonioufly  ftole,  &c. 
7'^'  Ju^  one  promiflbry  note  called  a  bank  note,  value  290  /.  marked, 

t  nit  S.  C.  ante,  ' 

f.  37.  &C.  and  another  note,  £c.  (of  the  fame  fort),  the  property 

(s.c.  2  Leach,  of  ihe  f^  g>  g_  agajnft  the  form  of  the  ftatute,  and  that 

Wm.  Morris  the  aforefaid  promiflbry  notes  called  Bank 
notes,  &c.  the  fame  being  the  property  and  chattels  of  the  faid 
S.  S.  felonioufly  received  and  had,  knowing  them  to  be  ftolen, 
&c.  After  conviction  it  was  moved  in  arreft  of  judgment 
on  behalf  of  Morris,  that  the  indictment  was  defective  in 
charging  the  notes  to  be  chattels  ;  and  further  that  the  re- 

ceiving 
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<eiving  fuch  notes  was  not  within  any  of  the  before-men-  Ch.xvi.  §  .43. 
tioned  ftatutes.     Thefe  objeftions  were  argued  bVcounfel  °  '«•«•• 

•»  t-  .  antfcL 

before  ten  of  the  Judges,  affembled  at  Serjeant's  Inn,  in  •_ 

Michaelmas  term  1787,  when  feven  of  them  were  of  opi-  (Ab.ent  Lard 

nion  that  the  convidion  was  bad,  on  the  ground  thnt  the  ^/^"B^*"^  ) 

receiving  bank  notes  knowing  them  to  be   ftolen  was  not 

within  the  ftatuteof  William,  which  they  thought  attached  Ar.-.e 

only  on  the  receivers  of  property  which  came  under  the  de- 

nomination of  goods  and  chattels  at  the  time  when  the  act 

pafled  :  and  one  of  the  feven  thought  that  fuch  would  have 

been  the  conftruction  if  the  flat.  2  G.  2.  had  preceded  that 

of  King  William.     But  two  of  the  Judges  were  ilrongly  of  (GouldandAflz- 

a  different  opinion,  to  which  the  other  alfo  inclined;  con-  /Ld.  Lough- 

fidering  it  as  a  confequence  of  law,  that  where  a  new  felony  bcrcug-..} 

was  created  by  ftatute,  it  drew  after  it  all  the   incidents 

of  felony  at  common  law,  and  therefore  included  acceffaries 

before  and  after.    They  thought  that  the  ft.  2  G.  2.  c.  25.  f.  3. 

having  made  it  felony  to  (leal  bank  notes  in  like  manner  as  if 

the  party  had  (lolen  goods  of  the  like  value,  the  receivers  of 

fuch  property  ftood  in  the  like  predicament  as  the  receivers 

of  other  goods  and  chattels.     And  the  opinion  of  the  ma- 

jority in  the  above-mentioned  cafe  feems  to  have  been  much 

fhaken  by  the  refolution  of  all  the  Judges  in  Dean's  cafe  and  D«n'$  cafe, 

other  cafes  which  have  been  before  mentioned,  wherein  bank  V95'  c  0. 

Ante,  1*  cc. 

notes  by  the  operation  of  the  ftat.  2  G.  2.  were  holden  to  be  andSeir.  Pap. 
within  the  ftat.  12  Ann.  c.  7.  againft  dealing  money,  goods,  p°Vj'/y  '796' 
&c.  to  the  value  of  40^.  out  of  the  dwelling-houfe. 

The  Legiflature  have  alfo  made  particular  provifions  in  a        r 
variety  of  cafes  againft  receivers  of  certain  ftolen  goods.     It  i,adt  iron,  l,arh 
was  before  remarked  that  certain  articles  were  excepted  out  'Wf'»  tf'L'1- 
of  the  general  ftatute  of  the  22  G.  3.  c.  58.  :  thefe  were  be-  -^ctau  030. 
fore  fpecially  provided  for  by  the  ft.  29  G.  2.  c.  30.  f.  i.  which  f;  x-- 
reciting  that  "  whereas  the  pradice  of  ftealing  lead,  iron, 
"  copper,brafs,bell-metal,  and  folder,  fixed  to,  or  lying  or  be- 
14  ing  in  or  upon  houfes,  out-houfes,  mills,  warehoufes,work- 
«'  (hops,  and  other  buildings,  areas,  yards,  vaults,  gardens, 
<«  orchards,  or  other  places;  and  alfo  the  dealing  of  fuch 
"  materials  from  fiiips,   barges,    lighters,  boats,  and  other 
"  veflTcls  and  craft,  upon  navigable  rivers,  in  ports  of  entry 
"  or  difcharge,  creeks  and  docks  belonging  thereto,  and  alfo 


" 
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Ch.  xvi.  §144.  «  from  Ofl?  wnarfg    qunvs,   and  other  plnces.  is  beeoriw  a 

Lead,  iron,  brajs,  ' 

upper,  bell-  :*  great  and  notorious  evil,  by  reafon  of  the  difficulty  in  ap- 
mttu :,f.!der.  ((  prehen(jing  an<j  convi&ing  the  thieves,  and  the  (till  greater 
"  difficulty  of  discovering  and  convicYmg  the  buyers  or  re- 
"  ceivers  thereof;  which  buyers  or  receivers  are  the  prin- 
"  cipal  caufc  of  the  commiffion  of  fuch  thefts  ;  and  in  re- 
"  gard  that  the  faid  offences  are  committed  in  fuch  clofe 
"  and  clandcftine  manner  that  there  can  be  no  witnefs  to 
"  the  fame,  but  fuch  who  is  or  are  the  partakers  of  the  of- 
"  fence :  and  whereas  if  the  buyers  and  receivers  of  lead, 
«'  iron,  copper,  brafs,  bell-metal,  or  folder,  knowing  or 
"  having  reafonable  caufe  to  fufpecl:  the  fame  to  be  ftolen 
"  or  unlawfully  come  by,  were  made  original  offenders, 
"  and  punifhable  independent  of  the  apprehenfion  and  con- 
4t  vitlion  of  the  thief ;  and  if  the  apprehending,  profecut- 
"  ing,  and  convicting  the  offenders  in  both  kinds  were  ren- 
"  dered  more  eafy  and  fpeedy,  it  might  more  effectually 
"  tend  to  the  difcovery  and  fuppreffion  of  the  faid  of- 
"  fences:"  For  remedy  whereof  enacls,  "  That  from  and 
«'  after  the  ift  of  October  1756,  every  perfon  who  fhall  buy 
"  or  receive  any  lead,  iron,  copper,  brafs,  bell-metal,  or 
«f  folder,  knowing  the  fame  to  be  unlawfully  come  by  ;  or 
'*  fhall  privately  buy  or  receive  any  flolen  lead,  iron,  copper, 
"  brafs,  bell-metal,  or  folder,  by  fuffcring  any  door,  win- 
*(  dow,  or  fliutter  to  be  left  open  or  unfaftened  between 
"  fun-fctting  and  fun-rifing  for  that  purpofe ;  or  (hall  buy 
««  or  receive  the  fame,  or  any  of  them,  at  any  time,  in  any 
*'  clandefline  manner  from  any  perfon  or  perfons  whatfo- 
"  ever;  fhall,  being  thereof  convi&ed  by  due  courfe  of  law, 
tf  although  the  principal  felon  or  felons  has  not  or  have  not 
"  been  convicted  of  dealing  the  fame,  be  tranfported  for 
"  14  years  to  any  of  his  majefly's  colonies  or  plantations  in 
"  America  according  to  the  laws  in  force  for  the  tranfporu- 
«  tion  of  felons." 

By  f.  n.  This  fhall  not  extend  to  repeal  any  former  lajv 
then  in  being  for  the  punifhmentof  fuch  offenders  :  but  no 
offender  punifhed  by  this  a<Sl  fhall  be  afterwards  liable,  to  be 
punifhed  by  any  fuch  former  law. 

Though  the  firft-mentioned  claufe  inflicts  fo.fevere  a  pu- 
nifhment,  and  the  aft  itfelf  is  framed  in  fuch  a  manner 

9  as 
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as  to  beget  a  doubt  -whether  the  legiflature  did  not  confider  ch.xvi.§  ,44. 
the  receiver  as  a  felon,  yet  it  is  not  fo  enacted  in  terms.     It  I-**/,  «>«»,  f««- 

fpeaks  indeed  of  the  principal  felon  ;  and  the' offender  is  di-  _         ' r 

reeled  to  be  tranfported  according  to  the  laws  in  force  for  J^R.J,  Wjer, 
the  tranfportation  of  felons%  on  conviction  by  due  courfe  of  Polt-  f<  J45- 
law  ;  and  in  the  fubfequent  claufes  other  minor  offences  of 
the  fame  defcription  are  fpecifically  declared  to  be  mifde- 
meanors.;  and  by  a  fubfequent  claufe  all  fuch  mifdemeanors 
are  fubje£ted  to  a  fummary  jurifdidtion,  and  punimable  by 
forfeitures  and  corporal  punifhment ;   and  the  fame   con- 
ftrudtion  feems  to  be  implied  in  the  a£t  of  the  2 1  G.  3.  after 
mentioned  :  yet  I  believe   the  practice  has  been  to  indict 
upon  the  (tat.  290.  2.   as  for  a  mifdemeanour(<7)  ;  that  is,  ^7^  Exception 
I  prefume  where  the  principal  has  not  been   before  con-  »n  itac.  *zG.3. 
vided  of  felony  :  for  by  the  general  act  of  3  W.  3.  c.p.  before  and  wid's'cffej 
mentioned, receivers  in  general  are  made  acceffaries  after  the  ante»  746« 
fact  to  the  felony  ;  and  by  flat.  4  G.  i.  c.  1 1.  they  may  be 
tranfported  for   14  years.     But  the  (tat.  29  G.  2.  c.3<D.  f.  I. 
is  more  comprehenfive  in  the  dcfcription  of  the  offenders 
than  the  general  acts  againft  receivers.     In  the  cafe  of  lead, 
iron,  Sec.  affixed  to  buildings  and  (lolen  therefrom,  the  re- 
ceiver is  by  the  (tat.  4  G.  2.  c.  32.  and  21  G.  3.  c.  26.  before  Ante,  f.  30. 
mentioned,  made  liable  to  the  fame  punifhment  as  if  he  had 
flolen  the  goods ;  which  is  tranfportation  for  7  years,  or  im- 
prifonment  and  whipping. 

By  the  ftat.  2 1  G.  3.  c.  69.  entitled  an  act  to  explain  and  at  G.  3.  c.  69. 
amend  the  ftat.  29  G.  2.  reciting  that  act,  and  that  it  had 
been  found  by  experience  to  prevent  many  felonies  being 
committed  in  refpect  to  the  feveral  articles  mentioned  there- 
in, but  that  the  metal  called  peivter  not  being  included, 
evil  difpofed  perfons  had  taken  advantage  thereof,  and  the 
ftealing  of  pewter  pots  and  other  peiuter,  and  the  buying  and 
receiving  the  fame,  knowing  the  fame  to  be  llolen,  was  be- 
come a  great  evil;  enacts,  "  That  after  the  I  ft  of  Auguft 
"  1781,  every  perfon  who  (hall  buy  or  receive  any  pewter- 
"  pot  cr  ether  veffel^  or  any  peiuter  in  any  form  or  fhape 
«'  whatever,  k:  owing  the  fame  to  be  ftolen  or  unlawfully 
"  come  by  ;  or  (hall  privately  buy  or  receive  any  ftolen  pew- 
?'  ter  by  fuffering  any  door,  window,  or  fhutter  to  be  left  open 

(*}  So  h  apptared  oc  inquiry  in  R.  T.  Stott :  *>\dt  poft. 

«  OT 
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Ch.xvi.  f  144.  «  or  unfaftened  between  fun-fettine  and  fun-riling  for  that 

L-.*d,  iron,  &c.      ..  r  _      ,,    .  b 

r  purpole  ;  or  inail  buy  or  receive  the  fame  at  any  time  in 

'*  any  clandeftine  manner  from  any  perfon  or  perfons  vvhat- 

"  foever  ;  fiuill,  being  thereof  convicted  by  due  ccurfe  of 

V\,lt  ante,  and      "  law,  although  tlie  priin :i[>ul  felon  or  felons  has  not  or  have 

poitl'f.  145!  "  not  keen  convicied  tf  Jleallng  the  fame,  be  tranfported  in 

<(  like  manner  as  ether  felons  are  directed  to  be  tranfported  by 

"  law  for  any  timejiot  exceeding  fcven  years,  or  be  kept 

"  and  detained  in  prifon  and  therein  kept  to  hard  labour  for 

"  any  time  not  exceeding  three  years  nor  lefs  than  one  year; 

"  and  within  that  time  (if  fuch  court  think  fit)  fuch  offender 

"  and  offenders  (hall  be  once  or  oftener  but  not  more  than 

"  three  times  publicly  whipped." 

290  i.e." 30.  It  has  been  confidered  by  fome,  that  the  a£l  of  the 
20  Geo.  2.  c.  -30.  relates  to  the  metals  therein  mentioned 

f?et  confined  ti          '  •> 

raw  ma: trials,      only  in  their  common  or  raw  flate,  as  contradiftinguifhed 
Ms    (ift  from  wrought  goods:  and  upon  the  argument  of  the  cafe  of 

Scon's  cafe,        Rex  v.  Stott  in  Hil.  39  Geo.  3.  B.  R.  a  cafe  of  Rex  v.  Scott 

Aff'  was  citeci  to  that  effca>  as  l»:JV,'ng  b«n  fo  ruled  by  the  late 
Mr.  Serjt.  Adair,  Ch.J  of  Cheiter  ;  in  uhich  he  faid  that 
the  fame  conftrucTion  had  been  put  upon  the  (latute  during 
his  experience  at  the  Old  Bailey  while  Recorder  of  London. 
But  there  is  great  difficulty  in  adopting  fuch  a  conftru£lion; 
for  the  ftatute  fpeaks  of  lead,  iron,  &c.jfixed  to  houfes>  which 
cannot  be  in  their  raw  (late;  but  the  metals  mud  in  fome 
refpe£l  be  manufactured,  and  be  either  bars,  bolts,  rails, 
fheots  of  lead,  or  in  fome  other  form  capable  of  a  more  fpe- 
cific  defcrip'tion  than  merely  lead,  iron,  or  copper.  That 
this  ftatute  was  not  intended  to  be  fo  confined  feems  evi- 
dent from  the  preamble  of  the  ftat.  21  Geo.  3.  c.  69.  before 
fet  forth,  from  whence  it  mult  be  collected  that  the  Legifla- 
ture  confidered  that  \( pfu-ter  generally  had  been  mentioned 
in  the  former  law,  it  would  have  reached  the  cafe  of  receiv- 
ing pewter  pots  after  they  were  itolen  ;  and  that  peiuter  was 
a  fufficient  defcviption  of  every  thing  manufactured  out  of  it, 
and  that  the  form  or  fhnpe  did  not  make  that  defcription 
lefs  proper.  Befide?,  it  is  difficult  to  conceive  that  the  ftat. 
29  Geo.  2.  fhould  recite  that  the  practice  of  dealing  iron, 
&c.  had  become  a  great  and  notorious  .evil,  if  it  meant  only 
to  prevent  the  dealing  fuch  pieces  of  iron,  £c.  to  which  no 
appropriate  name  or  defcriptioh  could  be  given.  • 

The 
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The  cafe  of  Rex  v.  Stott  above  mentioned  was  an  indict-  Ch.xvi.§  144. 
tnent  for  a  mifdemeanor  (removed  by  writ  of  error  from  the  teri  &™'fn 
Quarter  Sefllons)  for  receiving  ftolen  iron  knowing  it  to  be          •  i 

ftolen,  which  was  laid  in  the  indictment  as  fo  many  "  pieces  Rex  v-  Stott> 
of  iron  called  ftrokes,"  fo  many  "  pieces  of  iron,"  and  fo  Q.  R.  MS.  * 
many  f(  pieces  of  iron  called  horfe-fhoes,"  of  a  value  under 
is.  on  which  judgment  of  imprifonment  for  a  year  had  been 
given  by  the  court  below  after  conviction.  The  Court 
of  B.  R.  gave  no  direct  opinion  on  the  fubjecl  j  but  inti- 
mated great  doubt, Whether,  as  the  general  a£l  of  the  22  G.  3. 
c.  58.  exprefsly  excepted  iront  any  other  judgment  could  be 
pafled  than  that  of  tranfportation  directed  by  the  flat. 
29  G.  3.  c.  30.?  on  which  doubt  the  prifoner's  counfel  waved 
any  further  profecution  of  the  writ  of  error.  *  . . 

By  ft.  2G-3-  c.  28.  "  Every  perfon  who  (hall  buy  or  receive        t  j,- 
;<  any  part  of  the  cargo  or  loading  of,  or  any  goods,  (lores,  Radve-^fgetdi 
"  or  things  of  or  belonging  to  any  {hip  or  veffel  in  the  river  <rbomu. ' 
"  Thames,  knowing  the  fame  to  be  ftolen  or  unlawfully  2  G-  3-  «•  *&• 
**  come  by  j  or  {hall  privately  buy  or  receive  any  fuch  goods  ride  *poft.  dr. 
"  ftores,  or  things,  or  anv  part  of  fuch  cargo  or  loading,  by  M*1*1™  M>f* 

*t    f   fc     •  •      ,  ckief—Cutrinr 

iutfenng  any  door,  window,  or  ihutter  to  be  left  open  or  Cardagt,  &c. 
"  unfaftened  between  fun-fetting  and  fun-rifingfor  that  pur- 
:t  pofe  ;  or  {hall  buy  or  receive  the  fame  or  any  of  them  at 
[t  any  time  in  any  clandeftine  manner  from  any  perfon  or  f^eft.  39*40 
"  perfons  whomfoever,  {hall,  being  thereof  convi&ed  by  due  Geo-  3-  c>  *7« 

r        f    i  i     r  ,  r  T  tor  preventing 

courle  of  law,   although  the  principal  felon  or  felons,  depredations  on 
**  offender  or  offenders,  has  or  have  not  been  convicted  of  the  Rivcr> {- l6* 
l{  ftealing  or  unlawfully  procuring  the  fame,  be  tranfported 
"  for  14  years,  &c. 

The  offence  of  receiving  under  this  a£l  has  been  deemed  R.  y.  wyer, 
felony,  though  the  ftatute  do  not  declare  fo  exprefsly  in  this  2TermRep.77« 
claufe.    For  by  the  flat.  3  &  4  W.  &  M.  c.  9.  f.  4.  receivers  of 
ftolen  goods  maybe  profecuted  as  felons :  and  though  by  ftat. 
i  Ann.  ft.  2.  c.  9.  f.  2.  they  may  be  puniflied  as  for  a  •mifde- 
meanor where  the  principal  felon  is  notconvided;  yet  f.  14. 
of  the  2  G.  3.  feemsto  confider  them  as  felons ;  for  thereby 
any  perfon  ftealing  or  unlawfully  receiving  fuch  ftolen  goods      , 
knowingly  (hall,  on  difcorering  two  other  offenders,  be  en- 
titled to  a  pardon  for  all  fuch  felonies.     In  truth  the  ftatute 
feems  only  to  have  made  the  receiving  of  the  goods  under 

3  C 
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<Th.xvi.§i45.  fuch  circumfhnces  evidence  of  their  having  been  received 
by  the  party,  knowing  them  to  have  been  ftolen. 


However  the  legiflature  feem  to  have  confidered  it  only  as  a 
c.  87.  f.  22.  '      mifderneanor  by  the  ft.  39  &  40  G.  3.  c.  87.  f.  22.  which,  re- 

/£//  r^Jd"S       citin#  that  "  wnereas  by  tne  ft-  2  G-  3-  c-  28.  perfons  guilty  of 

injianter.  "  certain  offences  are  punifliable  by  tr.infportation  for   14 

t(  years,  but  the  faid  offences  not  being  by  the  faid  a£t  de- 

"  clared  to  be  felony,  the  trial  thereof  may  in  all  cafes  be 

"  put  off  by  means  of  a  traverfe  to  the   next  Seffions  after 

"  the  finding  of  the  bill  of  indictment  for  the  fame,  and  the 

*'  offender  be  in  the  mean  time  bailed  (a),  whereby  juftice  has 

>.   "  been  in  many    inftances   eluded ;"    for    remedy    thereof 

^       •          enacts,  "  that  from  the  paffmg  of  the  act  whenever  any  in- 

"  ditlment  fhall  be  found  againft  any  perfon  for  any  of  the 

"  faid  offences,  tl' c  perfon  fo  indicted  fhall  plead  to  the  faid 

"  indictment  without  having  time  to  traverfe  the  fame,  as 

"  is  ufual  in  cafes  of  mifdemeanors." 

§  I4<5.  By  flat.  10  G.  3.  c.  48.    "  Every  perfon  who  fhall  buy  or 

Ri-cd-verf  of/ttL'-  .... 

ehipiate,&c.  receive  any  itoien  jewel  or  jewels,  or  any  itolen  gold  or 

10  G.  3.  c.  48.    "  filver  plate,  watch,  or  watches,  knowing  the  fame  to  have 
"  been  ftolenj  fhall,  in  all  cafes  where  fuch  jewel  or  jewels, 
tc  or  gold  or  filver  plate,  (hall  have  been  felonioufly  ftolen, 
"  accompanied  with  a  burglary  actually  committed  in  the 
^  "  ftealing  the  fame,   or  fhall  have  been  felonioufly  taken  by 

"  a  robbery  on  the  highway,  be  triable  as  well  before  con- 
"  vi£tion  of  che  principal  felon  in  fuch  felony  and  burglary, 
"  or  robbery,  whether  he  fhall  be  in  or  out  of  cultody,  as 
tf  after  his  conviction.  And  if  any  perfon  fo  buying  or  re- 
"  ceiving  fuch  jewel  or  jewels,  or  gold  or  filver  platf,  fhall 
"  be  convicted  thereof,  he  fhall  be  adjudged  guilty  of  fe- 
"  lony,  and  tranfported  for  14  years,"  &c. 

S'  V\E  M°/^'        Uncler  thls  ftatute  Eftl»er  Mofes  was  indifted  at  the  Kent 

Kent  Sum.  AIT. 

i/;!-),  cor.  Summer  affixes  1783,  before  Gould  J.  The  indictment  fet 
Ssl'oiuid  and  *°rtn  a  robbery  of  Mr.  Drummond  in  the  highway  of  a 
Buiier  J.  watch,  gold  watch-cafe,  a  red  cornelian  feal  fet  in  gold,  and 

MS.  Crown  Caf.  .  .  u-     r      •  i  i 

Ref.  and  MS.  a  wuite  one>  all°  let  in  gold  ;  and  then  charged  that  the  pri- 
Jud-  foner  received  the  ftolen  watch,  jewels,  and  gold  plate  above 

si  cornelian  ftalh    •  ... 

i  jewel  within      rncntioned,  knowingly,  agamic  the  form  of  the  ftatute.    Ihe 

lAe  ad. 

.  (a]  In  R.  v.  Wycr  (ante)  the  Court  refufed  to  bail  the  prifoner,  on  the  fuppoG- 
tJon  ibat  the  offence  HAS  i'elony. 

3  words 
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words  "  ivatch  or  ivrtches"  are  omitted  in  the  latter  part  of  ch.xvi.§i46. 

the  ftatute,  which  makes  the  felony.     And  the  prifoner  be. 

ing  convicled,  judgment  was  refpited  to  take  the  opinion  of 

the  Judges,  Whether  the  receiving  agold  watch  and  fuch  feals, 

knowing  tliem  to  have  been  ftolen,   (being  taken  by  robbery 

in  the  highway,)  were  a  felony  within  the  a£l  ?  This  wasfirfl 

debated  by  all  the  Judges  in  Mich,  term  1783,  and  adjourned 

for  further  eonfideration  to  Hil.  term  fucceeding  ;  when  ten 

Judges   prefent  (and  one  abfent  and  concurring)   held  the 

pri  loner   well  convitled.     Some  thought   the  gold   in   the 

watch  might  be  deemed  plate;  but  others  thought  that  was 

not  the  meaning  of  the  (latute  :  but  all  held  that  thefeah  fet 

ingc.  wilder  the  word  jewels. 


' 


Alfo  the  receivir  r  (lolen  goods  knowingly  has'      1  14, 

been  before  noticed,  in  treating  of  feveral  particular  defcrip-  Receivers  ofafS 
rions  of  property,  the  ftealing  of  which  has  been  prohibited  f.J^ 
under  fpechl  penalties;  amoncrft  thefe  may  be  reckoned  the 
receiving  of  ilolen  woollen,  linen,  and   cotton  goods,  and  ^nte,  f.  28.  &c. 
garden  plants,  &c.     So  by  liar.  25  G.  2.  c.  10.  every  perfon 
who  (hall  buy  or  receive  any  wad  or  black  cawke,  otherwife  ELck  lead. 
black   lead,  fo  unlawfully  taken  and  carried   as  is  therem.  Ac:e>  f-  3*« 
before  mentioned,  mall  be  deemed  guilty  of  fefony,  and  on 
conviction  be  fubjetl  to  all  the  pains  and  penalties  which 
perfons  can  or  may  by  the  laws  and  ftatutes  of  the  realm  bs 
(ubjecjt  to  for  buying  or  receiving  Itolea  goods  or  chattels 
knowingly. 

Having  before  touched  upon  the  offence  of  ftealing  naval        *  ..o 
and  military  (lores,  it  remains  cow  to  confider  how  the  law  Naval  and  r.-;,7- 

ftands  with  regard  to  receivers  of  fuch  (lores.  t^y  fores  of  the 

-. 

By  the   flat.  9  &  10  W.  3.  c.  41.    reciting,  "  that  not-  9  &  '°  w-  3« 
"  withftanding   the  laws.  made  for  preventing  the  ftealing  pubPc  aa  by 
"  and  embezzling  of  the  King's  (lores  of  war  and  naval  ft-  I.G:  '•'*•*• 
"  (lores,  thcfe  fraud?,  thefts',   and  embezzlements  are  fre-  Ante,  f.  53. 
"  quently  pra£lifed,  and  the  convicling  of  fuch  offenders  is 
"  rendered  difficult   and  impracticable,  by  reafon  it"  rarely 
"  happens  that  direft  proof  can  be  made  of  fuch  offenders 
"  immediate  taking,  embezzling,  or  carrying  away  any  of  his 
«  majefty's  faid  ftores,  &c.  out  of  his  ftorehoufes,  docks, 
3  C  z  «  ihips, 
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ch.xvi  §145.  it  fl,jpS   &C4  or  other  places  for  keeping  and  prefervine  th£ 

K^g  t  floret,  &e.  *  •     * 

r  '  *  fame,  but  only  that  fuch  goods  are  marked  with  the  King's 

"  mark,  and  found  in  the  cultody  and  poflcfiion  of  the  perfoff 
"  accufed,  &c.  ;  for  preventing  fuch  embezzlements  for  the  fu- 
"  ture,  and  for  the  more  effectual  execution  of  thelaws  already 
'*  in  force  againft  fuch  embezzlementsand  thefts,"  it  isenact- 


warlike  or      ed,  "  that  it  fhall  not  be  lawful  for  any  perfon  or  perfons  what- 

•»**"» 


*"        f°every  other  than  perfons  authorifed  by  contracting  with 


«  the  King's  principal  officers  or  commifiioners  of  thenavy> 
%M/*L  *  "  ordnance,  or  victualling-office,'  for  his  majefty's  ufe,  to 

"  make  any  ftores  of  war  or  naval  {lores  whatfoever  with 
,  ..•*  the  marks  ufually  ufeci  to  and  marked  upon  his  majefly's 
***  faid  warlike  and  naval  or  ordnance  (lores  ;  viz.  any  cord- 
"  age  of  three  inches  and  upwards,  wrought  with  a  white 
'"  thread  laid  the  contrary  way;  or  any  fmaller  cordage, 
"  viz.  from  three  inches  downwards,  with  a  twine  in  lieu  of 
"  a  white  thread,  laid  to  the  contrary  way  as  aforefaid  ;  or 
4  «'  any  canvas  wrought  or  unwrought,  with  a  blue  (break  in 
"  the  middle;  or  any  other  ftores  with  the  broad  arrow,r.by 
"  ftamp,  brand,  or  otherwife  ;  upon  pain  that  every  fuch 
"  perfon  or  perfons  who  fhall  make  fuch  goods  fo  marked  ad 
«*  aforefaid,  not  being  a  contraclor  with  his  majefty's  prin- 
"  cipal  officers  or  cornmiftioners  of  the  navy,  ordnance,  or 
"  viclaallers,  for  his  majefty's  ufe,  or  employed  by  fuch 
'«  contractor  for  that  purpofe  as  afovefaid,  fhall  for  every 
«'  fuch  offence  forfeit  fuch  goods,  and  200!.  with  colls  of 
"  fuit,  one  moiety  to  the  King,  the  other  to  the  informer,  ttf 
"  be  recovered  by  action  of  debt,"  &c. 

ferfeminvihojc        By  f.  2.  "  .  Such  perfon  or  perfons  in  wliofe  cuftody,  pof- 
tuttody  fucb        <t  feflion    or  keeping  fuch  goods  or  ftores  marked  as  afore- 

marLtd  floret  are  °  .  ,        f. 

fou«d,  aid  -who  tt  faid  fliall  be  found,  not  being  employed  as  aforefaid  j  and 
"  fuch  Perfon  or  Pe^ons  who  fhall  conceal  fuch  goods  or 
«  ftores  marked  as  aforefaid,  being  indicted  and  convicted 
"  of  fiich  concealment,  or  of  the  having  fuch  goods  found 
it  in  his  cuftody,  pofleflion,  or  keeping,  fhall  forfeit  fuch 
and'  "  goods  and  2ool.,  together  with  the  cofts  of  profecution  ; 

viJe  (.  109.  «  one  moiety  to  the  King,  and  the  other  to  the  informer,  to 
<«  be  recovered  as  aforefaid,  and  fhall  alfo  fuffer  imprifon^ 
«'  ment  till  payment  and  performance  of  the  faid  forfeiture; 
««  unlefs  fuch  perfon  (hall  upon  his  trial  produce  a  certificate 

6  under 
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under  the  hand  of  three  or  more  of  the  King's  officers  or  Ch. _xvij  ,48. 


ores 

nta. 


. 

"  commiffioners  of  the  navy,  ordnance,  or  vidlualkrs,  ex- 
M  prefling  the  numbers,  quantities,  or  weights  of  fuch  goods 
"  as  he  or  (he  (hall  then  be  indicted  for,  and  the  occ^fion 
**  and  reafon  of  fuch  goods  coming  to  their  hands  or  pof- 
«  feffion." 

In  addition  to  which,  by  the  ftat.  9  Geo.  i.  c.  8.  f.  3.  ExterJed  t>  < 
"  Every  perfon  lawfully  convicted  of  having  in  their  cuftody  ^.^jj 
"  any  timber,  thick  {luff,  or  plank,  marked  with  the  broad 
"  arrow,  by  (lamp,  brand,  or  otherwife,  or  of  concealing 
*'  any  timber,  &c.  fo  marked,  (hall  fufTer,  forfeit,  and  pay 
"  as  for  having,  keeping,  or  concealing  any  other  warlike, 
"  naval,  or  ordnance  (lores,  contrary  to  the   faid  aft"  of 
King  William. 

By  f.  4.  of  the  ft.  9  &  io\V.  5.  the  commiflioner*,  &c.  may  9&ioW.  3 
fell  and  difpofe  of  any  of  the  faid  (lores  fo  marked,  &c.  as  'cwmjult'-t 
theretofore,  and  the  buyers  may  keep  and  enjoy  the  fame  with. 
out  incurring  the  penalty  of  this  or  any  other  law,  on  produc- 
ing a  certificate  or  certificates  under  the  hand  and  feal  of  three 
or  more  of  the  faid  principal  officers  or  commiffioners,  &c.  that 
they  bought  fuch  goods  from  them,  or  from  fuch  perfon  or 
perfons  as  bought  the  faid  (tores  from  the  faid  officers,  &c.        A 
ar  any  time  before  fuch  (lores  were  found  in  thtir  cuftody:  ^ 

*'  in  which  certificate  or  certificates  the  quantities  of  fuch 
"  (lores  (hall  be  expreffcd,  and  the  time  when  and  where 
*'  bought  of  the  faid  commiffioners ;  who,  or  any  three  or 
?'  more  of  them,  are  directed  to  give  to  fuch  perfon  or  per- 
"  fons  who  defire  the  fame,  and  have  bought  or  (hall  here- 
«{  after  buy  any  of  the  faid  (lores,  uichin  30  days  after  the 
«'  fale  and  delivery  of  the  faid  (lores  fo  fold,  or  to  be  fold  as 
«'  aforefaid." 

Sect.  8.  provides  that  the  King's  (lores  may  be  lent  by  0?  ltr.i  titm  tt 
the  faid  officers  or  commiffioneis  of  the  navy,  or  any  chief  /VJ  ir.  mjtrtfs. 
commander  of  any  of  the  King's  (hips  at  fea,  to   any  mer- 
chant (hip  in  diilrcfs  or  othtrwife,  as  before  the  a£l,  in  cafe 
fuch  goods  be  rcftored  with  all  poffible  conveniency,  and  , 
the  perfons  fo  borrowing  have  fuch  certificate  as  aforefaid, 
which  fuch  officers,  &c.  are  empowered  to  grant. 
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Ch.xvi.§i43.       By  flat,  i  Geo.  i.  ft.  2.  c.  25.  f.  3.    "  The  faid  principal 

King's/lens,  &c.    le        rs-  •  rr  r      i 

_  oracers  and  commmioners  of  the  navy,  or   any  one  or 

i  Geo.  i.  ft.  2.     "  more,  (hall  have  power  to  inquire,  and  by  warrant  under 
c.  2  ^  made  per-  "  hand  and  feal  to  empower  any  perfon  to  feareh  for  the 

petual  by  9  G.  r. 

c.  8.f.  3.  ft  fame  in  all  places,  in  like  manner  as  juftices  of  peace  may 

Summary  jurif,    ,,<  d(J  ln      f      {  fel0ny,  and  punifh  the  offenders  bv  fuch  fine 

aifrion  to  inquire  ' 

and.pun'ifhpr       <c  and  imprifonment  as  aforefaid,  (/'.  e.  (by  f.  i.).fuch  fine  not 

(mal1.  en>J-tzzle-      t,  \-  i  •  -r  i 

v.ex's  &£  exceeding  2os.,  and  impnionment  not  exceeding  a  week,  et- 

"  ther  in  the  next  gaol,  or  in  the  cuftody  of  the  meO'engers  at-. 
*'  tendant  on  them  ;  and  they  may  alfo  difcharge  the  party 
"  from  fuch  fine  and.  imprifonment;  and  on  non-payment 
"  of  the  fine  fo  impofed  and  not  remitted,  may  imprifon  the 
"  offender  till  payment,  or  otherwife  caufe  him  to  be  fent  to 
*'  the  houfe  of  correction  next  to  the  place  where  the  offence 
"  was  qommitted,  there  to  be  kept  to  hard  labour  for  two 
*'  months  ;  which  fine  is  to  be  paid  to  the  clerk  of  the  cheft  . 
"  at  Chatham;)  the  value  of  the  goods  fo  embezzled  or 
"  filched  away  not  exceeding  20  s.  and  caufe  the  goods  to 
"  be  brought  in  again  :  and  if  the  offence  require  a  feverer 
"  punifhment,  then  they,  any  one  or  more  of  them,  may 
"  commit  fuch  offender  to  the  next  gaol,  or  to  the  cuftody 
'  "  of  their  meflenger  aforefaid,  till  he  enter  into  recognizance 
*'  with  furety  or  fureties,  according  to  the  nature  cf  the 

jjt   *_       „.       "  offeree,  to  appear  and  anfwer  to'ftie  fame  in  the  court  of 
**  Exchequer  or  other  court  where  the  King  fhall  queftion 
j^       "  him  for  the  fame  within  a  year  following,  on  proctfs  duly 
"  ferved  for  that  purpofe  on  fuch  offender. 

By  f.  4.  a  fummary  jurifdiftion  is  given  to  certain  officers 
to  inquire  of  and  punifh  embezzlements  of  fuch  ilores  un- 
der the  value  of  20  s. 

$G.  i.e.  8.  The  ftar.  9  Geo.  i.  c.  8.  f.  4.  (referring  to  the  offences, 

>r//;,'/?,,n«       defcribed  in   the  2d  fed,  of  the  flat,  o  &  loW.  3.  c.  41. 

mitigate  penalty  . 

ond'coHimit  to        and  the  additional  provifion  made  by  the  3d  fe£r.  of  the  laid  act 
gaci,&c.  y  Geo.  j.  c.  8.)  provides,  "  That  it  (hall  and  may  be  lawful 

"  for  any  judge,  juftice,  &c.  before  whom  any  offender  fhall 
"  be  convi&ed  of  any  of  the  offences  before  recited,  ena£t- 
*'  ed,  or  mentioned  in  this  a&,  to  mitigate  the  penalty  for 
"  the  fame  as  they  fhall  fee  caufe,  and  to  commit  the  of- 
t(  fendeffo  convi£led  to  the  common  gaol  of  the  county,  &c. 
where  the  offence  fhall  be  committed  until  payment  of 
the  penalty  and  forfeiture  impofed  by  this  or  the  faid 

"  former 


*' 
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:<  former  act,  or  mkigated  as  aforefaid  ;  or  to  punifli  fuch  CH.XVI  *id8. 

"  offender    corporally,     by   caufing   him     to    be    publicly  Kings Jtcm,fft. 

"  whipped  or  committed  to  fome  public  workhoufe,  there  to  ~" 

*'  be  kept  to  hard  labour  for  fix  months,  or  a  Itfs  time,  in  the 

"  difcrttion  of  fuch  judge,"  &c.  And  by  f.  5.  "  Where  any  Dilute  as  to  title 

"  difpute  fhall  arife  between  the  perfons  on  whofe  informa-  '• /"•**». 

"  tions  or  oaths  any  offender  or  offenders  againft  this  or  the 

"  former  act  fhall  be  profecuted  and  convidled,  touching  any 

"  right  or  title  to  any  of  the  forfeitures  or  penalties  before 

"  mentioned, or  any  part  thereof,  the  judge,  juftice, or  juftices 

"  before  whom  fuch  offender  or  offenders  fhall  be  convicted 

tl  fhall  examine  the  matter,  and  finally  determine  the  fame." 

Then   the    ftatute    17    Geo.    2.  c.    40.    f.     10.    reciting  17  G.  i.  c.  ^e. 
the  aci  of  the   9   &   10  W.   3.    c.  41.   againft  the    mak-  *'  :0> 
ing,  &c.  (lores  with  the  King's  marks,  and  the  having  fuch 
ftores  fo  marked,  or  concealing  the  fame,   or  the  additional 
ftores  mentioned  in  the  gd  fe£t.  of  the  flat.  9  Geo.  I.  c.  8. 
and  reciting  alfo  the  laft-mentioned  claufes  (f.  4  &  5.)  of  the  '  , 

fame  act  i  and  that  *<  whereas  fome  doubts  had  arifen 
"  touching  the  method  of  trial  and  punifhment  of  offenders 
"  againft  the  faid  recited  a:ls,  whether  they  might  be  in- 
"  dieted  and  tried  for  the  offences  in  the  faid  acts  mention- 
"  ed,  and  whether  any  judge,  or  juftice  of  aflize,  or  juftices 
"  of  peace  at  fefliuns  rilight  hear,  try,  and  determine  the 
"  fame,  and  on  ccnv'i£lion  fct  fuch  fine  or  mitigate  the 
"  fame,  &c. ;  or  whether  fuch  offenders,  in  order  for  re- 
"  covering  the  faid  forfeitures  and  penalties  infli&ed  by  the 
"  faid  atl  could  only  be  proceeded  againft  by  action  of 
"  debt,  &c.  in  fome  court  of  record  atWeftminfter;  by 
"  reafon  of  which  doubts  offenders  indi£led,  &rc.  had  efcaped, 
11  &c. ;  for  explaining  the  fame,  declares  and  enacts,  that  it 
"  fhall  and  raay  be  lawful  for  any  judge,  juftice,  or  juftices  J^dgaatUt 
"  at  the  affizes,  or  juftices  of  peace  at  the  general  quarter  ^^'//^f  q"ar, 
"  feffions,  &c.  to  hear,  try,  and  determine  by  indictment  or  ^,^«  «^ 

f          i  T         ii  i  •  rr-  i   •      iftpo/e  any  f.r.c 

•*  ctnerwiie  all  or  any  the  crimes  or  offences  mentioned  m  r,-texctedir.g 
"  the  faid  recited  acts,  and  that  the  judge.  &c.  before  whom  *oot.foray 

...  J  efface  vritbin  the 

1  fuch  offenders  fliall  be  indicated  or  tried  and  convicted  of  9#  J0  w.  3. 
"  all  or  any  the  offences  in  the  faid  recited  ads  mentioned,  c'4'-  W9G- 

1  i.  c.  8.  aadmay 

"  may  impofe  any  fine  not  exceeding  200 1.  on  fuch  offender  *u-'igattt  &c.  «r 
"  or  offenders,  one  moiety  to  the  King,  and  the  other  to  the  j^J^JjJi 
*'  informer ;  and  may  mitigate  the  faid  penalty  and  forfei-  pumjbmtut. 
«f  tures  inflicled  by  the  faid  recited  acts,  or  cither  of  them  . 
304  "  and 
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ch.  xvi.  §148.  "  and  to  commit  the  offenders  fo  convicted  and  fined  to  tha 
jCng  sftorti,  &c.  (f  common  gaoj  Of  tfoe  county  or  place  where  the  offence 

"  was  committed  until  payment  thereof,  £c.  ;  or  in  litu 
"  thereof,  to  punifh  fuch  offenders  in  the  premifes  corpo- 
*'  rally,  by  caufmg  them  to  be  publicly  whipped,  and  com- 
"  mitted  to  fome  houfe  of  correction  or  public  workhoufe, 
"  there  to  be  kept  to  hard  labour  for  three  months,  or  lefs 
"  time,  in  the  difcretion  of  fuch  judge,"  &c. 

Eland's  cafe,  Under  this  claufe  it  is  holden,  that  the  Court  have  au- 

Mich.  1793.       thority  to  adjudge  the  offender  to  fuffcr  corporal  punifhment, 
»  Leach,  678.     although  he  be  ready  and  offer  to  pay  the  penalty  of  200  1. 


140  at'  39  &4°  Geo.  3-  c.  89.  f.  i.  reciting  the  acts  of 

39  &  40  Geo.  3.  the  22  Car.  2.  c.  5.    9  &  i  o  W.  3.  c.  4  1  -    9  Geo.  i  .  c.  8. 

A9n\a*orCthe  and  *  7  Geo-  2-  c-  4°»  f-  Io-  and  tnat  "  notwithftanding  the 

better  prevent-  «  penalties  and   punifhments   inflicted  by  the  faid  recited 

«  zlfment'of  his  "  a&s»  tne  ftealers>  embezzlers,  and  receivers  of  his  majef- 


na-    tt  t«'s  warlike  and  naval,  ordnance,  and  victualling  {tores 

1  val,  ordnance,  '  .  ° 

*'  had  greatly  mcreafed,  lo  that  it  had  become  neceffary  to 


"  ftores'"  '  "  make  fome  further  and  more  effectual  provifion  for  pre- 

"  venting  their  wicked  practices  in  future  ;"  ena£ls,  *'  that 

"  from  and  after  the  paffing  of  the  act  (28th  July  1800) 

Xvery  per/on  (not  «  every  perfon  or  perfons,  (fuch  perfon  or  perfons  not  being 

a  contractor  ,&€.)     .  ~  •!/••! 

tvbo  {ball  k«M-        a  contractor  or  contractors,  or  employed  as  in  the  faid 
ingfy,  &c.  Jilt  or  n  recited  aft  of  the  9&  ioW-3.   is  mentioned,)  who  (hall 

deliver,  or  re-  ...       .  .  .       ..  ..  • 

willingly  or  knowinglyy^//  or  dehwr%  or  caufe  or  procure 


his  popfftonany    <<  to  fo  fo^  Or  delivered,  to  any  perfon  or  perfons  whomfo- 

itaval,  ordnance,  '  ' 

or-viaualling       *'  ever  j  or  who  iliall  willingly  or  knowingly  receive  or  have- 

^•aw'/ne'er  *  "  '"  ^*?>  ^cr>  or  t^e'r  cu^oc'y»  poflcflion,  or  keeping,  any 
m-w,  omctmerc  **  ilores  of  war,  or  naval,  ordnance,  or  victualling  ftores4 
than  one  third  tf  QT  ^  whatfoever  marked  as  in  the  faid  re- 

m>0f  ?j    tina  Juco  * 

"  cited   acts   are  expreffed,  or  any  canvas  marked   either 

"  with  a  blue  ftreak  in  the  middie>  °r  with  a  biue  ftreal« 

«'  jn  a  ferpcntine  form,  or  any  bewper,  otherwife  called 
lf  buntin,  wrought  with  one  or  more  ftreaks  of  raifecj 
«  tnpe;  (the  faid  ftores  of  war,  or  naval,  ordnance,  or 
"  victualling  ftores,  "or  goods  above  mentioned,  or  any  of 
<«  them  being  in  a  raw  or  unconverted  ftate,  or  being  new, 
"  or  not  more  than  one-third  worn);  and  fuch  perfon  or 
«'  perfons  who  fhali  conceal  fuch  (lores  or  goods,  or  any  of 
«'  them,  marked  as  aforefaid,  fliall  be  deemed  receivers  ef 
(<  Jlojen  goods  knowing  them  to  have  been  ftolen,  and  fli^ll 

«  on 
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<:  on  conviction  be  tranfported  beyond  the  feas  for  the  term  ch.xvi. §J49. 

f  f  , -i  i  r  Ktr.f'sfteres.^c, 

<f  of  fourteen  years,  m  like  mannet  as  other  receivers  or 

*'  ftolen  goods  are  dirtied  to  be  tranfported,  &c.  unlefs  uuitfi  he  preface 

tc  fuchperfonor  perfons  fhall  upon  their  trial  produce  a  cer-  *""<fica'efnm 

•  r-  i        >          i         /•    i  r  i  •  •    n    i     f  ^*  t(rmmiJjlc,ner!t 

'  tificate  under  the  hands  of  three  or  more  of  his  majefty  s  &c.  auwntng 
"  principal  officers  or  commiffioners  of  the  navy,  ordnance, 
tf  or  victualling,  exprefTing  the  numbers,  quantities,  or 
«*  weights  of  fuch  (lores  or  goods  as  they  (hall  then  be  5n- 
"  dieted  for,  and  the  occaGon  or  reafon  of  fuch  flores  or 
"  goods  coming  to  their  hands  or  pofleffion." 

By  f.  2.  "  Such  perfon  or  perfons,  (not  being  a  contractor 

«  r       r  •  J  \  •         L    /• 

c<  or  contractors,  or  employed  as  aforefaid,)  in  whofe  cu  11  o -/«,«/<£ 

"  dy,  pofTeflion,  or  keeping  any  of  the  faid  flores  called  —"'"  au^*f</» 
"  canvas,  marked  with  a  blue  flreak  in  a  ferpentine  form,  new,  &c.)or 
ft  or  bewper,  otherwife  buntin,  wrought  as  above  mention-  ^J^a  j  e 
If  ed,  (hall  be  found,  (fuch  canvas  or  bewper,  &c.  not  being  <**y  <-fenctc«n- 
"  charged  to  be  new,  or  not  more  than  one-third  worn,)  w.Vr 
"  and  all  and  every  perfon  and  perfons,  who  (hall  be  con- 

•  n  n~  r 

'  vitred  of  any  offence  contrary  to  fo  much  of  the  faid  re- 
"  cited  a&  of  the  o&  10  W.  3.  as  relates  to  the  making,  or  zoo{  (t»kick 

.        .  rr  rr-  may  be  mitigate!} 

1  the  having  in  pofiemon  or  concealing  any  of  his  majefly's  ftftrar+**l 
"  warlike,  or  naval,  or  ordnance  flores,  marked  as  therein 
tf  fpecified,  fti.ill,  befides  forfeiting  fuch  flores  and  200 1. 
"  and  cofls  as  therein  mentioned,  be  corporally  punifhed  by 
*'  pillory,  whipping,  and  imprifonment,  or  by  any  or  either 
"  of  the  faid  wavs  and  means,  in  furh  manner  and  for  fuch 

J 

ft  fpace  of  time  as  to  the  judge  or  jufnces  before  whom  fuch 
"  offender,  i\c.  fhall  be  convicled  fhall  feem  meet,  &c. 
"  Provided  that  fuch  judge  or  juflices  may  mitigate  the  faiJ 
"  penalty  of  200!.  as  they  fliall  fee  caufe." 

"  Provided  (f.  3.)  that  nothing  in  this  a£l,  or  in  the  faid 
"  recited  a£l  of  the  y  &  10  W.  3.   fliall   be  -deemed  to  ex-  "***£*<> 
"  tend  to  exemnt  from  the  operation  of  this  or  the  faid  re-  bonSfide 
«•  cited  a£l  any  perfon   or  perfons  being  contractors,  orfort""!a 

•  .  or  returned  to 

!t  employed  as  in  the  find  laft-mentioned  aci  is  mentioned,  them. 
"  except  only  fo  far  as  concerns  flores  or  goods,  marked  as 
<f  aforefiid,  which  fhall  be  bonzfide  provided,  made  up,  or 
"  manufactured  by  fuch  perfons,  or  by  their  order,  and 
"  which  fhall  not  have  been  before  delivered  into  his  majcf- 
'<  t\'s  ftore;  unkfs,  having  been  fo  delivered,  they  fliall  have 

«  been 
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ch.  xvj.  §140.  "  been  fold  or  returned  to  fuch  perfons  by  the  commiffion 
Kmg  s/iores,&c.  t(  erg  Q£  ^jg  majeftv»s  navy^  ordnance,  or  victualling  re 

««  fpedivcly." 


-  Sect.  4.  enacts,  "  That  if  any  perfon  or  perfons 

D,faci»x  marks     "  from  and  after  the  paffing  of  this  aft,  (28th  July  1800,) 
en  the  King's       «  wjifully  and  fraudulently  deftroy,  beat  out,  take  out,  cut 

ftorti,  felony,  and  1 

tranffortaiionfor   tf  out,  dctace,  obliterate,  or  erate,  wholly  or  in  part,  any  ot 


i+jtan.  ((  the  marks  in  the  fa;d  aft  Of  tjie  p  &  10  W.  3.  or  in  this 

"  act  mentioned,  or  any  other  mark  whatsoever  denoting  the 
<{  property  of  his  majefty,  &c.  in  or  to  any  warlike  or  naval, 
«(  ordnance,  or  victualling  ftores  ;  or  caufe,  procure,  employ, 
"  or  direct  any  other  perfon  or  perfons  fo  to  do,  for  the 
"  purpofe  of  concealing  his  majeftyV  property  in  fuch 
"  llores;  fuch  perfon  or  perfons  (hall  be  deemed  guilty  of 
**  felony,  and  fhall,  on  conviction,  be  tranfported  to  parts 
"  beyond  the  feas  for  14  years  in  like  manner  as  other 
«  felons,"  &c. 

«  i  ci-  By  f.  5.  <{  If  any  perfon  or  perfons  hereafter  convicted  of 

perjoiu  ast  tranf-  (i  any  offence  contrary  to  this  a£l,  for  which  he   fhall  not 

%fftw*tebft  *'  have  been  tranfported  ;  or,  contrary  to  the  faid  recited  aft 

thiiaa,a«d  (i  of  the  o  &  10  W.'Q.,   fhall  be  guilty  of  a  fc-cond  offence, 

guilty  tf  eft***  ..'                           LA                            r                        r«  t 

cfe  nee  againft  ib'u  *'  either  contrary  to  that  act   or  the    prelent  act,  which 


jJubi  "  wou^  not  otherwife,  as  the  firft  offence,  fubjecl  them  to 
jronfpertidf*      "  tranfportation,    and  fhall  be  thereof  legally   convi&edj 


a  ^  yearj.  ((  faffo  perfon  or  perfons  fhall,  by  judgment  of  the  court 

"  wherein  they  fhall  be  fo  convicted,  be  tranfported  for 
"14  years,  in  like  manner  as  other  offenders,"  &c. 

Returning  from          By  f.  6.  "  Perfons  fo  tranfported,  &c.  returning  into  any 
tranftortalion  be-  „  Q£  Great  Brjfajn    r  ireian<|  before  the  expiration  of 

fnre  iermexfued, 

death.  "  the  term,  &c.  fhall  fuffer  as  felons,  and  have  execution 

"  awarded  againft  them,  as  perfons  attainted  of  felony, 
"  without  benefit  of  clergy." 

Court  may  esm-  "  Provided  (f.  7.)  that  it  fliall  and  may  be  lawful  for  the 
te  tranfporta-  t(  CQVLrt  before  whom  any  offender  fhall  be  indicted  and 

for  corp-.ral  -      ,  . 

mjhmeni  &nd     ff  convicted  of  all  or  any-  of  the  crimes  or  offences  herein 
'  «  before  mentioned  to  be  punifhable  with  tranfportation,  to 

"  mitigate  or  commute  fuch  punifhment,  by  caufing  the 
"  offender  or  offenders  to  be  fet  on  the  pillory,  publicly 
"  whipped,  fined,  or  imprifoned,  or  by  all  or  any  one  or 

"  more 


mute 
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"  more  of  the   faid  ways  and   means,  as  fuch  court  In  its  Ch  XVI. 
"  difcretion  (hall  think  fit;  one  moiety  of  which  fine  (if  any     K'*ZS  f';r": 
(t  impofed)  {hall  be  to  his  majefty,  &c.  and  the  other  moie- 
"  ty  to  the  informer  ;   and  alfo  to  order   fuch  offender  or 
tc  offenders  to  be  imprifoned  until  fuch  fine  be  paid." 

By  f.  8.  perfons  difcovering  to  the  navy,  ordnance,  or  §ic2. 
victualling  boards,  or  apprehending,  or  firft  informing  againft  Re-u^rd  - 
a,ny  offenders  guilty  of  dealing  or  embezzling  fuch  flores, 
or  of  any  of  the  offences  mentioned  in  the  faid  flat.  9  &  10 
W.  3.  or  in  the  prefent  act  before  mentioned,  which  fhall 
not  be  profecuted  in  th$  fummary  way  after  prescribed,  fhall  ' 
on  conviction  receive,  for  every  fuch  offence  fo  difcovered, 
30  1.  over  and  above  any  (hare  of  penalty  or  fine  they  may- 
be entitled  to  as  informers,  fo  as  the  fame  do  not  amount  to 
more  than  20!.;  or,  (if  amounting  to  more  than  2ol.,)  fhall 
fail  to  be  paid  by  the  offenders  on  whom  inflicted  for  three 
calendar  months  after  conviction,  or  if  they  be  detained  by 
fentence  of  imprifonment,  for  three  calendar  months  next 
after  the  expiration  of  fuch  fentence.  And  by  f.  9.  difputes 
refpecting  the  title  to  fuch  rewards  fhail  be  determined  by 
any  of  the  commiffioners  of  the  navy,  &c.  on  oath  before  the 
fame,  or  any  juftice  of  peace.  By  f.  10.  the  commifiioriers 
of  the  navy,  &c.  fhall  caufe  fuch  reward  to  be  paid  by  the 
treafurer  of  the  navy  or  ordnance,  on  producing  a  certificate 
und^r  the  hand  of  the  clerk  of  affize,  or  other  proper  officer  of 
the  court  before  whom  fuch  offenders  fhall  be  tried,  certify- 
ing the  conviction,  and  that  the  informer's  fhare  cf  any  pe- 
nalty or  fine  inflicted  on  fuch  offender  or  offenders  does  not 
amount  to  more  than  20!,;  or  if  amounting  to  more,  hath 
failed  to  be  paid  by  fuch  offender  or  offenders  for  three  months 
after  conviction,  or  if  imprifoned  by  fentence  for  three 
months  after  the  expiration  of  fuch  imprifonment;  for  which 
certificate  the  faid  clerk,  &c.  fhall  charge  no  more  than  53. 

By  f.  ii.  any  commifljoner  of  the  navy,  &c.  or  juftice  of  Search  warrants. 
peace  may  grant  warrants  to  fearch  houfes,  fhips,  &c.  in  the 
day-time,  and  in  cafe  any  ftores  or  goods  marked  as  before 
mentioned  fhall  on  fuch  fearch  be  found,  to  caufe  the  fame 
and  the  offenders  to  be  brought  before  fuch  commiffioner  or 
juftice  of  peace,  to  be  bound  over,  &c. 

The 


Larceny  and  Robbery. 

(Receivers.) 
The  aft  then  proceeds  to  create  feyeral  mifdemeanora  i 

jCings  flora.  „ 

amonglt  others,  the  not  accounting  to  the  fatisfattion  of 


Summary  jurij.     fuch   commifljoncr   or  juftice  for   the   pofieflion   of  fuch 
^"^  ftoreSj  &c.  which  mifdemeanors  are  deterniinable  in  a  fum- 

mary  manner  before  the  fame  perfons  :  and  by  f.  18.  autho- 
rity is  given  to  any  fuch  principal  officer  or  commiflioner  of 
the  navy,  &c.  or  juftice  of  peace,  &c.  "  to  hear  and  deter- 
"  mine  any  complaint  againft  any  perfon  (not  being  a  con- 
"  trader  or  employed  as  aforefaid)  for  unlawfully  felling  or 
"  delivering,  or  caufing  or  procuring  to  be  fold  or  delivered, 
"  or  for  receiving  or  having  in  their  cuftody,  pofieffion,  or 
"  keeping,  or  for  concealing,  any  ftores  of  war,  or  naval, 
"  ordnance,  or  victualling  ftores  or  goods  marked  as  afore- 
"  faid,  of  any  value,  in  the  whole  not  exceeding  20  s."  And 
on  conviction  (founded  on  complaint  exhibited  within  three 
calendar  months  after  the  offence  committed)  they  are  em- 
powered to  inflicT:  a  fine  on  the  offender,  to  be  levied  as 
therein  mentioned  ;  from  which  an  appeal  is  given  to  the 
Quarter  Sefikms.  And  then, 
Fan  prevent  By  f.  24.  it  is  "  enabled  and  declared,  that  nothing 

fro]  cut  ions  ,          .  '     . 

*gainj}  receivers,        therein  before  contained,  which  gives  to  any  commiflioner 
t*rt?h£t         "  or  Ju^'lce»  &c>  authority  to  hear  and  determine  offences 
twite  fumjbed.      "  in  a  fummary  way,  {hall  extend  to  prevent  parties  accufed 
"  of  felling  or  delivering,  or  of  having  in   their  cuftody, 
0  pofleflion,  or  keeping,  or  of  receiving  or  concealing,  any 
"  of  the  ftores  marked  as  above  mentioned,  under  the  value 
*'  of  2os.  from  being  profecuted  as  receivers  of  ftolen  goods 
"  under  this  acl,  or  for  unlawfully  having  the  fame  in  their 
"  cuftody,  or  concealing  the  fame,  under  the  faid  acls  of  the 
*f  9  &  10  W.  3.    9  Geo.  i.    or  17  Geo.  2.  in  any  court  of 
"  record,  oyer  and  terminer,   or  otherwife,  as  they  might 
"  have  been  if  no  fuch  authority  had  been  given  ;  or  to 
"  take  away  from  any  perfon  or  court  any  power,  &c.  or 
"  authority  which  they  had  for  the  hearing  and  determining 
"  of  fuch  offences,  in  cafe  no  authority  to  hear  and  deter- 
"  mine  the  fame  in  a  fummary  way  had  been  given  ;   fo  as 
"  that  the  fame  perfon  (hall  not  be  punilhed  twice  for  the 
"  fame  offence." 

By  the  2pth  fed.  the  provifions  of  the  a£l  are  extended 
to  Scotland. 

The 


and  Robbery 

(Receivers') 

The  mod  general  queftion  which  occurs  upon  this  body  ch.xvi. 

of  ftatutes  is.  What  fhall  be  faid  to  be  a  receiving  or  having  ?  Wkat  *  T"*™» 
or  in  other  words,  Who  is  liable  to  be  indicled  as  a  receiver  ' 

within  the  meaning  of  the  feveral  provifions  ? 

As  to  what  general  evidence  (hall  be  faid  to  conftitute  a         $  153. 
receiver  under  the  ftatutes  of  William  and  Anne,  and  22 

or  bavtr.g 

Geo.  3.  c.  58.  it  is  to  be  obferved,  that  the  words  of  thofe  ft/fin. 
acts  are  in  the  disjun£live,  "  receive  cr  buy."  Therefore  £"g'»74 
it  follows,  that  in  order  to  conftitate  a  receiver  generally  fo 
called,  it  is  not  neceffary  that  the  goods  ihoald  be  actually 
purchafed  by  him :  neither  does  it  feem  necefiary  that  the 
receiver  fhould  have  any  intereft  whatever  in  the  goods :  it 
is  fufficient  if  they  be  in  fad  received  into  his  pofleffion  in 
any  manner  malo  aninio,  as  to  favour  the  thief  j  or  without 
lawful  authority  exprefs,  or  to  be  implied  from  circum- 
ftances ;  as  in  the  cafe  after  mentioned,  determined  by  Mr. 
Juftice  Fofter  on  the  Weftern  circuit.  This  diftinclion  is 
however  to  be  noted,  that  in  general  cafes  under  the  ftatutes 
laft  mentioned  the  receiver  is  averred  to  have  knowledge 
that  the  goods  \vere  ftolen  ;  which  may  be  collecled  from 
Circumftances;  and  by  Lord  Hale,  the  buying  goods  at  an  J^iHi 
under  value  is  prefumptive  evidence  that  the  buyer  knew  I9>  ia" 
they  were  ftolen.  But  under  the  ftatutes  for  protecting  the 
King's  ftores,  the  King's  mark  denotes  the  original  owner- 
fhip-,  and  there  the  onus  probandi  lies  on  the  party  to  account 
fatisfa&orily  for  his  pofleffion  according  to  the  regulations 
prefcribed,  otherwife  the  bare  fact  of  poffeflion  concludes 
him.  But  even  here  the  prefumption  of  the  mains  animus 
arifing  from  the  bare  fa<fl  of  pofleflioa  may  be  rebutted  by 
circumftances,  as  in  the  following  cafe : 

A  widow  woman  was  indicted  before  Mr.  Juftice  Fofter  Foft. 
upon  the  Weftern  circuit  on  the  flat.  9  &  10  W.  3.  c.  41.  439-  ;Ji't. 
for  having  in  her  cuftody  divers  pieces  of  canvas  marked  Q*J«M 
with  the  King's  mark  in   the  manner  defcribed  in  the  ad;  tcdc°"ertheifat* 
fhe  not  being  a  perfon  employed  by  the  commiflioners  of  the  f<w<u/«m, 
navy  to  make  the  fame  for  the  King's  ufe,     The  canvas 

0  , 

w.s  marked  as  charged  in  the  indictment,  and  was  clearly 

proved  to  be  fuch  as  was  made  for  the  ufe  of  the  navy,  and        ? JfiSf 

to  have  been  found  in  the  defendant's  cuftodv.     The  de-  .>•«•"*  »«*  v 

f  mil  lat>Jh:!J  /! 

teadarit  pi.-*.-  tu  „ 
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(Receivers.) 
•  •  Ch.xvi.  §153.  fendaflt  did  not   attempt  to  fliew  that  fhe  was  within  airy 

Wliat  a  ricei"vlr.f  •  r     t  rt  I      •  r  11  i 

erba-vin?,&c      exception  ot  the  act,  as  being  a  perlon  employed  to  make 
•  canvas  for  the  ufe  of  the  navy:  nor  did  fhe  offer  to  produce 

evidence  ivas        any  certificate  from  any  officer  of  the  crown,  touching  the 

given  of  any  cer-  '  ' 

•  tifcattofjucbjale  occafion  and  reafon  of  fuch  canvas  coming  into  her  poflcf- 


^on*  ^er  defence  was,  that  when  there  happened  to  be  in 
10  w.  3.  his  majefty's  (lores  a  confiderablc  quantity  of  old  fails,  no 
'alhwed  iy'tbe  longer  fit  for  that  ufe,  it  had  been  cuftomary  for  the  perfons 
afi-y  yet  the  f>of-  intrufted  with  the  (lores  to  make  a  public  fale  of  them  in 
cf^aw^thLt  lots,  larger  or  fmaller  as  beft  fuited  the  purpofe  of  the  buy- 
fraud -,  held  not  ers .  amj  tjlat  the  canvas  produced  in  evidence,  which  hap- 

ia\thm  the  penalty  ir  r  riii- 

«/  thejlatutc.  pened  to  have  been  made  up  long  hnce,  iome  for  table-linen 
and  fome  for  fheeting,  had  been  in  common  ufe  in  the  de- 
fendant's family  a  confiderable  time  before  her  hufband's 
death,  and  upon  his  death  came  to  the  defendant,  and  had 
been  ufed  in  the  fame  public  manner  by  her  to  the  time  of 
the  profecution.  This  was  proved  by  fome  of  the  family, 
and  by  the  woman  who  had  frequently  wafhed  the  linen. 
This  fort  of  evidence  was  ftrongly  oppofed  by  the  counfel 
for  the  crown,  who  infifted,  that,  as  the  aft  allows  of  but  one 
excufe,  the  defendant,  unlefs  (lie  could  avail  herfelf  of  that, 
could  not  refort  to  any  other.  That  if  the  canvas  were  really 
bought  of  the  commiflioners,  or  of  perfons  acYmg  under 
them,  there  ought  to  have  been  a  certificate  taken  at  the 
time  of  the  purchafe ;  and  the  fecond  fe£lion  admits  of  no 
other  excufe.  But  the  Judge  was  of  opinion,  that  though 
the  claufe  of  the  ftatute,  which  directs  the  fale  of  thefe 
things,  had  not  pointed  out  any  other  way  for  indemnifying 
the  buyer  than  the  certificate ;  and  though  the  fecorui  fec- 
tion  feemed  to  exclude  any  other  excufe  for  thofe  in  whofe 
cuftody  they  fhould  be  found  :  yet  flill  the  circumftances 
attending  every  cafe  which  might  feem  to  fall  within  the 
a6l  ought  to  be  taken  into  confederation ;  otherwife  a  law 
calculated  for  wife  purpofes  might  by  too  rigid  a  conftru&ion 
of  it  be  made  a  handle  for  oppreffion.  There  was  no  room 
to  fay,  that  this  canvas  came  into  the  poffeffion  of  the  de- 
fendant by  any  aft  of  her  own.  It  was  brought  into  family 
ufe  in  the  lifetime  of  her  hufband,  and  it  continued  fo  to 
the  time  of  his  death;  and  by  a£l  of  law  it  came  to  her. 
Things  of  that  kind  had  been  frequently  expofed  to  public 

fates 
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(Receivers.) 
file;  and  though  the  act  pointed  out  an  expedient  for  the  Ch.  XVI.  §153. 

0  r         •    1 1       "*•* <*  receiving 

mnity  of  the  buyers,  yet  probably  few  buyers,  especially  cr  ^jvin^, &c . 
where  fmali  quantities  had  been  purchafed  at  one  fale,  had  •  -« 

:  e  caution  fuggefted  to  tbtm  by  the  act.  And  if  the 
defendant's  hcftnnd  really  bought  the  linen  at  a  public  fale, 
bat  n-gltcted  to  take  a  certificate,  or  did  not  preferve  it,  it 
would  be  c  :o  natural  jultice,  after  fuch  a  length  of 

time,  to  punifh  her  for  his  neglect.  He  therefore  thought 
the  evidence:  given  by  the  defendant  proper  to  be  left  to  the 
jury  ;  and  directed  them,  That  if,  upon  the  whole  evidence, 
thr-y  were  of  opinion,  that  the  defendant  came  to  the  poflef- 
fion  of  the  linen  without  any  fraud  or  mifbehaviour  on  her 
p.-.rt,  tlic-y  ihould  acquit  her;  and  {he  was  accordingly  ac- 
quitted. 

An  indictment  charged  that    Therms  Cole,  on  the  28th  Cole's  cafe, 
January    1801,   unlawfully,  willingly,    and    knowingly  did  March's"!.        4 
receive  and  have  in  his  cuftody,  poffeffion,  and  keeping  cer-  cor.  Le  Blanc  J. 

i  (lores  of  the  King,  being  all  marked  with  the  broad  'Difference  bt- 
arrow,  he  not  beinc  a  contractor.  &c.  aeainft  the  ftatute,  &c.  l"M-cn  riceiiv'ne 

and  having  lit 

Ihe  jury  found  the  pnfoner  guilty;  but  laid  they  did  not  foff^ae. 
find  that  he  received  the  (lores  aft^r  the  28th  July  1 800,  but 
only  that  he  had  them  in  his  poiTcffion  after  that  day.  Judg- 
ment was  thereupon  refpited  to  take  the  opinion  of  the 
Judges  ;  a  majority  of  whom  inclined  to  think,  that  the  fta- 
tute was  to  be  conttrued  in  the  disjunctive,  and  the  word  or 
(receive  or  have)  not  to  be  taken  as  and :  but  becaufe  of  the 
difagreement  of  fome,  and  that  the  cafe  was  not  likely  to 
occur  again,  the  prifoner,  on  the  finding  of  the  jury,  was  re- 
commended to  m?rcy.  It  feemed  however  to  be  agreed  that 
the  cafe  was  not  within  the  flat*  9  &  10  W.  3.  €.41.  becaufe 
the  gflods  were  not  charged  to  have  been  found  in  the  pri- 
foner's  poffeffion. 

Some  cafes  have  turned  on  the  diftinction  between  the       §  154. 
cafes  of  accomplice  and  receiver  in  general.  Difftra-.ee  be- 

ttaitn  rtM-ving 

Dyer  and  Difting  were  indicted  for  dealing  a  quantity  of  and jtcaH»g. 
barilla,  the  property  of  M.  Hawker.     The  fact  appeared  to  anTcMin^ 
be,  that  the  barilla  was  on  board  a  Swedifh  (hip  at  Ply-  E«*rSum.Afl: 

'       1801.  cor.  Grau 

mouth  configned  to  Hawker.    That  Hawker  employed  Dyer,  hamB.  MS. 
who  was  the  mafterof  a  large  boat,  for  the  purpofe  of  bring- 
ing 
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(Receivers.) 

ch.xvi.§  154.  ing  the  barilla  on  fhore  ;  and  Difting,  together  with  feverat 
Who  a  receiver     otners   were  employed  as  labourers  in  removiner  the  barilla 

«JT  accomplice.  »      J 

•--  after  it  was  landed   to   Hawker's    warehoufes.     The  jury 

found,  that  while  the  barilla  was  in  Dyer's  boat,  fome  of  his 
fervants  without  his  privity,  confent,  or  participation  fevered 
.gr-  fome  of  the  barilla  from  the  reft  where  it  was  flowed,  and 

removed  it  to  another  part  of  the  boat,  where  they  concealed 
it  under  fome  rope.  But 'they  alfo  found,  that  Dyer  after- 
wards aflifted  the  other  prifoner  and  the  perfons  on  board 
•who  had  before  feparated  this  part  from  the  reft///  removing 
it  from  the  boat  for  the  pierpofe  of  carrying  it  off. 

It  Was  objected  for  the  prifoner  Dyer,  that  his  offence  was 
tiot  that  of  a  principal,  as  laid  in  the  indiftment,  but  that  of 
receiver  or  acceiTary  after  the  fa  ft.  But  Graham  B.,  before 
whom  the  trial  was  had,  thought,  that  fo  long  as  the  barilla 
remained  in  the  boat  the  offence  as  to  Dyer  could  not  be  faid 
to  be  complete,  but  that  it  was  one  continuing  tranfaftion  to 
the  time  of  the  complete  carrying  off  of  it  from  the  boat : 
and  he  direfted  the  jury  accordingly  ;  who  found  the  faft 
fpecially  as  above  dated,  and  that  both  the  prifoners  were 
.?  guilty.  Graham  B.  however  deferred  parting  fentence  till 
the  next  day,  when  he  f.iid  that  after  confultation  with 
the  other  Judge  (Mr.  Juftice  Le  Blanc)  he  was  now  fully  fa- 
tisfied  that  his  opinion  was  well  founded.  That  though  for 
fome  purpofes,  as  with  refpeft  to  fhofe  concerned  in  the 
actual  taking  and  feparation,  the  offtnce  would  have  been, 
complete,  as  being  an  afportation  in  point  of  law,  yet  with 
refpeft  to  Dyer,  who  joined  in  the  fcheme  before  the  barilla 
had  been  actually  taken  out  of  the  boat,  where  it  was  proper- 
ly depofited  for  the  purpofe  of  being  landed,  and  who  affifted 
in  the  aft  of  carrying  it  off  from  thence,  it  was  oijp  con- 
tinuing tranfaftion,  and  could  not  be  faid  to  be  completed 
till  the  removal  of  the  commodity  from  fuch  place  of  de- 
pofit ;  and  Dyer  having  aflilted  in  the  aft  of  carrying  it  off, 
was  therefore  guilty  as  principal. 

Rex  v.  Atweli,        Another  cafe  arofe  out  of  the  fame  tranfaftion.    The 

and  otben"  «t      re^  °^  tMe  barilla  was  lodged  in  M.  Hawker's  warehoufe* 

tfie  f*o^  tinje.     "While  it  was  there,  it  appeared  that  feveral  perfons  employed 

as  labourers  or  fervants  by  him  entered  into  a  conspiracy  to 

{leal  fome  of  it;  and  accordingly  fome  of  them  who  had  ac- 

pefs  to  the  v/arehoufe  removed  a  parcel  of  it  nearer  to  the 

door 
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door  than  it  was  before  in  the  courfe  of  the  morning  ;  and  CH.XVI 


" 


about  nine  at  night  thefe  perfons  together  with  Atwell  and       . 


Q'Donnell,  who  had  in  the  mean  time  agreed  to  purchafe 
it  of  the  others,  came  to  the  warehoufe  yard,  and  affifted  the 
others,  who  took  it  out  of  the  warehoufe,  in  carrying  it  away 
from  thence.  They  being  all  indicted  as  principals  in  the 
felony,  the  fame  objection  was  made  as  before,  that  thefe 
two  were  only  receivers  or  accelTaries  after  the  fact,,  the  felony 
being  complete  before  their  participation  in  the  tranfaction: 
but  after  the  like  confederation  in  this  cafe  as  in  the  other, 
Graham  B.  faid,  that  fo  long  as  the  goods  remained  in  the 
warehoufe,  which  was  the  lawful  place  of  their  depofit,  al- 
though to  fome  purpofes,  as  to  thofe  who  fevered  this  parcel 
from  the  reft  for  the  purpofe  of  dealing  it,  and  more  con- 
veniently removing  it  afterwards,  the  felony  might  be  faid 
to  be  complete  ;  yet  it  was  a  continuing  tranfadlion  as  to 
thofe  who  joined  in  the  fame  plot  before  the  goods  were  fi- 
nally carried  away  from  the  prcmifes  :  and  all  the  defendants 
having  concurred  in  or  been  prefent  at  the  act  of  removing 
them  from  the  warehoufe  wherein  they  were  lawfully  depo- 
fited,  they  were  all  principals.  And  accordingly  all  the 
prifoners,  found  guilty  on  both  indictments  as  principals  in 
the  two  feveral  tranfadtions,  received  fentence  of  tranfporta- 
tion  for  feven  years. 

Takinv  a  Re-ward  to  help  tojlohn  Goods. 

§  l$5a- 
This  is  a  kindred  offence  growing  in  truth  out  of  the  Taking  a  reward 

character  of  a  receiver  of  ftolen  goods  :  for  thefe  confede-  ^  '  ojlclen 
rates  of  the  thieves,  who  are  difficult  to  be  difcov^red,  fre- 
quently difpofe  of  the  goods  (lolen  to  the  owners  for  a 
reward,  under  the  pretence  of  helping  them  again  to  their 
ftolen  goods:  ic  is  therefore  further  provided  by  the  ft.  4  G.  i.  4  G.  i.  c.  n, 
"  c.  1  1.  that  whenever  any  perfon  taketh  money  or  reward,  '•  4- 
"  directly  or  indirectly,   under  pretence  or  upon  account  of 
"  helping   any   perfon   or  perfons   to   any  ftolen  goods  or 
•   "  chattels  ;  every  fuch  perfon  fo  taking  money  or  reward 
<'  as  aforefaid  (unlefs  fuch  perfon  doth  apprehend  or  caufe 
"  to  be  apprehended  fuch  felon  who  ftole  the  fame,   and 
f*  caufe   him  to  be  brought  to  trial  for  the  fame,  and  give 
«.'  evidence  againft  him)  (hall  be  guilty  of  felony,  and  fuffer 

3  D  «•  the 


77° 
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gix/di. 


O.  B.  i7a?. 

4  Blac.C   01.132 
toA.t.  1 66. 


Rex  v.  John 
Drinkwater, 
O.  B.  1740. 
Leach,  18. 
H  bcther  r.ffender 
triable  after 
death  of '  principa 
before  coni/ifiicn. 


It  fesms  Tie  had 
not.     yidt  the 
argument  in 
Drinkwater's 
cafe,  i  Leach, 


(Receivers.) 

.  "  the  pains  and  penalties  of  felony,  according  to  the  nature 

'  "  of  the  felony  committed  in   dealing  fucli  goods,  and  in 

"  fuch  and  the  fame  manner  as  if  fuch  offender  had  himfelf 

"  dolen  fuch  goods  and   chattels  in  the  manner  and  with 

"  fuch  circumftances  as  the  fame  were  ftolen." 

By  ftat.  6  Geo.  i.  c.  23.  f.  9.  whofoever  fhall  difcover^ 
apprehend,  and  profecute  to  conviction  of  felony  without 
benefit  of  clergy  any  offender  againft  the  above  law  fhall  be 
entitled  to  a  reward  of  40!.  for  every  fuch  offender,  and  a, 
certificate,  &c. 

On  the  above  ftatute  of  the  4  G.  i.  the  noted  Jonathan, 
Wild  was  convicted  and  executed;  the  principal  felon  being- 
examined  as  a  witnefs  on  the  part  of  the  crown, 

Yet  in  Drinkwater's  cafe  it  was  doubted,  the  principal 
felon  being  dead»  and  not  having  been  Convicted  of  the  of- 
fence, whether  the  perfon  receiving  the  reward  to  help  to  the 
ftolen  goods  could  be  convicted.  The  report  fays  that  the 
court  (confifting,  as  appears,  of  Ld.  C*  J.  Lee  and  Denton  J.) 
conceived  it  to  be  a  cafe  of  very  great  importance  and  of  the 
firft  impreflion,  and  therefore  refrrved  it  for  the  opinion  of 
the  Judges ;  which  was  never  publicly  communicated  ;  but 
the  prifoner,  after  remaining  fome  time  in  goal,  was  dif- 
charged.  This  refuk  of  the  mutter,  if  accurately  dated, 
feems  to  import  that  the  objection  prevailed  :  but  it  is  very 
quedionable  whether  the  doubt  there  could  have  been 
founded  on  the  ground  fuggefted  in  the  argument  of  the 
counfel  for  the  prifoner,  which  was  that  the  principal  was  not 
convicted,  nor  the  record  of  fuch  conviction  given  in  evi- 
dence to  fupport  the  allegation  of  her  having  committed  the 
felony.  For,  without  inquiring  whether  the  principal  had 
been  previoufly  convicted  in  Jonathan  Wild's  cafe,  the  very 
terms  of  the  ftatute  itfelf  preclude  the  fuppofition  of  a  con- 
viction of  the  principal  being  a  neceffary  preliminary  to  the 
trial  and  punifhment  of  the  offender  under  this  ftatute  j  for 
it  ftates  that  the  offender,  "  unkfi  he  doth  apprehend  or  caufe 
<«  to  be  apprehended  the  Je  I  on  nvhojiole  the  goods  >  and  caufe  fuch 
*<  felon  to  be  brought  to  his  trial  for  the  fame ',  and  give  evidence 
tt  agaJnjl  him,  (hall  be  guilty  of  felony,  and  fujfer  the  pains 
«'  and  penalties  of  felony"  &c.  I  therefore  rather  prefume 
that  the  true  ground  of  the  doubt  entertained  there  was, 

becaufe 
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by  the  death  of  the  principal  the  ftipuhted  condi-  Ch.XVi. §155. 
I  become  impoflible  to  be  performed  withcmt  any  de-  //^f  .t  '/t^r 
the  defendant.  g''^- 


becaufe 
tion  had 
fault  of  the  defendant. 

In  profccuti  ms  on  this  ftatute  it  feems  proper  to  aver  that 
the  defendant  hnd  not  apprehended  or  caufed  to  be  appre- 
the  principal,  &c.  fuch  refc-rvation  being  in  the  en- 
clxufe,  and  part  of  the  defcription  of  the.  offence. 


a  Reward  far  the  Return  ofjlolen  Goods  ,  &e. 

Irt  furtherance  of  the  laws  againft  receivers,  and  to  check     §  155.  (£) 
as  much   as   poflibie  their  nefarious  traffic,  it    is  alfo  en-  *l^gJL^'^ 
acted   by  ftat.   25  Geo.  2.  c.  36.   f.  ?.  "  That  any   perfon  mojrdf^ftaim 
"  publicly  advertifing  a   reward,  with  no  queftions  afked,  j^'f,/i./a'-~ 
"  for  the  return  of  things  which  have  been  ftolen  or  loft,  '<"•<• 
"  or  making  ufe  of  any  words  in  fuch  public  advertifement 
"  purporting  that  fuch  reward  fhall  be  given  or  paid,  with- 
"  out  feizing  or  making  inquiry  after  the  perfon  producing 
"  fuch  things  fo  ftolen  or  loft  ;  .~!r  promifing  or  offering  in 
**  any   fuch  public  advertifement   to  return   to  any  pawn- 
**  broker  or  other  perfon  who  may  have  bought,  or  advanced 
"  money  by  way  of  loan  upon,  fuch  things  fo  ftolen  or  loft, 
"  money  fo  paid  or  advanced,  or  any  other  fum  of  money 
«{  or  reward  for  the  return  of  fuch  thing  ;  and  any  perfon 
<*  printing  or  publifhing  fuch  advertifement;  fhail  rcfpec- 
"  lively  forfeit  the  fum  of   50!.  for  every  fuch  offence  to 
«'  any  perfon  who  will  fue  for  the  fame." 

VI.   Of  the  Trial,  Indifiment,  Appeal^  Evidence  ', 
Vcrcu8v  and  Clergy. 

The  offences  of  larceny  and  robbery,  like  all  others,  mufl        &  j^ 
be  tried   in   the  fame  county  or  jurifdicYion  wherein  they          inai. 
were  c  mmittcd.     In  afcertaining  which  it   is  n^ceflary  to 
advert  to  two  leading  principles  from  which  certain  devia- 
tions which  will  be  noticed  are  exceptions. 

'  '-Ta!r,  ;c-,  S. 

I.  That  the  pofTeffion  of  goods  ftolen  by  the  thief  is  a  536. 
larceny  in  .every  county  into  which  he  carries   the  goods;   iHa»k.\ 
becaufe  the  legal  pofieifion  ftill  remaining  in  the  true  owner,  f-  •> 

,  .  ..  ..         -  ,       r    ,  Z  Ha     k.  ' 

every   moment  s   continuance   of   the    trefpafs  and  felony  f  ^. 


D  2  amounts 
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ch.  xvi.  §156.  amounts  to  a  new  caption  and  afportation.  And  therefore 
if  one  fteal  goods  in  the  county  of  A.  and  carry  them  into 
the  county  of  B.  he  may  be  indicated  or  appealed  of  larceny 
in  the  latter  county  ;  though  he  can  only  be  charged  with 
robbery  in  the  county  where  the  force  or  putting  in  fear  was. 

Stealing  atfca.         ^o  thjs  however  there  are  fome  exceptions  ;  as  where  the 

iHawk.  oh.  33.        .    .  . 

f  9.  original  taking  is  fuch  whereor  the  common  law  cannot  take 

3  inft.  113.        cognizance  ;  as  of  goods  obtained  by  theft  or  robbery  at  fea, 
.  185.  and  afterwards  carried  into  fome  county  :  in  which  cafe  the 


common  law  gives  no  jurifdi&ion,  to  inquire  of  the  felony* 
|«  Scotland.  And  the  fame  exception  prevailed  till  lately  in  cafes  where 

P'x  v  Ander-     tne  original  taking  was  in  Scotland  :  it  was  ruled  that  a  felon 
fon  and  others,    j,-,  fuch  cafe  could  not  be  indicated  in  Cumberland  where  he 

Carlille  Sum.  ...  t       n  /-i 

Air.  1763.  cor.    was  taken  with  the  goods.     13ut  now  by  the  itat.  13  Geo.  3. 
Gould  j.  and       c   -K   f  *    it  jf  anv  perfon  or  perfons  having  ttolen   or 

afterwards  before         *  '     * 

all  ihe  Judges  in  "  otherwife  felomoufly  taken  money,  cattle,  goods,  or  other 

Nov.  .763.         tt  effeds  in  either  part  of  the  united  kingdom  (i.  e.  of  Scot- 
Ms.  Crown  Caf. 

Ref.  16.  «  land  and  England)  (hall  afterwards  have  the  fame  money, 

aMS^Sum.zsi.  «  &c.  or  any  part  thereof  in  their  pofleflion  or  cuftody  in 

130.  3.  c.  31.  «<  the  other  part  of  the  united   kingdom,  it  (hall  and  may 

"  be  lawful  to   indift,  try,  and  puni(h  fuch  perfon  or  per- 

"  fons  for  theft  or  larceny  in  that  part  of  the  united  king- 

"  dom  where  they  (hall  fo  have  fuch  money,  &c.  in  their 

V  poffeflion  or  cuftody  ;  as  if  the  faid  money,  Sec.  had  been 

»*  ftolen  in  that  part  of  the  united  kingdoiri." 

And  by  f.  5.  "  if  any  perfon  or  perfons  in  either  part  of 
"  the  united  kingdom  fliall  hereafter  receive  or  have  any 
*.<  money,  cattle,  goods,  or  other  '  ffccls,  ftolen  or  other- 
"  uife  felonioufly  taken  in  the,  other  part  of  the  united 
"  kingdom,  knowing  the  fame  to  be  ftolen  or  otherwife; 
"  felonioufly  taken  ;  every  fuch  perfon  or  perforis  fha.ll  be 
c<  liable  to  be  indicted,  trieci,  and  puniflied  for  fiich  orFence 
*'  in  that  part  of  the  united  kingdom  where  they  (hall  fo 
"  receiye  or  have  the  faid  money,  &c.  in  the  fame  manner 
"  to  all  intents  and  purpofes  as  if  the  faid  money,  &c.  ha,d 
*•  been  originally  ftolen  or  otherwife  felonioufly  taken  in 
««  that  part  of  the  united  kingdom." 

_/\lfo  in  the  cafe  of  plundering  the  effects  of  any  veflej 

|6G;*.  c  V).    wrecked  or  in  diftrefs,  which  is  oufted  of  clergy  by  the  ftar,. 

^8.  ante,  f.  55,  26  Geo,  2.  c.  19.  before   adverted  to,  it  is  enacted,  f.  8. 
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*«  That  if  the  facl  be  committed  in  Wales,  then  the  pro-  ch.xvi  5756. 
*'  fecution  (hall  or  may  be  carried  on  in  the  next  adjoining         '  ' 
*'  Englifh  county,"  in  the  manner  therein  mentioned. 

Parry  and  Roberts  were  indi£led  on  this  ftatute  in  Salop  R«< v-  Parry 
for  an  offence  committed  in  the  ifle  of  Anglefea ;  and  the  S1iop  Sua/AA 
obje&ion  was  taken  that  Chefhire  was  "  the  next  adjoining  'J74- 
"  Englifh  county,"   (of  which  evidence   was  given;)    and  (j^fcs.C. 
therefore  that  the  trial  ought  to  have  been  there  and  not   '  Leach,  i»s.) 

3Mcf>,  ar.d  net 

in    Salop.      It  was  obferved   that   there   was    a   difference  C. .  ja ~re,  i, « the 

between  the  penning  of  th=  ftatute  26  H.  8.  c.  6.  f.  6.  which  "<*£'?£ 

gives  the  general  jurifdi£lion  to  the  Englifh  Judges  to  try  r*^'{/r^«,wtti- 

offences  committed  in  Wales,  and  that  of  the  26  Geo.  2.  %£££%* 

c.  19.  f.  8.  in  queftion  ;  for   the  former  of  thofe    flatutes  tbe  *  xt - 

fays,  "  that  the  juftices  of  gaol  delivery,  &c.  in  the  fhire  or 

c<  (hires  of  England  where  the  king's  -writ  runneth  next  ad- 

"  joining  to  the  lordfhip,  marches,  or  other  place  in  Wales 

•*  where  the  offence  was  committed  {hall  have  full  power 

«  and  authority,"  &c.     But  the  ftat.  26  Geo.  2.   omits  the 

words  "  •where  the  ling's  "writ  runneth."     But  all  the  Judges 

in  Nor.  1774  were  of  opinion  that  it  was  no  miftrial :  that 

"  the  next  adjoining  Englim  county"  in  the  latter  ftitute 

meant,  as  in  the  former,  "  where  the  king's  writ  runneth  •," 

namely,  that  the  offence  (hould    be  tried    by   an   Englifh 

judge  and  jury  :  and  that  Chefter  was  not  to  be  confidered 

as  an  Englifli  county  within  either  of  thofe  a£ls. 

With  the  like  view  of  fecuring  an  impartial  trul  the  8th  Ante,  p.  649. 
feclion  of  the  fame  a£l  of  26  Gcro.  2.  c.  19.  gives  an  option 
to  the  profecutor,  even  where  the  fa£V,  is  committed  in  an 
Englilh  county,  to  profccute  in  the  adjoining  Englifh  county. 

2.  The  fecond  leading  principle  which  governs  the  trial  of        $  r  57. 
thefe  offences  is,  that  where  clergy  is  oufled   on  circum-  •^i^-v^tdlar 
fiances  of  aggravation,  fuch  circumftances  muft  all  be  proved 
to  have  happened  within  the  county  in  which  the  offender  is 
tried  ;  otherwife  the  fact  of  the  larceny  only  being  efta- 
blifhed  in  that  county,  he  will  be  entitled  to  clergy. 

To  this  an  exception  isfurnimed  by  the  ftat.  25  H.  8.  c.  3.  25<.H6'^d  c'  3* 
(revived  and  confirmed  by  the  ftat.   5  &  6  Ed.  6.   c.  10.) 
Which,  reciting  (f.  i,)  «  that  felons  and  robbers  committed 

3  D  3  **  divers 
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Ch. xvi.  §157.  «  divers  heinous  robberies  and  burglaries  in  one  fhire,  and 
SKsA  "  conveyed  the  fPoil  into  ^ther  (hire,  and  had  been  thertj 
Another jhin.  «  taken,  indi£led,  and  arraigned  upon  felonioufly  Healing 
'  "  the  faid  goods,  and  not  upon  the  robbery  or  burglary ; 

ae>5'9-       tt  for  that  it  was  not  committed  in  the   fame  fhire  where 
'*  they   had   been  fo   indicated  or  arraigned  •,  by  reafon  of 
«  which  the  faid  felons,  robbers,   and  burglars  had  the  be- 
«'  nefit  of  their  clergy  ;"  enacls  (f.  3.)  "  that  if  any  perfon 
"  or  perfons  be  indi&ed  of  felony  for  dealing  any  goods  or 
"  chattels  in  any  county  within  the  realm  of  England,  and 
"  thereupon  arraigned  and  be  found  guilty,  or  ftand  mute 
"  of  malice,  or  challenge  peremptorily  above  the   number 
"  of  twenty  perfons,  as  is  aforefaid  ;  or  will  not  upon  his  faid 
"  arraignment  dire&ly  anfwer  to  the  fame  felony  ;  that  then 
"  the  fame  perfon  and  perfons  fo  arraigned  and  found  guilty, 
«  or  who  ftand  mute  of  malice,  or  challenge  peremptorily 
<{  above  the  number  of  twenty  perfons,  or  will  not  directly 
"  anfwer  to  the  law,  (hall  lofe  and  be  put  from  the  benefit 
"  of  their  clergy,  in  like  manner  and  form  as  they  fhould 
*<  have  been  if  th'-y  had  been  indicled  and  arraigned  and 
*'  found  guilty  in  the  fame  county  where  the  fame  robbery 
"  or  burglary  was  done  or  committed  ;  if  it  fhall  appear  to 
«*  the  jultices  before  whom  any  fuch  felons  or  robbers  be 
"  arraigned,  by  evidence  given  before  them,  or  by  examiria- 
"  tion,  that  the  fame  felonies  whereupon  they  be  fo   ar- 
*'  raigned  had  been  fuch  robberies  or  burglaries  in  the  fame 
"  fhire  where  fuch  robberies  or  burglaries  were  committed 
"  or  done,  by  reafon  whereof  they  fhould  have  loft  the  be- 
<*  nefit  of  their  clergy  by  force  of  the  faid  ftatute,  in  cafe  they 
ff  had  been  found  guilty  thereof  in  the  fame  fhire  where 
«'  fuch  robberies  or  burglaries  were  fo  committed  or  done." 
aliawk.ch.  33.       Thefe  ftatutes  extended  not  to  outlaws  or  perfons  ap- 
iHa'ie,  518  <;IQ.  pealed,  nor  to  offences  committed  out  of  England,  nor  to 
»ws.  Sum. 253.  fuch  dealing  as  is  excluded  from  clergy  by  fubfequent  fta- 
tutes :  but  thefc  omilTions  are,  except  as  to  appeals,  fupplied 
3  w.  &  M.  c.  9.  by  the  flat.  3  W.  &  M.  c.  9.  f.  3.   whereby  «'  If  any  perfon 
*'  or  perfons  indicted  of  felony  for  dealing  of  any  goods  or 
"  chattel  in  any  county  of  England,  Wales,  or  town  of 
"  Berwick-upon-Tweed,   and  thereof  be  convifted  or  at- 
«  tainted,  or  upon  arraignment  (land  mute,  or  will  not  di- 

...  "  real/ 
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**  fe&ly  anfwer  to  the  indiftment,  or  challenge  perempto-  ch.xvi.  §157. 
•"'  rilv  above  twenty,  &c.  he  or  they  fh?.ll  be  txcluded  from  Gout*  ut*  ly 

1  .  robbery,  &c.  in 

tf  the  benefit  of  clergy,  if  it  appear  upon  evidence  or  exa-  another  jbire. 
"  mination  before  the  jufticesthat  the  faid  goods  or  chattel  • 

*'  were  taken  by  robbery,  or  burglary,  or  in  any  other  man-  4Biac-Coai-  3°S- 
"  ner,  in  any  other  county,  whereof  if  fuch  perfon  or  per- 
*'  fons  had  been  convicted  by  a  jury  of  the  faid  other  coun- 
"  ty,  he  or  they  art  excluded  by  virtue  of  this  or  any  other 
1(  a<£t  from  having  the  benefit  of  clergy." 

But  this  ftatute  does  not  extend  any  more  than  the  for-  2  MS.  Sam.  253. 
mer  to  larcenies  oufted  of  clergy  by  fubfequent  ftatutes  i  for  jtJs.Trtcy,  141. 


the  words  are  "  are  excluded."     And  neither  of  thefe  fta-  ^»-  1  Hale,  519, 

rr     •  T       •          ir         1        5ZO>    &  I  Ed.  6. 

tutes  extends  to  appeals  or   to  acceilanes.     It  is  alio  ob-  c.  J2. 


ferved  that  thefe  ftatutes,  fpeaking  only  of  counties,  do  not 
extend  to  cafes  where  the  thief  is  taken  with  the  goods  in  a 
liberty  or  corporation.  But  this  I  apprehend  muft  at  lead 
be  intended  where  fuch  liberty  or  corporation  has  jurifdio 
tion  of  the  felony,  and  the  trial  is  had  there. 

It  feems  plainly  to  be  underftood,  though  not  exprefled  in 
the  (tatute  of  King  William,  that  the  offender  muft  have 
been  poflcffed  of  the  goods  in  the  county  in  which  the  trial 
is  had,  otherwife  he  cannot  be  convi&ed  of  larceny  in  fuch 
county.     Heuce  it  is,  if  the  value  of  the  goods  fo  found 
there  do  not  exceed   fid.   the  offender  can  only  have  the  2  MS-  Sum' 
proper  judgment  for  petit  larceny,  and  no  other,  in  refpecl  aH*wk?ch.  33. 
ef  the  robbery,   &c.  proved  in  another  (hire  upon  the  evi-  '"8J- 
deuce  or  examination:   for  being  convi£led  of  no  offence  zHaie'349.35t. 
which  will  warrant  a  judgment  of  death,  and  confequently 
having  no  need  to  demand  clergy,  he  cannot  be  hurt  by 
being  excluded  from  the  benefit  of  it. 

The  words  of  the  ftatute  of  W.  &  M.  "  if  it  appear  upon        &  \  ^8. 
*{  evidence  or  examination,"   &c.  are   to  be  intended  not  -App*"''^ 

11  i  r  i  i        i          i  ,         tviacn:t  •;/•  «J- 

only  where  the  party  is  lound  guilty  by  the  jury  upon  plea  »;«/;«». 
of  not  guilty,  but  alfo  where  he  ftands  mute  or  challenges  *^^^!^ 
peremptorily  above  twenty,  or  will  not  directly  anfwer,  or  2  Hale,  ;^. 
is  outlawed,  or  confeiTes.     The  fame  words  in  the  flat,  of 
Hsn.  8.  could  not  apply  to  the  cafe  of  outlawry,  that  being 
omitted  in  the  former  part.     And  Lord  Hale  wasofopi-  i  Hale,  518 
nion  that  they  did  not  extend  to  the  cafe  of  a  confeffion 
3  D  4  upon 


776  Larceny  and  Robbery 

(Trial—  Clergy.} 


i.  $r5s..  upon  record.     Yet  it  feems  that  though  the  latter  might  no* 
rettery,  &c.'in     fall  within  the  flat,  of  Hen.  8.  it  is  within  that  of  W.  &  M» 
another  /hi-e.        wnich  has  the  words  "  convifted  or  attainted"     But  the  rea- 
foning  of  Hawkins  goes  to  both  ftatutes  ;  for  he  fays  that  a 
439-  543-  Dob.    ftatute  taking  away  clergy  from  thofe  who  fhall  be  found 
•t  Hawk.  ch.  33.  guilty  extends  as  well  to  thofe  who  fhall  confefs  themfelves 
guilty  upon  record,  as  to  thofe  who  fhall  be  found  fo  by 
verdict  j  for  the  former  are  found  guilty  by  the  court  on 
conviction  from  their  own  mouths,  which  is  evidence  of 
the  higheft  nature  pofiible. 

And  if  the  indictment  contained  an  averment  that  the 
goods  were  taken  by  robbery,  &c.  in  another  county,  to 
which  the  prifoner  pleaded  guilty  ;  that  may  be  thought  to 
get  rid  of  the  difficulty  above  fuggefted  ;  for  then  the  fa& 
would  clearly  appear  to  the  court  by  examination  of  the  re- 
cord itfelf. 

1  Hale,  518.  It  is  agreed,  however,  on  all  hands,  that  there  is  no  need 

2  Hawk.  ch.  33.  to  make  any  entry  on  the  record  that  it  appears  by  fuch 
SMS.  Sum.  253.  evidence  or  examination  that  the  felony  was  originally  com- 
440.  543.  rnitted  in  a  different  county,  and  was  of  fuch  d  nature  that 

the  offender  could  not  have  had  his  clergy  there  -,  though  it 
is  ufual  to  make  fuch  entry.  It  is  alfo  faid  to  be  ufual  to 
write  in  the  margin  of  the  indictment  that  it  is  for  robbery, 
&c.  in  another  county. 

Badef'scafc,  Butler  was  indicled  for  dealing  goods  of  great  value  from 

p.  B.jan.  1720.  gjr  Tuftjnian  l{ham  and  others.     Upon  evidence  it  appeared 

Sent.  Foifter  s  J  r  rr 

MS.  that  they  were  robbed  upon  the  highway  in  Hertfordfhire, 

and  that  the  goods  were  found  upon  the  prifoner  in  Middle- 
fex  :  and  it  appearing  alfo  in  evidence  that  the  prifoner  was 
the  perfon  who  robbed  them  in  Hertfordfliire,  he  received 
fentence  of  death,  and  was  executed. 

R  v.Evan!-         But  in  Evan  Evans's  cafe,  who  was  indicted  for  larceny 
v^ns.o.B.Aug.     t  tke  Q  £      jt  appearing  that  the  goods  were  taken  from 

i  TOO.    Burnet  »  .      -^^  .     . 

'MS.  69.  2  MS.  the  owner  by  robbery  in  Lffex  ;  but  there  being  no  evidence 
Sum.  544.          (kat  tne  pr|foner  wasprefent,  unlefs  the  finding  of  the  goods 
upon  him  in  Middlefex,  he  had  his  clergy  upon  mature  de- 
liberation by  Holt  C.  J.  and  two  other  Judges. 

Yet  quasre  in  the  above  cafe  if  the  evidence  of  finding  the 
goods  on  the  prifoner  were  of  fuch  a  nature  as  would  be 

evidence- 
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evidence  againft  him  of  his  having  committed  the  robbery  ch.xvi.$i58. 
in  the  county  where  the  fad  happened  ?  «**•>  Sefim 


It  is  faid  that  Eyre  C.  J.  (a)  was  of  opinion,  that  it  was 
difcrctionary  in  the  Judge  by  thefe  ftatutes,  whether  he  Ser-t  Forft.r-$ 
would  examine  into  the  circumftances  of  the  faft  in  the  MS. 


other  county  fo  as  to  ouft  the  prifoner  of  clergy.     But  I 

know  of  no  principle  whereon  to  found  fuch  a  difcretion  in 

a  Judge  to  admit  or  refufe  legal  evidence.  But  what  was  alfo  ^  *MS- 

faid  by  the  fame  Judge  is  deferving  of  conGderation,  that  in 

order  to  ouft  clergy  on  the  ftatute  it  muft  be  by  counterplea 

to  the  prayer  of  clergy. 

With  refpeft  to  the  trial  of  the  receivers  of  ftolen  goods,  Reeeiven. 
I  have  already  noticed  what  was  neceflary  to  be  ftated  in  Antc>  f>  x**' 
this  refpect  in  what  was  before  faid  touching  the  general 
defcription  of  thefe  offenders. 

Indlciment)  Evidence^  and  Verdifi. 

The  next  object  of  confideration  is  the  form  of  the  in-       §  159. 
di£tment  in  larceny,  and  the  general  evidence  applicable  F'™  tf  *d:et- 

1  .       °  mint  IK  larctfj. 

thereto,  to  warrant  the  finding  of  the  jury  on  the  charge  as 
laid.     Much  of  this  branch  of  the  fubjedt  having  been  al- 
ready very  fully  confidefed,  in  treating  of  the  feveral  confti- 
tuent  parts  of  the  offence,  I  mall  do  little  more  than  advert 
to  the  former  heads,     i.  The  indictment  for  fimple  larceny 
ought  to  ftate  the  kind  of  goods  ftolen  :  merely  charging  the 
prifoner  with  having  ftolen  the  goods  and  chattels  of  another  An»,  f.  17,  &c» 
is  not  fufficient :  Though  the  unneceflary  addition  of  thofe  2Hale'  l8z»  3' 
words  has  been  holden  not  to  vitiate  an  indictment  other- 
wife  good.     But  bills,  bank  notes,  &c.  may  be  defcribed  in  a  An  -,  p.  601,1. 
general  manner,  and  need  not  be  fef  out  verbatim.    It  is  the 
more  necefiary  to  ftate  the  defcripticn  of  the  property  in  order 
that  it  may  appear  upon  the  face  of  the  indictment  that  the 
thing  taken  is  fuch  whereof  larceny  may  be  committed. 
And  therefore,  if  prima  facie  it  is  not  the  fubjeft  of  larceny, 
as  an  animal  ferse  naturz,  the  indictment  muft  fliew  it  to  Ante,  607.  65*, 
be  dead,  tame,  or  confined,  in  which  ftate  it  may  be  the 
fubjedt  of  individual  property.     There  is  this  further  rea- 
fon  too,  that  the  court  may  be  enabled  to  fee  what  judg- 
ment ought  to  be  pronounced  upon  the  whole  of  the  indidt* 
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$T59.  menr.     However,  it  has  been  ruled  that  a  charge  of 

larcin 


ny.  .  r  ..  r      .      .  . 

a  piece  of  linen  of  A.  NT.  without  laying  it  to  be  his  goodt 


Long'scafe,        and  chattel  fy  was  uncertain  and  bad';  and  therefore  it  is  not 
Cro.  Eii*  490.    fafe  ro  omjt  them  t  though  chat  rafe  may  have  turned  more 

2  Hiwic  ch   2  c 

f.  71.    '  upon  the  fuppofed   want  of  a  fuffkient  allrgation  that  the 

linen  was  the  property  of  A.  N.  than  upon  the  omiflion  of 

thofe  particular  words.     Alfo  the  number  of  things  ftolen 

of  the  fame  kind  mould  be  ftated,  as  20  fheep,  &c.  :    and 

Sum.  i?4-          whatever  property  is  omitted  to  be  ftated   in  an   appeal  of 

z  Hale,  183.       larceny    is    in  ftrictnefs    confifcated.      a.  The    indictment 

fhould  ftate  the  value  of  the  goods,  in  order  that  it  may  ap- 

pear whether  the  offence  be  grand  or  petit  larceny  ;  and  the 

value  of  each  of  the  feveral  kinds  of  property  fpeufied  in  the 

2  Hale,  181.       indictment  ought  properly  to  be  added.     3.   Alfo  to  whom 

Dy-  99-  the  property  of  the  goods  ftolen  belongs  :  in  which  refpeft 

Ante,  650,  &c.    nothing  remains  to  be  added  to  what  was  before  noted,  ex- 

cept that  there  is  no  need  to  give  any  addirion  to  the  owner, 

though  fometimes  it  may  be  convenient  for  diftinftion  fake 

2  Hale,  184.       to  do  fo.     4.  The  indictment  muft  allege  that  the  prifoner 

\  Hale,  504,  8.    t00£  anj  carried  away  the  goods.     Lord  Hale  refines  on  this 

when  he  fays,  that  it/fhould  be  cepit  et  afportavit  in  cafe  of 

dead  chattels,  cepit  et  abdnxit  in  the  cafe  of  a  horfej  cepit  et 

Ante,  55.3,         tffugawt  in  cafe  of  fheep,  &c.     5.   The  offence  muft  be 

charged  to  be  committed  fehnioujly  as  in  cafe  of  other  fe- 

lonies :  faying  only  that  the  prifoner  ftole  the  goods,  &c.  is 

not  fufficient.     Other  matters  are  referable  to  the  general 

head  of  indictment. 

Stanndf.  24.  b.        One  indicted  of  grand  larceny  may  be  convicted  and  have 
an'/Rex  vfleo.  judgment  of  petit  larceny  only  ;  but  not  of  trefpafs. 

fie'd,  Cald.  401. 

nt  '  '  '  3'  In  all  cafes  of  aggravated  larceny  from  which  clergy  is 

In  aggravated  excluded  by  ftatute,  the  indi&ment  ought  to  ftate  precifely, 

hromts.  ant^  the  evidence  ought  to  eftablifh,  the  fubftantial  and  dif- 

5*3-  Slt's'51'  tinguiftiing  fa£ts  which  conftitute  the  offence  ;  with  the  ex- 

a  Hawk.  ch.  33.  ception  before  noticed  as  to   robbery  and  burglary  in  an- 

f.  ic.  MS.  Bur- 

ner, 79   (Vidt     other  county  :  and  if  either  the  indictment  or  the  proof  be 

ante^Burghry,     defeftive  in  any  one  particular  the  prifoner  is  entitled  to  be 

Ante,  f.  157.       acquitted  of  the  capital  part  of  the  charge;  though  the  of- 

fence proved,  if  it  had  been  properly  laid,  would  have  been 

culled  of  clergy  by  fome  other  ftatute.     But  the  indictment 

may 
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may  be  fo  framed  as  to  include  feveral  capital  charges,  and  ch  xvj  $,60. 

*  ...  n  e      .  In  egrra'vatid 

if  any  one  be  proved  the  offender  will  be  ouited  or  clergy.  /„,*„«. 
As  where  the  charge  is  for  breaking  and  entering  the  dwell-  • 

ing  houfe  in  the  night  and  dealing  therein  to  the  amount  of 
403. ;  he  may  be  acquitted  of  the  burglary  and  found  guilty 
of  dealing  to  the  amount  of  403.  in  the  dwelling  houfe  ; 
from  whidi  clergy  is  oufted  by  the  ftat.  12  Ann.  c.  7.    And 
in  all  cafes  of  aggravated  larcenies  he  may  be  convicted  of 
the  fimple  larceny  if  that  be  proved,  although  the  indict- 
ment conclude  againft  the  form  of  the  ftatute.     Yet  fuch  a  Antf»  u>t  Bur&- 
conclufion  is  not  neceflary  to  ouft  clergy  where  the  indict-  /H^e,  535', 
merit  is  framed  upon  a  ftatute  cutting  clergy  under  circurn-  5:i> 
ftance?  from  that  which  was  before  felony  at  common  law. 
As  to  the  form  of  entering  the  verdict  in  fuch  cafes,  what 
was  before  faid  in  another  place  will  fuflke.  Ants,  516,  i-c. 

In  the  particular  inftances  of  larceny  and  robbery   in       r    (- 
houfes,  &c.  the  feveral  offences  relating  to  which  have  been  L^:^.,  -.rdr-b- 
before  largely  difcufcd ;  in  order  to  ouft   the  offender  of  k^''- '• -.   >^~ 

Ante,  5^3,  *c. 

clergy  fome  or  other  of  thefe  things  muft  be  ftated  in  the 
indictment :  i.  a  breaking  of  the  houfe,  fome  perfon  being 
therein  ;  or,  2.  a  putting  in  fear  of  fome  perfon  therein, 
which  mud  be  ftated  to  be  done  by  the  prifoner  ;  in  both 
which  cafes  there  muft  be  an  entry  likewife  charged  j  and 
the  value  of  the  goods  taken  mud  be  above  I2d.  and  fo 
laid  in  the  indictment,  otherwife  the  offence  amounts  but  to 
petit  larceny,  and  doe*  not  require  the  benefit  of  clergy  ;  or, 
3.  a  breaking  and  entering  in  the  day  time  and  fttaling  to 
the  value  of  5  s.  no  ptrfon  being  in  the  houfe  at  the  time  ;  - 
or,  4.  dealing  privately  in  a  (hop,  &c.  to  the  value  of  5  s. 
though  no  perfon  be  therein  ;  cr,  5.  a  ftealing  in  a  dwelling 
houfe  or  outhoufe  to  the  value  of  ^os.  In  all  thefe  inftances 
the  indictment  ought  alfo  to  fct  forth  the  general  defcrip- 
tion  of  the  goods  and  their  value,  and  ef  the  houfe  out  of  ;-,,/..  ante,  644. 
which  they  were  taken  ;  in  order  that  tne  cafe  may  appear 
gn  the  fjce  of  the  record  to  be  brought  within  one  or  other 
ef  the  feveral  ftatutes.  It  is  alfo  proper  upon  indictments 
Under  thef;  ftatutes  not  only  to  ftate  in  whom  the  proptny 
ef  the  goods  ftolen  is,  as  before  expreffcd,  but  alfo  the  name 
«f  the  owner  of  the  houfe  out  of  which  they  are  taken.  la 

4  White's 
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V 

in /icufcs  &*'  White's  cafe,  where  the  prifoner  was  indicted  for  burglary 
.  .       ,  and  ftealing   goods  in   the  dwelling  houfe  of  J.  S.  to  the 

White's  cafe,  amount  of  above  403.  it  not  appearing  to  be  J.  S.'s  houfe, 
i  Leach6  aS6.3'  Gould  and  Buller  Js.  held  that  the  prifoner  could  neither 
be  convicted  of  the  burglary  nor  upon  the  ftat.  12  Ann.  c.  7. 
Woodward's  The  like  was  ruled  in  Woodward's  cafe,  for  ftealing  in  the 
cafe,  o.  B.  oft.  dwelling  houfe  of  Sarah  Lunns,  whofe  name  tamed  out  to 

1785.  cor.  to 

Adair  Serjt,  R.   be  S.  London.     Trapfhaw's  cafe  was  referved  on  a  doubt 
Trap<hawTcafc,  whether  the  indictment,  which  was  framed  on  the   ftat. 
ame,  506.          3  &  4  W.  &  M.  c.  9.  for  breaking  and  entering  the  dwell- 
ing houfe  of  J.  L.  in  the  day  time,  his  wife  being  therein, 
and  ftealing  goods,  properly  laid  it  to  be  the  dwelling  houfe 
R.  v.  Davis,      of  J.  L.;  but  the  judges  on  conference  thought  it  right.  And 
1*00.  MS.  Tud.  *n  tne  ca^e  °^  an  indictment  laying  the  larceny  to  be  in  a 
»ate, 499.          dwelling  houfe  to  the  value  of  40$.  it  has  been  exprcfsly 
holden  by  all  the  Judges,  that  as  the  houfe  was  not  fuch 
wherein  burglary  might  be  committed,  the  prifoner  could 
not  be  convicted  within  the  ftat.  12  Ann.  c.  7.     The  mate- 
riality, however,  of  fuch  an  averment  is  entirely  out  of  the 
Ante,  f.  138.      queftion  upon  an  indictment  for  robbery,  where  it  has  been 
JJJ'JJ*'1"181'  holden  to  be  mere  furplufage,  and  that  it  may  be  rejected. 
Aa«,  741,     5'  But  that  turns  on  the  ftat.  3  W.  &  M.  c.  9.  which  oufts 
clergy  in  all  cafes  of  robbery  generally ;    and  therefore 
the  place  where  the  offence  is  committed  is  mere  matter  of 
form.     But  under  the  ftatutes  in  queftion  the  place  is  of  the 
eflence  of  the  offence  fo  far  as  refpects  clergy,  and  therefore 
ought  to  be  accurately  defcribed  in  the  indictment. 

<i  162  ^n    re*Pec^    to    indictments    for    larceny    of  particular 

IndifimtMi'frr  goods,  or  by  particular  perfons,  from  whence  clergy  has 
brct-yofparttc*.  jjeen  oufted  by  different  ftatutes,  it  feemed  more  convenient 

lar  good*,  or  by  '  ,  .  -        _.  f  _      , 

fartkuLrftrfeni.  to  ftate  all  the  determinations  upon  the  conltruction  ot  iucn 
ftatutes  under  the  refpective  heads  into  which  they  were 
distributed  ;  to  which  I  refer. 

§  163.  The  indictment  againft  a  receiver  of  ftolen  goods  need 

jndMmtnt  agamfl  no(.  ai|ege  t;me  antj  piacc  to  the  fact  of  ftealing  the  goods: 
R«Tstott,  it  is  fufficient  if  they  be  alleged  to  the  fa&  of  the  receipt. 
H.  390.3.  B.R.  f|,js  was  exprefsly  decided  upon  confideration  in  Stott'» 
Jl^aloLftimt  cafe,  upon  an  indictment  againft  him  as  a  receiver  of  pieces 

and  pljtc.  of 
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of  Iron,  which  was  removed  into  B.  R.  by  writ  of  error  Ch.xvi.$j64. 
after  judgment  againft  him  of  imprifonment  by  the  Quarter  •*£ai*ft  rf"™r^ 
Seffions  •,  though  ultimately  the  court  gave  no  opinion  on 
the  reft  of  the  cafe,  the  writ  of  error  being  abandoned  by 
the  prifoner.     It  appeared  on  inquiry  of  the  clerks  of  affize 
of  the  Wtftern  and  Oxford  circuits,  and  of  the  cleik  of  the 
arraigns  at  the  Old  Bailey,  that  fuch  had  always  been  the 
form  of  indictment  ufed  by  them. 

In  the  cafe  of  John  Thomas  the  indictment  was  for  re-  Thomas's  cafe, 
ceiving  goods  ftolen  by  perfons  unknown  :  which  was  ob-  C'-B.  May  1766. 

'    r     .  .  .  2  Mb.  Sum.  400. 

jeered  to  be  insufficient  in  not  afceitaining  the  principal  MS.  jud. 
thief,  and  that  it  ought  to  appear  to  whom  in  particular  the  ^"^tTw:- 
prifoner  was  acceflary.     This  objection  being  referred  to  **wn. 
the  Judges,  they  were  unanimoufly  of  opinion  that  the  in- 
dictment was  good  ;  that  the  great  view  of  the  ftatutes  was 
to  reach  the  receivers  where  the  principal  thieves  could  not 
eafily  be  difcovered. 

Where  the  principal  however  is  known,  it  feems  proper 
to  (late  it  according  to  the  truth:  and  the  common  form  of 
the  indictment  is  to  ftate  the  fact  of  Mealing  the  goods  by 
the  principal,  and  the  receipt  of  them  by  the  receiver,  he  (r,je  Kiman't 
then  and  there  well  knowing  the  faid  goods  and  chattels  to  cafe» cit-  ind:&- 
have  been  felonioufly   ftolen,  &c.     But  pofieffion  alone  of  I^e?)" 
the  king's  (lores,  with  the  king's  marks,  is  fufficient  to  con-  Antff  75S« 
flitute  the  offence  by  ftatute,  unlefs  accounted  for  in  the 
manner  before  ftated.  And  it  is  fufficient  if  the  thing  received  Coweli  and 
be  the  fame  in  fddt  as  that  which  was  ftolen,  though  paffing  °£enf '*  "re* 
under  a    new   denomination,  as  where   the  principal  was 
charged  with  dealing  a  live  (heep,  and  the  accefury  with 
receiving  20 Ib,  of  mutton,  part  of  the  goods  Jlolen. 

On  an  indictment  upon  the  flat.  22Geo.  3.  c.  58,  f.  i.        §  164. 
againft  a  receiver  for  a  mifdemeanor,  on  which  he  was  con-  F=r  «^w^«5r. 
victed,  the  cafe  came  before  ten  of  the  Judges  prefent  at  Trin.T.  17*92. 
a  conference  in  Trinity  term  1792,  who  were  of  opinion  Ms-BuUerJ- 
that  the  fecond  count,  which  ftated  the  felony  to  be  petit 
larceny  only,  was  good  ;  this  being  a  mifdemeanor :  and 
that  the  firft  count  was  alfo  good,  which  ftated  that  the 
principal  was  unknown  ;  for  that  was  equivalent  to  faying 
that  he  was  not  convicted.     And  the  majority  agreed  that 

the 
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Ch.XVt  §164.  the  averment  that  the  principal  was  not  conticted  was  not 
jeaitjl  receipt.  neceff:aj.y  jrt  any  cafe  .   for  it  Would  be  a  negative  averment, 

which,  if  laid,  need  riot  be  proved  by  the  profecutor  ;  but 

was   evidence   for  the  defendant  ;  and  if  proved  by  him, 

would  entitle   him  to  an  acquittal   for   the  mifdemeanor. 

Rex  v.  Baxter,    This  latter  point  was  alfo  determined  by  B.  R.,   into  which 

to.  3}  G.  3.       the  recorcj  was  brought  by  certiorari,  upon  a  motion  in  ar- 

5  Term  Rep.  83. 

Rexv.  Poilard      reft  of  judgment.     Neither  is  it  necefftry  in  fuch  an  indict  - 

a^d  ^^1170   ment  to  aver  tnat  tne  principal  cannot  be  taken. 

•3  MS.  Sum.  44.    fide  ante,  (.i$z. 

§  165.  The  receiver  being,  by  the  flat.  3W.  &  M.  c.  9.  f.  4. 


^9in-ci»-  mac]e  an  agceffary  after  the  fad  to  the  felony,  the   fame 

tion  of  principal^  * 

method  of  charging  the  principal  fact  which  obtains  in  cafe 
of  acceffaries  in  general  will  fuffice  againft  the  receiver. 
,r    Hyman's  cafe,         In  Hyman's  cafe,  the  indictment  dated,  that  at  the  gaol 
*  jgof.  °  S  delivery  of  Newgate,  hofden  on  Wednefday  the    1  8th  of 

cor.  Heath  J.  February  laft,  James  Barnes  was  conviEled  on  an  indictment 
$u£tit*t  'n  \n-  for  burglary  in  the  dwelling  houfe  of  William  Kerr,  at  Sun., 
<Kfintr.«t  agai-ft  bury  jn  the  coanty  of  Middlefex,  and  dealing  therein  the 

re^ivtn  tvflate  . 

(with-  goods  and  chattels  there   mentioned  ;    and  that  after  the 


out  attaiHtter)      f  -^  burglary  and  felony  was  done  and  committed,  the  pri- 

cfpnnapal,  ard 

j'ui'jtyt,  -nt  recent    foner,   on  the  pth  day  of  the  faut  February,,  the  faid  goods 
fcnL&du  anc'  chattels  felonioufly  did  receive  and  have,  well  knowing 

Vidt  indidment  the  fame  to  have  been  (lolen  and  carried  away,  againft  the 

—  Accellaries.  ...  .  ,-,  .     . 

ftatute,  Sec.  I  he  pnloner  was  convicted  ;  and  it  was 
moved  in  arreft  of  judgment  that  the  indictment  was  bad, 
b'  ciuife  it  was  not  ftated  therein  that  the  principal  was  at- 
tainted ;  and  Heath  J.  referved  the  point  for  the  opinion  of 
all  the  Judges;  who  all  held  the  indictment  good,  as  well 
on  the  authority  of  a  number  of  precedents  at  the  O.  B. 
and  on  the  home  circuit,  where  the  fame  form  of  indict- 
ment had  been  ufually  purfiird,  as  alfo  on  the  confideration 
of  the  ftat.  r  Ann.  ft.  2.  c.  9.  f.  i,  2. 

Prinutala  '-wit-        It  is  now  agreed  that  the  principal,  though  not  convicted 
*efs'  or  pardoned,  may  be  examined  as  a  witnefs  againft'  the  re- 

Patram'sc  fe,  .      T1    -        ,         ,          ,  .   , 

Briogewater         ccivc'r.     In  P.itram  s  cafe,  and  in  Haflam  s  cafe,  which  were 
Sum.  Hff  1787.     rofecutjons   for  the   mifdfmeanor  on  the  ftat.  22  Geo.  3. 

coi  Grofe[   MS.    r*  . 

HatUtr's  caie,     c.  ^8.  the  principal  felons,  though  not  convicted,  were  ad- 
?JLhf  467.     minted  as  witneiTes  on  the  part  of  the  crown.     The  fame 

ar.d  before  all  W3S 

the  judges. 
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was  done  in  Jonathan  Wild's  cafe,  on  a  profecution  on  the 
flat.  4  Geo.  i.  c.  u.  for  taking  a  reward  to  help  to  ftoien  « 


ante,  f.  i  ;j. 

The  form  of  indiclment  for  robbery  is  principally  dif-        $  }£-,f 
tinguiftiable  from  that  for  larceny  in  thefe  particulars,  that  it      /»  rettery. 

,     '  ,  .  e  i_-  j       *  Hawk.  ch.  34. 

ilites  an  affault  upon  the  perfon,  and  a  taking  ofr  his  goods,  f<  J0< 

&c.  by  violence  or  putting  him  in  fear,  though  both  thefe 

are  ufually  added.     It  may  run  thus,  That  the    defendant,  Crown  Circuit 

on,  &rc.  with  force  and  arms,  at,  £c.  in  and  upon  J.  S.  &c.  c^En'j.^cg  5>. 

felonioufly   did   make  an  affault,  and  him  the  faid  J.  S.  in 

bodily  fear  and  danger  of  his  life  then  and  there  felonioufly 

did  "put,  and  certain  goods  of  fuch  a  value  of  the  fiid  J.  S. 

from  his  perfon  and  againft  his  will  then  and  there  feloni- 

oufly and  violently  did  fteal,  take,  and  carry  away,  &c. 

The  affault  muft  be  laid  to  be  made  felonioufly;  other-  R  „  pe!fi.ymsn 
wife  though  the  putting  in  fear  and  the  taking  be  afterwards  ani  Ran<Ja'. 
laid  to  be  done  feloniously,  the  indiclmem  is  ill.  cor  Hod^  9s. 


ind  Heath  J.   a  Le^cii,  6;i. 

The  taking  mud  be  charged   to  be  with   violence  from  Foft.  128. 
the  perfon  and  againft  the  will  of  the  party:  but  it  does  not  *  "^6^*" 
appear  certain  that  the  indictment   (hould  alfo  charge  that  P"fc  C-r«mpt. 
ic  was  put  in  fear;  though  this  is  ufual,  and  therefore  fafeft  and  Weih  Symlx. 

0  be  done.     But  in  the  conference  on  Donally's  cafe,  where  Donau>'s  c»fe> 

4&tCt  ~  2  >j« 

his  fubje<fl    was  much    confidered,    it    was    obferved   by 

lyre  B.  that   the  more  ancient  precedents  did  not  ftate  the 

jutting  in  fear,  and  that  though  others  ftated  the  putting  in 

;orporal  fear,  yet  the  putting  in  fear  of  life  was  of  modern, 

ntrcduclion.     Other  Judges  confidered  that  the  gift  of  the 

offence  v/as  the  taking,  &c.  by  violence,   and  that  the  put- 

ting in  fear  was  only  a  conttruttive  violence,  fupplying  the 

jlace  of  aftual  force.     In  general,  however,  as  was  before  Ante,  f.  1*7. 

obferved,   no  technical  defcription  of  the  fact  is  neccffary, 

1  upon  the  whole  it  plainly  appear  to  have  been  committed 
with  violence  againft  the  will  of  the  party. 

At  the  O.  B.  1766,  Thomas  Smith  was  indicted  for  af-  Smith's  cafc, 

f     •>•          i  f  'ic  aM5.Sum.z6r. 

laultuig  the  prolecutor  with  force  and  arms,  and  putting  htm  &  MS.  Gould  J. 
in  corporal  fear,  and  taking  a  fum  of  money  from  his  perfon 
againft  his  will.     The  prifoner's  counfel  objected  thaf,  ac- 
cojrding  to  Lord  Hale,  all  indi&ments  of  robbery  muft  (hew  i  Hale,  534. 

that 
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Ch.xvi.  §167.  that  the  taking  was  done  violenter:  and  as  that  was  not 

In  robbery.  ,  i  •        i  <•         .      ,.  /^ 

,  charged  in  the  prefent  indictment,  the  pnfoner  was  entitled 

to  his  clergy.  This  point  being  refcrved  for  the  opinion  of 
the  Judges,  they  all  agreed  that  a  robbery  was  fufficiently 
defcribed  in  this  indictment.  That  the  word  'violenter  was 
no  technical  term  effentially  neceffary  in  the  indictment :  if 
it  appeared  upon  the  whole  that  the  fad\,  was  committed 
with  violence  it  was  fufficient  to  conftitute  a  robbery :  and 
here  it  was  charged  that  the  prifoner  put  the  profecutor  in 
fear,  and  took  the  money  from  his  perfon  again  (I  his  will. 
It  was  all  one  continued  aft,  begun  with  putting  the  pro- 
fecutor in  fear,  and  completed  by  taking  the  money  from  him 
againft  his  will.  That  Lord  Hale,  in  the  pafiage  referred 
to,  was  inaccurate  in  his  expreflion  ;  but  the  definition 
which  he  gave  of  robbery  was,  a  felonious  taking  from  the 
perfon  with  violence-,  and  if  the  fa&  xvere  fo  defcribed  in, 
the  indictment  as  to  anfwer  the  definition,  it  came  up  to 

x  Hale,  534>5i6.  Lord  Hale's  own  doctrine. 

But  here,  as  in  all  complicated  larcenies,  the  prifoner  may 
be  acquitted  of  the  circumftances  of  aggravation,  namely,  the 
be'-    ^ear  or  violence,   and  found  guilty  of  the  fimple  larceny. 

fore  all  the  judges  Yet  where  upon  an  indictment  for  robbery  from  the  perfon. 

at  Serjeants' Inn,        -       .,  ...~  ..          .    „  r   /\         *•   i-  •     •     i 

Com.  ReP.  47g.  a  fpecial  verdict  was  found  ftatmg  facts  which  in  judgment 
Rep.  temp.         of  jaw  jy  not  amount  to  a  taking  from  the  perfon,  but 

Hardw.  lie. 

(hewed  a  larceny  of  the  party's  goods ;  yet  as  the  only  doubt 
referred  to  the  court  by  the  jury  was,  Whether  the  prifoners 
were  or  were  not  guilty  of  the  felony  and  robbery  charged 
againft  them  in  the  indictment,  the  Judges  thought  that 
judgment  as  of  larceny  could  not  be  given  upon  that  find- 
ing ;  but  they  remanded  the  prifoners  to  be  tried  upon, 
another  indictment  for  that  offence, 

$  1 68.  Many  nice  cafes  have  been  determined  as  to  what  fliould 

Allegation  of       ^  confjdere(i  as  a  robbery  in  or  near  the  king's  highway, 

i  Hale, 535, 6.    and  as  to  the  manner  of  laying  it  in  the  indiclment;  which 

MS.  Burnet,  74.  jt  feems  was  mod  ufually  done  in  the  disjunctive,   "  in  or 

near,"  &c.     But  thefe  are  now  become  unneceflary  to  b& 

confidered  fince  the  paffing  of  the  flat.  3  W.  &  M.  c.  9.  firft 

Ante  741.         mentioned   in  all  cafes  at  lead  falling  within  the  ftatute ; 

more  efpecially  after  the  feveral  fubfequent  determinations 

which. 
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which  have  been  made.  Several  malefactors  took  a  houfe,  and  cb.  XVT.  §  168. 
fent  for  a  tradefman  rhither  under  pretence  of  buying  gojds      ^f^fff* 

from  him,  and  robbed  him  there.     The  indictment  alleged  „ 

-      S  Sum.  164. 

the  offence  to  h-ve  been  committed  near  the  king's  highway;    Fowler'*  eaie, 
and  it  wis  holden  to  be  within  the  ftat.  of  r  £d.6.  C.  12.  f.  Id.      '    *  I0  w«  3« 
But  this  m<y  well  be  doubted,  if  fuch  really  were  the  de-  Ante,  615. 
termination;  f-r  the  devie'-  of  charging  a  robbery  in  the 
dwv  I  ling  houfc  to  be  near  the  king's  highway  feems  to  con- 
found diftinct   offences.     It  is  more   probable  that  it   w^s 
h  >lden   to  fall  within  the  ft  at.  3  W.  &  M.   c.  9.   which  is   Ante,  619. 
fufficient   to   reach   fuch   a  cafe  without  any  device  of  that 
kind.     For  that  itatute  is  fo  generally  worded  that  it  tikes 
in  all  forts  of  robbety,  either  in  a  highway,   houfe,  or  elfe- 
whrre.      And  this  is  the  more  probable  from  a  fubfequent  R  v.  Summers 
cafe  of  Summeis  and  others,  who  were  in  the  like  manner  and  othe"s«O-3. 
indid,-d  for  a  robbery  near  the  highway,  and  taking  13!.  »M$.  &«• 
from  the  per  fun  of  J.  H.  ;  on  which  a  fpecial  ver'idl  was  l64  s*7'  by  a 

f  '  note  ot  Narcj  J. 

found   that  J.  H     w^nt  to  in  ak-lioufe   in  Smithfield,   and  Ex  relation* 

there   was   fct  upon  and  robhed.      And  all  tke  Judges,  at  femUr! £ 

Srrjeint's  Inn,  on  the  25th  May  1705,   held,   th^t  though  **«««'*  Mb. 
the  indictment  were  fpeci)!  fora  robbery  near  the  highw  y, 
and  this  in  a  houfe  was  not  fo  ;  yet  ^s  the  flat.  3  Will.  & 
JM.   took  away  clergy  in  all  robberies,  the   prifuners  fhouM 

«ot  have  their  clergy.      At1  'in,  in  the  c.tfe  of  l.'arnf  >rd  ;md  R.  T.  Darn/o^ 

Newton,   at   the  O.  ii.  G->uld  J.    Hotham  B.   anrt  iiuller  T.  *"* LNe>%ra"1»0 

J        VJ    r   SfpE    I7iO» 

determined    upon   the    f«mc    principle;   wher."  tlie    robbery   2'V*.Sum. 
was  in  a  houfe  in  a  Itreet  hired  by  one  of  the  prifoners  for  *  "*"  ^' 
the  purpofe,  but  not  inhabitv-d  ^y  any  '.lie;   and  the  indict- 
ment charged  the  robbery  to  h.ive  been  coruu.ktcd  in  the 
dwelling  houfe  of  that  prifoner. 

And,  lately,  all  the  Judges  held  that  one  Wardle   was  Wardle's  cafe, 

oufted   of  clergy    upon   an   in.iiclment   charging  him    wi  h  L  :Aff> 

fobbing  anothrr  iu   a  field  near  the  highway;  on  a  finding  Ch-rr.brtB.  MS. 

by  the  jury  that  he  was  guilty  of  the  robbery,  but  not  near  i^' 
the  highway. 

It  is  equally  immaterial,  as  uris  juft  before  obferved,  in  the 
cafe  of  roboery,  whether  th^:  ov/uerlhip  of  the  houf^  be  pro- 
perly dcfcribed  in  the  indiclmcnt. 

John   Pye   was    convicted    upon    an    indictment    which   rye's  cafe, 
charged  Liai  with  rubbing  Robert  FernyougU  in  the  dwell-  2o£^ 

3  E  ing   MS.  B»dferJ, 

*    A  Aii.     w4. 
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Ch.XVl.  §168.  ing  houfe  of  Aaron  Wilday.     The  'fact  was  committed  in  i 
u.  houfe,  but  it  did  not  appear  who  was  the  owner  of  it.     But 

on  reference  to  the  Judges,  in  Eafter  term  1 790,  they  all 

held  the  conviction  proper. 

S.  Johnftone's         Sufannah  Johnftone  was  convicted  on  an  indictment  for 

Afckl7ftj;MS.  robbing  Richard  Dicken,  in  the  dwelling   houfe  of  Jofeph 

Uulier  J.  Johnftone,  at  Birmingham.     The  robbery  was  committed  by 

the  wife  in  the  hufband's  houfe,  whofe  chriftian  name  could 

not  be  proved.     But  in  Eafter  term  1 793  all  the  Judges 

held  the  conviction  proper. 


§  169. 

Appeal. 
Sum.  184. 
a  Hawk.  ch.  23. 
f.  44.  47. 
Keilw.  70.  pi.  7. 
Vide  ante,  f.  90. 


2  Hawk,  ch.23- 
f.78. 


Sum.  184. 
Hawk,  ut  fupra. 


Ante,  p.  771,1, 


Sum.  iS$. 
a  Hawk.  ch.  23, 
f.  48.  52. 
Staundf.  6?.. 

r«.t.  f.  170. 


Concerning  the  appeal  of  larceny  or  of  robbery,  it  lies  by 
the  party  grieved  againft  the  felon ;  and  a  fpecial  property 
in  the  goods,  though  not  a  bare  charge,  is  fufficient  to  main- 
tain it :  in  which  cafe  the  fpecial  owner  may  either  declare 
generally  as  for  his  own  goods,  or  fpecially  as  for  the  goods 
of  the  owner  in  his  pofleffion ;  and  if  two  joint  owners  be 
robbed,  the  furvivor  may  have  an  appeal ;  but  it  muft  ex- 
prefsly  appear  whofe  goods  they  were,  in  order  to  (hew- 
that  the  plaintiff  is  entitled  to  the  appeal.  But  though 
a  man  were  robbed  at  feveral  times  before  by  the  fame  per- 
fon,  he  (hall  have  but  one  appeal. 

As  in  the  cafe  of  an  indictment  fo  in  appeal,  if  one  be 
robbed  in  the  county  of  A.  and  the  felon  go  with  the  goods 
into  the  county  of  B.  an  appeal  of  robbery  lies  in  A.-,  but  of 
larceny  only  in  B. ;  for  the  flat.  25  H.  8.  c.  3.  extends  only 
to  the  cafe  of  indictments.  So  if  A.  be  robbed  by  B.,  who  is 
robbed  of  the  fame  goods  by  C.,  A.  may  have  an  appeal  of 
larceny  againft  C. 

There  does  not  feem  to  be  any  precife  limit  of  time  for 
this  appeal,  provided  there  be  frefh  fuit,  of  which  the  court 
are  to  judge  in  their  difcretion ;  as  is  elfewhere  fhewn. 
But  it  feems  moft  proper  to  call  in  aid  the  aflifiance  of  the 
fame  jury  which  tries  the  felon,  or  an  inqueft  of  office  to  in- 
quire fpecially,  concerning  fuch  frefh  fuit. 


VII.  Of 


Larceny  arid  Robbery. 
VII.  Of  Reftitution  of  Jlohn  Goods. 


There  are  feveral  methods  by  which  the  party  robbed,  or        ,  t  _Q> 
whofe  goods  are  ftolen,  may  have  reftitution  j  RtJKt. 

ftdin  goods. 

1.  By  Appeal  of  Robbery  or  Larceny  ;  '  Hale'  53*' 

2.  By  flat.  2  1  H.  8.  c.  J  i  .  on  Indictment  ; 

3.  By  the  Courfe  of  the  Common  Law. 

4.  By  flat.  3  1  Eliz.  c.  1  2.  in  cafe  of  horfe-  dealing. 

i.  The   appeal  mufl  be  brought  upon  frefh  fuit;    but  f^g*^ 
the  time  and   manner  of  the  purfuit  is  not  now  tied  down  6-9  6n,  n; 
to  fuch  fl.rict.nefs  as  formerly  :  for  though  the  felon  be  taken  *  ^'^  538' 
by  other  perfcns,  as  the  fherifF,  &c.  yet  if  the  party  robbed  Crom?t.  J^ 
come  within  the  year  and  enter  his  appeal,   thnt  is  deemed  jf^I.  t  *«,  *ci 
a  frefh  fuit,  provided  he  had  ufed  reafonable  diligence  foon  Kei.  96.   Bro. 
after  the  felony  to  apprehend  and  profecute  the  felon  ;  of  ^  ^u  fie  ' 
which  the  juftices,  in  difcretion,are  to  judge;  though  without 
hue  and  cry  raifed.     2.  If  the  principal  felon,  or  ary  one  of  - 
feveral,  be  convicted  or  attainted  on  fuch  appeal  ;  or  fuch 
conviction  become  impoffible  notwithstanding  the  endeavour 
of  the  appellant  ;  as  by  the  death  of  the  felon  after  he  is  taken, 
or  a  prior  attainder  at  the  fuit  of  another;  and  the  frefh  fuit 
be  found  by  the  verdict  or  by  an  inqueft  of  office  ;  the  appel- 
lant fhall  have  reftitution  of  fuch  of  the  goods  as  are  men- 
tioned in  the  appeal,  notwithstanding  a  feizure  by  the  lord, 
or  a  fale  in  market  overt  :  but  the  goods  omitted  are  for-  Poft.  789. 
feited  to  the  king  ;  and  fo  are  all  the.  goods  upon  a  falfe  ap- 
peal, where  it  appears  that  the  appellee  did  not  come  to 
the  goods  by  felony.     But  the  ufe  of  appeals  is  in  a  great 
meafure  fuperfeded  by  the  reftitution  given, 

2.  By  the  ftat.  21  H.  8.  c.  1  1.  which  firfl  gave  reftitution        §  171. 
upon  an  indictment  ;  whereby  it  is  enacted,  "  That  if  any  ^y  "  H*  8l 
"  felon  or  felons  do  rob  or  take  away  any  money,  goods,  or  a  MS.Sum.6io.. 
"  chattels  from  any  of  the  king's  fubjecis,  from  their  per-  f.^*'&'cc  '*** 
**  fons  or  otherwife,  within  this  realm  ;  and  thereof  the  faid  i  H*le»  542' 
"  felon  or  felons  be  indicted,  and  after  arraigned  of  the 
"  faid  felony  and  found  guilty  thereof,  or  otherwife  attaint- 
"  ed,  by  reafon  of  evidence  given  by  the  party  fo  robbed,  or 
"  owner  of  the  faid  money,  goods,  or  chattels,  or  by  any 

3  E  2  "  other 
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i?li  "  Ot^er  by  tlK*r  Procurement ;  that  then  the  party  fo 
«'  robbed  or  owner  ihall  btr  reftored  to  his  faid  money, 
"  goods,  and  chattels;  ami  that  as  well  the  jullices  of  gaol 
"  delivery  as  other  jultices  bcf  >re  whom  any  f u  h  felon  or 
"  felons  (hall  be  found  guilty  or  othfrwife  attainted,  by 
**  reafon  of  evidence  given  by  the  party  fo  robbed  or  owner, 
*'  or  by  any  other  by  their  procurement,  have  power  by  this 
*'  a£l  to  award  from  time  to  time  writs  of  reftitution  for  the 
•*  faid  money,  goods,  and  chattels,  in  like  manner  as  though 
"  any  fuch  felon  or  felons  were  attainted  at  the  fuit  of  the 
"  party  in  appeal," 

af.  temp.        The  writ  of  r.eftitutron  has  fallen  into  difufe ;  but  upon 
Ha,dwicke,349.  projuc:iion  Of  t{ie  .roods  at  the  trial  the  court  orders  them  to 

I       ale,  <;47,  6.     l 

4 BMC  Corn  36}.  be  rcllored  to  the  owner,  without  any  inquiry  as  to  frtfh 
714'.  MS  Tracy  ^u'1 »  anc'  ^  not  reftorcd,  he  may  maintain  trover  for  them 
376  after  conviction;  and  this  notwithstanding  a  fale  in  market 

Horwood  v.  overt,  a&  is  now  fully  eftablifti:d.  But  rellitu'ion  c^n  only 
Smith,  i  Term  be  had  from  the  perfon  in  pofltflion  of  the  goods  at  the  time 
of  or  after  the  felon's  attainder.  Thereto' e  if  a  pirty  pur- 
chafe  them  bona  fide  in  market  overt,  and  fell  them  again 
before  convidtion,  no  action  will  lie  again!!  him  for  the 
value,  though  notice  were  given  to  him  not  to  fell. 

2MS.Sum.6i2,  The  conflru£lion  of  the  above  ftatute  with  refpec!  to  re- 
St'al'ndf  -6  ftitution  upon  conviction  is  in  a  great  meafure  governed  by 
iHa'e,  42.54.1;.  the  rules  refpecting  appeals  ;  though  in  one  refpccl  it  is 
f.  -6." 'K"! AS'Q'  more  favourable  to  the  owner:  for  in  profecutions  under 
3  inft.  •aSf-L.  this  ftatute  the  practice  is  to  award  retiitution,  though  there 
4Biac.Com.56>  ,  rn./--  •  A  -i.r 

be  no  irelh  luit,  nor  any  inquelt  concerning  the  lame,  as  iS 

neceflary  in  cafe  of  appc-als.  Yet  if  it  appear  that  the  owner 
has  been  guilty  of  grofs  neglect  in  profecoting,  Hawkins 
thinks  that  the  court,  in  analogy  to  the  proceedings  in  appeal 
to  which  the  ftatute  refers,  may  in  their  difcretion  deny 
reftitution  under  this  ftatute.  Perhaps  it  might  be  thought 
fuflicient  in  fuch  a  cafe  to  put  the  party  to  fue  out  his  writ 
of  reftitution  :  for  I  find  no  inftance  where  the  writ  itfelf  has 
bfen  denied  on  this  ground  ;  and  the  general  opinion  is  that 
a  Inft.  714.  jt  cannot.  If  the  teftator  be  robbed,  or  the  fervant  be 
robbed  of  his  m.ifter's  goods,  the  executor  or  mafter  pro- 
curing conviction  of  the  felon  fhall  have  reftitution.  Yet  if 
divers  perfons  be  robbed,  they  mutt  all  in  ftri&nefs  convi£l 
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the  thief  in  order  to  entitle  themfelves  to  reftitution.     But  Ch.XVi  §i-r. 

the  pnebce  is  aficr  the  felon  is  convicted  upon  our  indic.1-     y  '^  * 

mcnr,  if  the  goods  of  other  perfons  be  found  upon  him,  and   - 

brought  into  court,  the  court  ufually  orders  reftitutioa  to  all 

who  were  ready  to  profecute  :  or  this  m  >y  be  done   on   an 

inqueil  of  office,   if  there  be  any  doubt  as  to   the  property. 

But  the  owner  of  (lolen  goods  is  not  ftrictiy  entitled  to  have  Ante,  787. 

restitution  of  any  other  goods  than  thofe  fpecified  in  the  in- 

dictment;   for   the  offender   might  have   efcaped    by    the 

omiifion. 

If  the  thief  fell  the  goods,  and  be  immediately  taken  with  aMS.  Sum.  6n. 
the  money,  and  the  poods  cannot  be  heard  of,  it  has  been 
qucflioned   whether   the  profecutor   (hall   have  the  money. 
One  book  fcems  to  incline  to  the  negative  opinion  ;  but  th.-it  w.  Jones,  14?. 
when  examined  itrictly  only  gots  to  eftablifh  that  the  pro-  ^*Sty-  3+7« 
fecutor  is  not  entitled  to  feize  other  go^as,  which  for  ought 
appears  may  be  di(lin£t  goods  of  the  felon,  in  lieu  of  thofe 
which  were  taktn  b\  him.   But  where  it  is  clearly  afcerrained 
that    the  mon-y  is  the   produce  of  the  guorls  ftolen,   it  has   Hanfe-me'*  cafc, 
been  exprefbly  adjudged  to  be  within   the  equity  of  the  i\a-  P»r  Fenner  J.*' 
tute  giving  re  dilution.      As   in    H  uiberric's  caf^,    where  a    •""'•cite, 
iervant  to  >k  golii  fron)  his  mailer  andch-»n^c     ir  <   to  lilver:    i  ',',c,  ^i-, 
and  in  Harries  cafe,  where  one  Hole  cattle,  which  h-  fold  I".    *™  Gul'8ht'y 

r  ».  Korolas,  M. 

market  overt,   and   was  immcdi  .ttlv  after  apprehended  witn    n<     .  ;$.  R. 


the  money.     And  herewith  Lord  H^le  agrees. 

But   the   itatute    is   confined    to   the   reltirution  of  goods    ['  'lc'r  v 
ft    i  r     i  ,     nick,  ^  1  enn 

Itolen,   and  extends   not  to   fucb  as  are  obtameil   by  traud.    hep.  ,-5) 

And  therefore  where  the  owner  profecuted  one  to  connc-  Res  v     eveiu 
tion  who  had  obtained  goods  from   him  by  fraui!,  and   re-  a  Le.ch,  005, 
pofleffcd  himfclf  of  the  goods,  which  in  the  mean  time  had 
been  pawned  to  another  for  a  valuable  coniulcr.uion  witht  ut 
notice,  it  was  holden  that  the  pawiue  might  m.niitaiu  trover 
for  them  againtt  the  original  owner. 

3.  By  common  law.     The  nec^flity  of  profecuting  and        §  172. 
ccnvitling  or  attainting  the  felon  in  order  to  have  reftitu-    ^'•c^rr--nlv°> 

2   SiX  Sam. 

tion,  is  only  when  the  property  is  changed   by  fome  inter-  61  .    n. 
mediate  aft  ;  as  by  the  ielon's  waiving  them  in  his  flight;  ^Ha*k.ch.2 
the  feizing  of  them  by  the  King's  officers  unucr  fufpicion  of  {  ^9    '  f-^6. 
fclonyj  or  by  the  tord  of  the  .manor  j  or  by  a  faie  in  market  Com.  ^6^' 

3  E  3  overt. 
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ch.xvi.  §  172,  overt.  For  otherwife  the  owner  may  at  common  law  peace- 
mmm  W  ably  retake  them  wherever  he  may  find  them,  without  any 
writ  of  reflitution.  But  if  the  owner  take  them  back  from 
the  offender  with  intent  to  favour  him,  it  is  unlawful,  and 
i  Hale,  546.  n.  puniftiable  by  fine  and  imprisonment.  And  fo  is  the  prac- 
&f.  141.'  '  '  tice  (now  prohibited  by  ftatute)  which  prevailed  much  at 
one  time  of  advertifing  a  reward  for  bringing  flolen  goods, 
and  no  queflions  to  be  afked  ;  which  Lord  Macclesfield  de- 
clared to  be  a  kind  of  compounding  of  felony,  by  flopping 
inquiry  and  profecution  in  confequence  of  the  owner's  ob- 
taining the  goods  again.  But  after  conviclion  it  is  clearly 
no  crime  to  take  the  goods  again  wherefoever  they  are 
found;  for  having  profecuted  the  law  againfl  the  offender, 
the  owner  is  entitled  to  reflitution  whenever  he  pleafes  ;  and 
may  bring  trover  againfl  any  perfon  in  whofe  hands  the 
goods  are. 

§173.  4.  Special  provifion  has  been  made    for    reflitution    in 

f1,11',2-/'  .I2t    the  inftance  of  horfe-ftealing,  by  the  flat.  71  Eliz.  c.  12. 

In  kcrfejleahng.  '  •  , 

Ante,  f.  47.  which  for  avoiding  horfe-ftealing  requires  certain  entries  to 
be  made,  &c.  in  the  toller's  books  of  the  faie  of  horfes  in 
markets  and  fairs,  and  provides,  (f.  4.)  *'  That  if  any  horfe, 
"  mare,  gelding,  colt,  or  filly  (hall  be  ftolen,  and  after  (hall 
"  be  fold  in  open  fair  or  market,  and  the  fame  fale  {hall  be 
<f  ufed  in  all  points  and  circumflances  as  aforefaid,  that  yet 
<*  neverthelefs  the  fale  of  any  fuch  horfe,  &c.  within  fix 
'*  months  next  after  the  felony  done,  '  fhall  not  take  away 
(f  the  property  of  the  owner  from  whom  the  fame  was 
"  ftolen,  fo  as  claim  be  made  within  fix  months  by  the  party 
"  from  whom  the  fame  was  flolen,  or  by  his  executors  or 
"  adminiflrators,  or  by  any  other  by  any  of  their  appoint- 
"  ment,  at  or  in  the  town  or  parifli  where  the  fame  horfe, 
*'  Sec.  fhall  be  found,  before  the  mayor  or  other  head  officer 
"  of  the  fame  town  or  parifh,  if  the  fame  horfe,  &c.  fhall 
"  happen  to  be  found  in  any  town  corporate  or  market 
"  town,  or  elfe  before  any  juftice  of  peace  of  that  county 
"  near  to  the  place  where  fuch  horfe,  &c.  fhall  be  found,  if 
<f  it  be  out  of  a  town  corporate  or  market  town  ; 
and  fo  as  proof  be  made  within  forty  days  then 
next  eafuing  by  two  fufficient  witnefles,  to  be  produced 
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«  and  depofed  before  fuch  head  officer  or  juftice  (who  by  ch.XVi.  §173. 

«  virtue  of  this  act  fhall  have  authority  to  minifter  an  oath  In  M' fi'^ins- 

"  in  that  behalf,)  that  the  property  of  the  fame  horfe,  Sec- 

"  fo  claimed,  was  in  the  party  by  or  from  whom  fuch  claim 

«*  is  made,  and  was  ftolen  from  him  within  fix  months  next 

"  before  fuch  claim  of  any  fuch  horfe,  &c.  but  that  the 

"  party  from  whom  the  faid  horfe,  Sec.  was  ftolen,  his  exe- 

<*  cutors  or  adminiftrators,  fhall  and  may  at  all  times  after, 

"  notwithstanding  any  fuch  fale  or  fales  in  any  fair  or  open 

"  market  thereof  made,  have  property  and  power  to  have, 

**  take  again,  and  enjoy  the  faid  horfe,  &c.  upon  payment  or 

"  readinefs,  or  olTer  to  pay,  to  the  party  that  fhall  have  the 

"  pofleffion   and  intereft  of  the  fame  horfe,  mare,  gelding, 

<c  coit,  or  filly,  if  he  will  receive  and  accept  it,  fo  much 

t(  money  as  the  fame  party  fhall  depofe  and  fwear  before 

"  fuch  head  officer  or  juftice  of  peace,   (who  by  virtue  of 

"  this  act  fhall  have  authority  to  minifter  and  give  an  oath 

"  in  that  behalf,)  that  rie  paid  for  the  ftme  bond  fde,  with- 

"  out  fraud  or  collufion ;  any  lav/,  ftatute,  or  other  thing  to 

"  the  contrary  notwithftanding." 

For  other  matters,  vide  general  heads,  Rewards,  Pardon, 
Expences,  &c. 
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CHAP.     XVII. 
PIRACY. 


Jurifdiflion.  -  -  -  „  &  is 

By  civil  Law,  PuniQi merit  capital,    it. 
Triable  as  Marine  Felony  under  King's  Commiffion 

by  Stat.  28  H.  8.  c.  15.    it. 
Nature  and  Extent  of  fuch  Commiffion.  §  2. 

1.  What  is  Piracy.  -  -  §  3. 

i.  Such  A&s  of  Robbery  and  Depredation  as  would  be 

Felony  on  Shore,    it. 

Mariners  feizing  Captain  and  carrying  away  Ship 
explained  by  fubfttjuent  piratical  AtU.  it. 

But  Breach  of  Truft  no  Piracy,    it. 
II.  Foreigners  ading  at  open  Hoftility  no  Pirates.   §4. 

But  Subjects  acting  under  Colour  of  foreign  Com- 

miffions,  Pirates  by  Stat.  1 1  &  12  W.  3.  c.  7.   it. 

ill.  So  if  they  a£l  under  Enemy's  Commifuon  by  Stat. 

1 8  Geo.  2.  c.  30.       -  -  -  §5. 

Under  thefe  A&s,  an  adhering  to  the  King's  Ene- 
mies by  piratical  Depredations  at  Sea,  triable  us 
Pirates,  it. 

Cruifing  againil  the  Ships  of  the  King  as  well  as  the 
Subject  ftiews  Intent  traitorous,  not  merely  pi- 
ratic il.  it. 

iv.  Running  away  with  Ship  or  Cargo,  &c.  Yielding 
voluntarily  to  Pirates ;  confederating  with  them, 
&c.  Atr>:nvptinj»  to  fcduce  Crew,  &c.  Laying 
violent  M  ipita  on  Commander  to  hinder  Defence, 
&c.  iSt  rruig  K<volt,  &c.  Piracy  by  Stat. 'i  i  & 
12  W.  3.  c.  7.  f.  y.  -  §6. 

y.  Trading  or  correfponding  with  Pirates,  Piracy  and 
Dc-ath,  by  Stat.  8  Geo.  i.  c.  24.  -  j  7. 

vi.  So  forcibly  entering  Merchant  Ship  and  deftroying 
Goods  on  board.  -  -  $  8. 

Burning 
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Burning  or  deftroyiug  Ship.      Vidt  Tit.  Malicious 

Mifchicf. 
vii.  Pri-.ateers  ranfoming  neutral  Ships  made  Prize, 

witl.jut    bringing    into   Port,    Piracy    by    Stat. 

32  Geo.  2.  c.  25.  f.  12.  -  -         $9. 

Stat.   22  Geo.  3.    c.  25.    avoids   Contracts  for   the 

Ranfom  of  Ships  captured  by  an  Enemy,  and  fub- 

je&s  Party  to  a  Forfeiture  of  500 /.    ib. 

2.  As  to  the  Place  •where  f  be  Faff  is  committed.  §  i  o. 

Ancient  Jurifdiftion   of  B.  R.   r^er   Felonies  on   the 

narrow  Seas.     ib. 
Admiral's  JurifditUon  not  extending  to  Offences  within 

Bodies  of  Counties,    ib. 
Rules  for  afccrtaining  the  Line  of  Demarcation,    ib. 

3.  Principals  and  sfitrflarfo.  §  1 1 . 

Procurers,  Ai.Vrs,  &c.  on  Land  or  Sea  made  Accefia- 
rits  to  Piracy  by  Stat.  1 1  &  ia"W.  3.  c.  7.  f.  10.  ib. 

But  hy  Star.  8  Geo.  i.  c.  24.  declared  to  be  Principals, 
and  triable  as  fuch.  ib. 

.  Indiftment  and  Evidence.  -  $12. 

J"ac"t  muft  be  alleged  to  be  done  on  the  Sea  felonioufly 

and  piratically.    ib. 
Not  triable  by  CommifBon  under  Stat.  H.  U.  if  within 

County.     Nor  as  Larceny  by  common  Law,  if  taken 

at  Sea  and  brought  into  County,    ib. 
Qu.  As  to  Indictments  for  Piracy  in  B.  R.    #. 

,  Trial  and  *1tid?ment.  -          -  4  1 1 

«/  O  J         J* 

Stat.  28  H.  8.  c.  15.  direcls  that  Felonies,  Robberies, 
&c.  on  the  Sea,  &c.  be  lieard  and  adjudged  in  fuch 
Shires  as  the  King  by  Commiffion  (hall  appoint,  in 
like  Form,  &c.  as  if  committed  on  Land.  ib.  And 
excludes  Clergy,  ib.  Confined  to  Offences  which 
would  beF ,-lony  on  Shore,  ib. 

Admirals' Jurifdidion  not  thereby  oufted  by  Stat.  n 
&  12  W.  3.  c.  7.  ib. 

Trials  of  Principals  alfo  regulated  by  Stats.  4  Geo.  1. 
c.  n.  8  Geo.  i.  c.  24.  1 8  Geo.  2.  c.  30.  and 
32  Geo.  2.  c.  25.  it. 

Trial 
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Trial  of  Acceflaries  .regulated  by  Stat.  1 1  &  12  W.  3. 
c.  7.  f.  10.  and  8  Geo.  i.  c.  24.  f.  3.  $  14. 

Clergy.  -  -  -  §15. 

Oufted  from  Piracy  by  Stat.  28  H.  8.  c.  15.  and  fub- 
fequent  Statutes. 

Stat.  39  Geo.  3.  c.  37.  declares  that  all  Offences  com- 
mitted on  the  Sea  are  of  the  fame  Nature  and  liable 
to  the  fame  Punifhment  as  if  done  on  Shore  j  and 
{hall  be  tried  according  to  Stat.  28  H.  8.  ib. 

Regulations  for  holding  at  leafi;  two  Seffions  of  Admi-' 
ralty  in  the  Year  at  the  O.  B.  by  Stat.  3 2  Geo.  2. 
c.  25.  §  \6. 

Power  to  Commiflioners  and  Juftices  of  Peace  to  bind 
Witnefles  over  to  profecute  and  give  Evidence,  &c. 
ib. 

Finding  the  Bill.    ib.       Standing  mute.    ib. 

Form  of  Judgment,    ib.       Forfeiture,    ib. 


Piracy. 

§  I.          T)  Y  the  civil  law,  the  punifhment  of  piracy  was  capital  ; 
3™**"  of  which  the    admiral  took  cognifance  :    but    it   does 


13  Co.  54.  not  fall  within  the  fcope  of  this  work  to  confider 
the  offence  otherwife  than  as  it  is  a  marine  felony,  tri- 
able under  the  King's  fpecial  commiflion  by  virtue  of  the, 

a  Hale,  17.'  flat.  28  H.  8.  c.  15.  fince  followed  by  other  ftatutes,  which 
proceeds  according  to  the  courfe  of  the  common  law  ;  and 

4Blac.Com.a6.,.  jn  which  commiffion  two  common  law  Judges  are  conflantly 
included,  by  whom  in  effect  the  piifoners  are  tried,  though 
the  Judge  of  the  Admiralty  flill  prefides. 

I  (hall  poftpone  for  the  prefent  the  confideration  of  the 
flat,  of  H.  8.  together  with  the  fubfequent  ftatutes  relating 

Poft.  f.  13.  to  the  trial  of  this  offence,  till  I  come  regularly  to  fpeak  of 
that  branch  of  the  fubje£l;  remarking  by  the  way  what 

a  Hale,  18.  Lord  Hale  obferves,  that  befides  the  commiflion  founded  on 
the  firft-  mentioned  ftatute,  there  had  then  been  for  a  century 
pad  in  the  fame  commiflions  common  law  commiflions  of  oyer 
and  terminer,  gaol  delivery,  and  of  the  peace,  for  all  offences 
againfl  any  penal  laws,  fuper  mare  vel  infra  fluxum  maris 
ad  plenitudiaem  maris  j  and  alfo  of  all  treafons,  murders,  &c, 

fuper 
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fuper  mare  vel  In  aliquo  rivo,  portu,  aquadulci,  creca,  feu    C 

infra  fluxum  maris  ad  plenitudinem  maris,  a  quibufcunque  tf"'a  Jltr'J  " 

primis    pontibus  verfus    mare,   et   fuper  littus  maris,  &c.  —  —  __ 

fecundum  (lylum  et  confaetudinem  regni  Angliae  et  Curirs 

Admiralitatis  :  and  limiting  the  county  of  their  feflion  and 

inquiry. 

The  commiflion  under  which  fuch  feflions  of  admiralty  §2. 
are  holden  has  exifted  in  nearly  the  fame  form  for  a  con-  j^"1  °f  ""*# 
Cderable  period,  \vkh  the  infertion  only  from  time  to  time 
of  a  general  reference  to  fuch  ftatutes  as  have  been  made 
for  the  regulation  of  this  tribunal.  It  begins  by  reciting  the 
ftatutes  of  the  28  H.  S.  c.  15.  and  27  H.  8.  c.  4.;  and  then, 
appoints  certain  perfons,  amongft  others  before  mentioned, 
to  be  of  the  quorum,  to  inquire  concerning  all  treafons,  pi- 
racies, felonies,  robberies,  murders,  and  confpiracies  done 
or  committed  upon  the  fea,  or  in  any  river,  haven,  creek,  or 
place,  where  the  admiral  has,  or  pretends  to  have  any  power, 
authority,  or  jurifdiction  ;  and  alfo  concerning  other  mifde- 
meanors,  offences,  and  injuries  whatfoever  committ  d 
againfl  the  form  cf  the  faid  recited  ftatutes  of  H.  8.  or 
againfl  the  form  of  the  n  &  12  W.  3.  c.  7.  4  G.  i.  c.  1  1. 
I  Ann,  ft.  2.  c.  9.  12  Ann,  ft.  2.  c.  18.  nG.  i.e.  29.  8G.  r. 
c.  24.  i  G.  2.  ft.  2.  c.  25.  5  Eliz.  c.  5.  f.  30.  13  G.  2.  c.  4. 
17  G.  2.  c.  24.  18  G.  2.  c.  30.  or  29  G.  2.  c.  34.  (a)  and 
to  hear  and  determine  all  the  faid  treafons.  and  other  the 
premifes,  and  to  make  gaol  delivery,  according  to  the  i 
and  cuftoms  of  Great  Britain,  and  the  ftatutes  aforefaid  ; 
and  alfo  to  inquire  of  all  other  crimes  and  offences  whatfo- 
ever, and  acceiTaries  thereto  whomfoeveror  howfoever,  had, 
done  or  committed  upon  the  high  fca,  or  in  any  haven,  river, 
creek,  or  place  where  the  admiral  has  or  pretends  to  have 
power,  authority,  or  jurifdiclion  ;  and  to  hear  and  deter- 
mine all  fach  crimes  and  offences,  according  to  the  laws  and 
cuftoms  of  Great  Britain,  and  the  ftatutes  aforefaid,  or  other 
ftatutes  in  that  behalf  made;  as  by  the  laws  and  ftatutes  of  the 
kingdom,may  or  ought  to  be  heard,  or  determined  by  anycom- 
miflioners  or  juftices  appointed  by  the  crown.  It  then  com- 
mands the  quorum  commiflioners,  or  one  of  them,  to  make 
inquiry  concerning  the  premifes,  and  to  hear  and  determine 

(a}  And  vlJi  ft.  32.  G.  2,  c.  25.  and  39  G.  3.  c.  37. 

the 
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Ch.xvn  $t.    the  fame,  and  to  do  and  perform  all  things  to  be  done  there- 

ftTsH.g^c.'c.  uP°n»  as  appertains  to  jutlu-e,  according   to  the  laws  and 

-  cuftoms  of  the  kingdom,  and  the  (latutes  aforefaid,  or  other 

ftatutrs  in  that  behalf  made:  and  then  concludes  with  the 

command  to  all  (heriffs,  &c.    in  the  ufual  form  of  the  cora- 

mifllon  of  oyer  and  terminer. 

I  Ihnll  now  confider, 

1 .  What  it  Piracy. 

2 .  Of  the  Place  -where  the  Faff  is  committed. 

3.  Of  Principals  nnd  AcctJJ'aries. 

4.  Of  the  IndiElment  and  Evidence. 

5.  Qj  the  Trial  and  Judgment. 

>  3*.  The  offence  of  piracy  by  common  law  confifts  in  Commit- 

ted/ is  pi'aty, 

Co,  Lit  .91        ting  thofe  a£ls  of  robbery  and   depredation    upon  the  high 

^Biac.  Com  72.  fg       which,  if  committed  upon  land,  would  have  amounted 

a  MS.  Sum.ass. 

3  imt   Hi.        to  felony  there.     But  it  is  no  felony  at  common  law,  being 

i  Hawk.  ch.  37.  out  Of  jts  jurifdi£^on  .  anj  before  the  (brute  28  H.  8.  c.  i  c, 

1.  o.  >.  10-  J  J  * 
i  Hale,  3S4-        it  was  only  punifhable  by  the  civil  law.     That  ftatute,  bow- 

2,  Haie,  i8.         ever    does  not  alter  the  nature  of  the  offence  in  this  rcfpecl; 
i  KOI.  K.  i/S' 

Moor,  756.         and  therefore  a  pardon  of  all  felonies  genrrally  dees  not  ex- 

3°inih  iiz.  tcn^  to  it :  nor  does  the  offence  extend  to  corruption  of 
Rexv.  Morphes,  bioocj .  at  leaft  where  the  conviction  is  before  the  admiralty 
Sed-vidtCo.  juriJdidlion  ;  though  the  contrary  is  holder)  by  confiderable 
Lit.  391-  authority  upon  attainder  before  commiflioncrs  under  the 

1  Hale,  !S5- 

2  Hai ,  12,  &c    fhrt.  of  H.  8. 

R         ^  Several  mariners  on  board  a  (hip  called  King  Charles  the 

Bifli'<p,  and         Sc-cond,  lying  near  the  Groyne,  ftized  the  captain,  he   not 
°6hT'  NvV*        agreeing  with  them,  and  after  putting  him  on  fhore,  canied 
MS.  rucy,  77.   away  the   fhipi   and  afterwards  committed   fevrral  piracies. 
This  force  upon   the  captain,   and  c  "trying  the   flu'p    away, 
(which  was  explained  by  their  ufe  of  it  afterwards),  was  ad- 
judged piracy  ;  and  they  were  exrcut<d. 

Mafon'seire  ^ut  where  the  maftt-r  qf  a  vtfirl  loaded  goods  on  board  at 

O.  n  9  G.  i.     Rotterdam,  configned  to  Malaga,  \\hich  he  caufed  to  be  in- 
eotnm^on,         fured,  and  after  he  had  lun  the  g^ods  on  fhore  in  England, 
8  Mod.  74.         t]ie  ^jjp  W33  burned,   when  he  prutrllcd  both   the  fiiip  and 
cargo  as  burntd  with   intent  to  defraud  the  owners  and  in- 
furcrs;  the  judges   of  the   common  law,  who   aflllled  the 
jud^e  of  the  admiralty,  directed  an  acquittal  upon  an  indict- 
ment 
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rttcnt  for  piracy  and  dealing  the  goods  ;  becaufe  being  only   ch  xvn  $3, 
a  breach  of  trufl  and  no  felony,  it  could  not  be  piracy  to       *"'  "  f"rac1' 
convert  the  go  ids  in  a  fraudulent  manner  until  the  fpecial 
truft  was  determined. 

When  ftafes  are  in  open  hoftiliries,  the  plundering  of  an          $  4. 
enemy  is  not  piracy,  but  lawful  capture.      Ai.d  before  the  aMS-SB|n-**S- 
ft-tt.  1  1  &  i  2  Wm  3.  c.  7.  which  was  lev  tiled  agaiufl  com-  *  p'u\fa.  2s. 
miflions  granted  by  Jam  s  2.  afrer  his  abdication,  none  were  *  Ir'(t-  '54- 
deemed  pirates  who  aded  under  the  com;niffion  of  any  fo-  f  to     R.  ». 
reign  power.     But  that  (latu'e  enads  that  ««  if  any  of  his  G  ld^oaad 

J  othrr«,  S  St. 

'*  Majeftv  s  naturil  born  fu^jeds  or  denizens  of  this  king-  Tr  -j 
«  dorh,   (hall  commit  any  piracy  or  robbery,  or  an  ad  of  ^£8**n*  ***' 
<c  hoftility  ^gaiuft  others  his  M-:jcfty's   fubjecls,  upop  the  s  Sc-  Tr-  *4- 
"  fea,  under  colour  of  any  commiflion   from   any  foreign  c'7-  f.rg.    3' 
"  prince  or  (late,  or  pretence  of  authority  from  any  pcrfon 


"  whotfoever  ;  every  fuch   offtnder  (hdll   be  deemed,  ad-  AEH*f>  'under 
"  judged,  and  t..ken  to  be  a  pirate,  felon,  and  robber,  and  *|""^f?f* 

.  foreign  ft  »:t. 

'«  being  duly  conviclcd   thereof,  according   to  this   act,  or  p0& 
"  thjt  of  Hen.  8.  fli<ill  fufFer  death,  and  lofs  of  lands,  goods, 
*'  and   chattels,   as  pirates,    &c.  upon  the  feas  ought  to 
»  fuffer." 

In  addition  to  which,   the  fl.ttufe   18  Gfo.  2.  c.   30.  en-          §5. 
a£ls,  "  Th.it  all  natural  born  fa  ^jeds  or  denizens,  who  du-  l8  G>  ?-  c- 

I          •  •   •  f  P-rary  c  aiKUtt 

"  ring  any  war  Irull    commit  any  hothlitiea  upon  the  fea  ;  ur  dt  *  -nw.fi 

"  or  in  any  haven,  river,  creek,  or  place,  where  the  admiral,  "••^F^1 

«'  &c.  has  power,  authority,  or  jurifditUon,  againfl  his  Ma- 

"  jefty'j*  fubje£ls,  by  virtue  or  under  colour  of  any  commit- 

"  fion  from   any   his   Majcfly's  enemies,   or  fh'll  be  aqy 

"  otherwifc  adherent,  or  giving  aid   or  coml«rt  to  his  Ma- 

tf  jcfty's  enemies  vrt)on  the  fea,  or  any  haven  or  places  where 

"  the  admiral  has  jurifiiiction  as  aft-refaid,  mav  ^e  fried  as 

u  pirates,  felons,  ami  robbers,  in  the  faid  court  of  a-imiralry, 

tf  on  fliip-board  or  on  the  land,  in  the  fame  manner  as  per- 

<c  fons   jjuilty  of  piracy,  felony,  and    rohbcry,  are    by  the 

"  faid  ads  direded   to  be  tried  ;  and  fuch   pcrfons  being 

"  upon  fuch  tml  oo.ividcd  thereof,  (Ii.ll  fulfer  death,   ,   :s 

"  of  lands,   &c.   as  any  other   pirates,   f  -kvns,   and  roobeis 

"  ought  by  virtue  of   the    ftarutt  of  the  j  i    \V.  3.   or  any 

«  other  ad,  to  fuiier."     With  a  proviib  {f,  2.},  ««*That  any  Prev$,agj,fi 

ft   peril:  '   "'"'"i 

tr  h.h  :.-. 
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Ch.  xvii.  §S.  "  perfon  who  (hall  be  tried  and  acquitted,  or  convicted,  ao 
"  cording  to  this  aa,  for  any  of  the  faid  crimes,  (hall  not 
"  be  liable  to  be  indicted,  profecuted,  or  tried  again  for  the 
'«  fame  crime  or  fact,  as  high  treafon."  But  this  act  fhall 
not  (by  f.  3.)  prevent  any  offender,  who  fhall  not  be  tried  ac- 
cording thereto,  from  being  tried  for  high  treafon,  within 

Poft.  f.  13.        this  realm,  according  to  the  flat.  28  H.  8.  c.  15. 

Jofeph  Evans's  On  the  firft  day  of  Michaelmas  term  1782,  at  a  meeting 
cafe,  MS.  Gould  of  all  ^  judges  at  Serjeant's  Inn,  Lord  C.  B.  Skynner  fta- 
jidheringto  the  ted  to  them  an  indictment,  on  which  a  man  was  convicted 
inhljiiUy'Zrufag  Def°re  him  at  tne  late  feffion  of  Admiralty,  founded  on  the 
in  tbeir jbipt  tri-  ftat.  1 8  Geo.  2.,  whereby  treafons  on  the  high  feas  in  time 

atj.  r  .  it         .  i          •,*••         » 

or  war,  by  adhering  to  the  King  s  enemies,  are  to  be  tried 
in  like  manner  as  piracies,  &c.  The  indictment,  after  fet- 
ting  forth  that  there  was  a  war  between  England  and 
France,  charged  that  the  prifoner  did  adhere  to  the  King's 
enemies  ;  and  in  profecution  of  fuch  adherence  did,  in  a 
certain  armed  veflel  called  the  Efcamatour,  with  certain  per- 
fons  unknown,  hoftilely  go  a  cruizing,  with  intent  in  mari- 
time places  to  feize  and  take  the  fhips,  goods,  &c.  of  our 
of  a  fovereign  lord  the  King  and  his  fubjects.  A  difficulty  firft 
^*wfjSto*  occurred,  whether  the  overt  a£t  were  fufficiently  charged  ; 
as  well  as  t/iofe  for  it  was  faid  that  it  ftood  in  an  equivocal  light,  whether 
"jhwithl'tnuntto  tne  intent  might  not  be  to  commit  acts  of  piracy  :  but  Lord 
be  traitorous,  and  Loughborough  obferving  that  it  was  laid  to  take  (hips  of  the 

not  merely  pirati-   T_.  ,    .       r  ,  .    n  .      .       . 

tal  King,  as  well  as  or  the  lubjects,  it  made  it  clear  that  it  was 

an  adherence  to  the  enemy  ;  in  which  opinion  all  concurred. 
In  this  refpect  it  was  compared  to  laying  as  an  overt  ac~l  of 
compafEng  the  King's  death,  that  the  prifoners  confpired  or 
agreed  to  feize  the  King's  guards.  But  the  principal  doubt 
was  as  to  the  legality  of  the  trial :  as  to  which  the  cafe 
{lands  thus :  the  ftatute  of  the  28  H.  8.  c.  15.  exprefsly  in- 
cludes treafons.  The  ii  &  12  W.  3.  c.  7.  had  in  view, 
principally  at  lead,  the  trial  of  pirates,  robbers,  and  felons  on, 
the  fea,  &c.  near  his  Majefty's  colonies,  or  in  remote  places  ; 
omitting  treafon  as  a  general  term  ;  and  provides  that  they 
may  be  tried  by  commiffions  of  admiralty  directed  by  that 
acl.  The  8rh  feclion  directs,  that  fubjefts  committing  boftili- 
ties  againjl  other  fubjefls,  under  colour  of  a  comm'ijjion  from  any 
foreign  prince,  &c.  (hall  be  deemed  pirates,  felons,  and  rob- 
bers, and  may  be  tried  according  to  that  act,  or  the  ftatute 

of 
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of  H.  8;:  but  this  is  reftrained,  except  as  to  that  particular  ch.xvn.§5. 

,f      .  ,    ,  ,       .         - 

fpecies  of  adherence,  to  piracies,  robberies,  and  felonies,  m 
their  ordinary  acceptation.  By  f.  14.  the  commiflioners  un- 
der the  ftatute  of  H.  8.  or  that  acl:,  may  iflue  warrants  to 
apprehend  pirates,  felons,  or  robbers,  or  their  acceflaries, 
being  within  any  of  the  colonies,  &c.  in  order  to  be  brought 
to  trial  in  any  plantation  in  America,  according  to  that  afl  of 
Will.,  or  to  be  fent  to  England  to  be  tried  there.  Then  the 
flat.  1 8  Geo.  2.  reciting  the  doubt  whether  fubjec~ls  entering 
into  the  fervice  of  the  King's  enemies,  on  board  privateers 
and  other  {hips  having  commiffions  from  France  and  Spain, 
and  having  by  fuch  adherence  been  guilty  of  high  treafon, 
can  be  deemed  guilty  of  felony  within  the  meaning"  of  the 
acl  of  King  William,  and  be  triable  by  the  court  of  Admiralty 
appointed  by  virtue  of  the  faid  act ;  in  the  enacting  part, 
after  particularizing  that  fpecific  adherence,  adds,  crjhall  (Not  Dyin 
be  any  otherwife  adherent,  may  be  tried  as  pirates,  fdons,  and  "(  f^- 
robberst\sy  the  faid  court  of  Admiralty,  &c.  concluding  with  atiaft.it*  ra 
the  provifos  before-mentioned.  W-  3'  c'7>  f-  *'•) 

At  a  fubfequent  meeting  of  the  Judges,  at  which  were  wednefday, 
prefent  Lord  Loughborough,  Lord  C.B.  Skynner,  Gould  J.,  Nov-  n>  I"Sl- 
Willes  J.,  Aflihurft  J.,  Eyre  B.,  Perryn  B.,  and  Heath  J.,  it 
was  agreed  that  the  prifoner  had  been  well  tried  under  the 
ufual  commifiion  under  the  (Int.  28  H.  8.  For  that  taking 
the  two  ftatutes  of  1 1  &  12  W.  3.  and  18  Geo.  2.  together, 
and  the  doubt  raifed  in  the  latter,  whether  the  two  inftances 
of  high  treafon  mentioned  in  the  ftatute  of  William,  and  in 
the  preamble  of  the  acl  of  George,  could  be  tri:cf  as  piracy, 
and  according  to  that  ftatute,  as  being  high  treafon  [and  yet 
the  act  of  King  William  had  particularly  declared  that  they 
might,  and  that  the  offenders  therein  fpecified  (hculd  be 
deemed  pirates  •,]  and  then  enacting,  that  in  thofe  two  in- 
ftances, and  alfo  that  in  cafe  of  any  other  adhering  to  the  ' 
King's  ensmies,  the  parties  mi^ht  be  tried  as  pirates  by  the 
court  of  Admiralty,  according  to  that  ftatute  •,  it  was  fubftan- 
tially  declaring  that  they  fhould  be  deemed  pirates  ;  and  that 
it  was  a  jull  conftru£lion  in  their  favour  to  allow  them  to  be 
tried  as  fuch  by  a  jury. 

• 

By  fe£l.  9.  of  the  above  ftatute  of  W.  3.  it  is  further  en-          R  5, 
acled,  that  "  if  any  commander  or  mafter  of  any  {hip,  or  n  " 

<•  an     c  7"  f  9' 
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ChXvir§6.   «  any  feaman  or  mariner,  (hall,  in  anyplace  where  tht 

Jrkatnfuh       ..       .      .     .    .       .    .      ,~..n. 

'  '*  admiral  hath  jurifdifti  n,  brtny  his  trull,  and  turn  pi- 

M.de  perpetual  "  ratei  enemy,  or  rebel }  and  pir.tically  and  felonioufly  run 

by  ft«  6G.  i.  «  away  wjth  his  or  thtir  imp  or  ihips,  or  any  barge,  boat, 

Seamen,&c  'tm-  "  ordnance,    ammunition,     goods,    or    merchamtiiV ;    or 

JfgZZ&fc.  "  yield  them  UP  ^""""Hy  to  any  pirate ;  or  (hall  bring  any 

fwVMafon's  "  feducing  meflage  from  any  pirate,  enemy,  or  rebel;  or 

SS*7*  "  confult>  combine,  or  confederate  with,  or  attempt  or  en- 

to  f-irata.  "  deavour  to  corrupt  any  commander,  maftc-r,  officer,  or 

2^  "  mariner,  to  yield  up  or  run  away  with  any  ftnp,  goods, 

Attempting  to  it  or  merchandiff  s,  or  turn  pirates,  or  go  over  to  pirates ;  or 

torruftcreta.&c. 

Putt  i  g  fane  on    '"  »f  any  perfon  (lull  lay  violent  hands  on  his  commander, 

commander.  «  wftereby  to  hinder  him  from  fighting  in  defence  of  hit 
<«  (hip  and  goods  committed  to  his  truft  (a] ;  or  (hall  con- 

Stlmng  revolt.  "  fine  his  mafter  i  or  make  or  endeavour  to  make  a  revolt 
"  in  the  fhip;  he  (hall  be  adjudged  deemed  and  taken  to 
"  be  a  pirate,  felon,  and  robber  j  and  being  convicted  there- 
"  of  according  to  the  directions  of  this  act,  fh-ill  fufFer 

P«ft.  «  death  and  lofs  of  lands,  goo  s,  and  chattels  as  pirates, 

"  felons,  and  robbers  upon  the  feas  ought  to  fuffer." 

A  reward  is  given  to  the  difcoverer  of  any  combination 
for  running  away  with  the  (hip,  &c. 

(a)  This  laft  provlfion  follows  verbatim  a  fimilar  one  in  the  ftat.  zx  &  *^  Car. 
1 1.  c.  II.  f.  9.  which  enafls  generally  that  fuch  an  offender  (hill  fuffer  d-ath  as  a 
felon;  without  fpecifying  how  he  ihall  be  tried.  And  bv  the  fame  aft,  f.  2. 
where  goods  fliall  be  laden  on  board  any  Engliih  fliip  of  zoo  tons  a*  d  upwards, 
and  mounted  with  16  guns  or  more,  if  the  mafter  (hall  yield  up  fuch  goods  10  any 
Tuiki/h  fhips  or  vefiels,  or  to  any  pirates,  or  fea  rovers  whatloever,  without  fight- 
ing  i  on  proof  thereof  in  ti.e  High  Court  of  Admiralty,  he  fliall  be  incapable  of 
taking  charge  of  any  Englifli  ftip  as  mafter  or  commander  ;  and  if  he  do,  he  ftia'l 
be  imprifoned  by  warrant  from  the  faid  court  for  fix  months  for  every  fucli  oflcnte. 
And  in  caie  the  peifons  fo  taking  the  faid  goods  fliall  releale,  &c.  the  fliip,  Otall 
pay  to  the  mailer  any  money  or  goods  in  lieu  thereof  for  freight  or  other  reward  or 
gifcj  the  faid  goods  or  money  fo  given,  or  the  value  thereof,  .sal'otlu-  maf-er's 
part  of  the  (hip,  &c.  fo  releaied,  &c.  out  of  which  the  /aid  goods  were  taken,  fh  ill 
be  l.ablc  to  repair  the  owners  of  the  goods  fo  delivered  or  taken  by  adion  in  tiie 
faid  court ;  anri  the  damages  to  be  recovered  in  the  manner  there  ftated.  By  f.  4. 
if  the  thip  be  of  lefs  burthen  or  foice,  and  the  matter  (hall  yield  it  to  fuch  perfons 
not  having  at  leaft  his  double  number  of  guns,  without  fighting,  he  fliall  be  liable 
to  ali  the  penalties  in  the  acl.  By  f  7.  ma-iners  declining  er  refufmg  to  fight 
and  defend  the  fliip  when  fo  commanded  by  the  mafter,  or  uttering  any  words  to 
(jifcourage  other  mariners  from  doing  fo,  and  found  guilty  thereof,  fliall  lofe  all 
their  wages  due,  and  all  goods  which  they  have  on  board  the  fliip,  an,d  fu/Ter  im- 
prifonment  not  exceeding  fix  mon  hs,  and  r-c  kept  to  hard  labour  during  fuch  im- 
prifonment.  Alfo  by  that  and  lla1:.  8  G.  i.  e.  24.  certain  benefits  a;e  h:W  out  ta 
the  mafter  and  maiir.ers  ;o  refiA  pirates. 
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By  flat.  SGeo.  i.e.  24.  f.  i."  If  any  commander  or  mafter  ch.xvn.^. 
"  of  any  fhip  or  veflel,  or  any  other  perfon,   (hall  anywife     ffr'-a!  "/"*• 
"  trade  with  any  pirate,  by  truck,  barter,  exchange,  or  in 
"  any  other  manner,  or  (hall  furnifh  any  pirate,  felon,  or  8  G  ^  'c*  , 
'*  robber  upon  the  feas  with  any  ammunition,  provifion,  or  made  perpe-ual 
"  ftores  of  any   kind  ;  or  fhall  fit  out  any  fhip  or  veflel 
"  knowingly  and  with  a  deGgn  to  trade  with  or  fupply  or  Tr*d:.rg  cr  nr- 

r          .         •  i  e  i  •••"*•  -••• 

;<  correfpond  with  any  pirate,  felon,  or  robber  on  the  leas  j  tt';.-^«>«:«. 

"  or  if  any  perfon  fhall  anywife  confult,  combine,  confe- 

"  derate,  or  correfpond  with  any  pirate,  felon,  or  robber  on 

"  the  feas,  knowing  him  to  be  guilty  of  any  fuch  piracy, 

<c  felony,  or  robbery  ;  every  fuch  offender  fhall  be  deemed 

"  and  adjudged  guilty  of  piracy,  felony,  and  robbery  :  and 

"  being  convicted  fhall  fuffer  death  (by  f.  4.  without  bene- 

"  fit  of  clergy)  and  lofs  of  lands,  goods,  and  chattels,  as  pi- 

"  rates  upon  the  feas."     And  the  offenders  fhall  be  tried 

according  to  the  flat.  28  H.  8.  and  n  &  12  W.  3.     By  f.  2. 

every  veflel  fo  fitted  out  to  trade,  &c.  with  pirates,  and  the 

goods,  fhall  be  forfeited,  half  to  the  crown  and  half  to  the 

informer. 

And  by  the  fame  adl,  SGeo.  i.  (f.  i.)  «  In  cafe  any          $8. 
"  perfon  or  perfons  belonging  to  any  ftiip  or  veflel  whatfo- 

l  n   •  me' 

•'  ever,  upon  meeting  any  merchant  fhip  or  veflel  on  the  ar.da~ 
"  high  feas,  or  in  any  port,  haven,  or  creek  whatfoever,  fhall  &•£• 
"  forcibly  board  or  enter  into  fuch  fhip  or  veflel,  and  though  f.  i. 
"  they  do  not  fcize  or  carry  off  fuch  fnip  or  veflel,  fnall 
"  throw  overboard,  or  deftroy  aay  part  of  the  goods  or 
"  merchandifes  belonging  to  fuch  fhip  or  venel  ;  the  perfon 
cc  or  perfons  guilty  thereof  fhall  in  all  ref^ccU  be  deemed 
"  and  punifiied  as  pirates  as  aforefaid." 

The  burning  or  deftroying  of  fliips,  again  ft  which  provi-  y:dtt*»M: 
fion  is  made  by  the  flat,  i  Ann.  ft.  2-  c.  9.  and  other  ads,  oui  Mlfibitf- 
will  be  confidered  hereafter. 

Andbyftat.  32  Geo.  2.  c.  25.  f.  I2.(o)  "  In  cafe  any  com-          §p. 
"  mander  or  commanders  of  any  private  fhip  or  veiTd  of  war,  S^0-1  c-*v 
"  duly  commiffioned  by  virtue  of  the  ftat.  29  Geo.  2.  c.  34.  efrt^e. 
"  or  this  a6t,  fhall  agree  with  the  commander  or  other  per- 
fl  fon  of  or  belonging  to  any  neutral  or  other  fhip  or  veiTcI 

(a)  This  act  was  r-  ^  in  fsrce  during  the  ih:-  The 

fame  claufe*  wert  rs-enaded  by  ft.  »  G.  3.  c    16.  to  cor,:;  en  war 

;  m.     But  Qu.   VMaether  fliil  conriaaing,  though  icuiaed  ia  the  iubfe<juent 

3  F  "  ranfom 


*••"*< 
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Ch.xvn.$9.  «  (except  thofe  of  his  majefty's  declared  enemies),  for  the 

ataJ*        "  ranfom  of  any  fuch  neutral  or  other  (hip  or  veflel,  or  the 

"  cargo  or  any  part  thereof,  after  the  fame  has  been  taken 

'*  as  a  prize  ;  and  (hall,  in  purfuance  of  any  fuch  agreement 

"  or  agreements,  actually  quit,  fet  at  liberty,  or  difcharge 

"  any  fuch  prize,   inftead  of  bringing  the  fame  into  fome 

'*  port  of  his  majefty's  dominions  ;  that  then  every  fuch  com- 

t(  mander  of  any  fuch  private  (hip  or  veflel  of  war,  who  (hall 

"  fo  agree  for  fuch  ranfom,  (except  as  afore faid,)  and  (hall 

"  quit,  fet  at  liberty,  or  difcharge  any  fuch  prize  iu  manner 

"  aforefaid,  (hall  be  deemed  and  adjudged  guilty  of  piracy, 

"  felony,  and  robbery  ;  and  being  duly  convicted  thereof  in 

*'  manner  before  mentioned,  (hall  fuffer  death,  lofsof  lands, 

"  &c.  as  pirates,  felons,  and  robbers  upon  the  feas  ought  to 

'*  fuffer  according  to  the  laws  now  in  being."  Provided  (f.  13.) 

"  That  it  (hall  be  lawful  for  the  commander  of  any  private 

"  (hip  of  war  upon  the  capture  of  any  neutral  veflel,  which 

"  by  any  law  or  treaty  (hall  be  liable  only  to  the  forfeiture 

"  of  fuch  contraband  goods  as  (hall  be  on  board  thereof,  to 

"  receive  fuch  goods  from  fuch  veflel,  in  cafe  the  com- 

"  mander  thereof  is  willing  to  deliver  them  -,  and  the  com- 

'*  mander  of  fuch  private  (hip  of  war  may  thereupon  quit, 

"  fet  at  liberty,  or  difcharge  fuch  neutral  veflel"  (o),   &c. 

"  and  if  any  perfon  (hall  purloin  or  embezzle  any  fuch 

JK. ft.  i7(&*9)  "  contraband  goods  before  condemnation  thereof,  he  (hall 

sivfri i  Cthl4trebie'  "  ^  fubje&  to  fuch  pains  and  forfeitures  as  are  inflicted  by 

vaiueof  the  goods  ««  law  upon  perfons  purloining  or  embezzling  goods  out  of 

fo  embrzzled  by 

any  officer,  fea-        any  captured  fliip. ' 

man,  &c. 

2.  As  to  tie  Place  ivbtrc  the  Facl  is  committed. 

$  '«•  Lord  Hale  fays,  that  before  the  htter  end  of  the  reign  of 

*  Ha?e!*if/&c   Edw.  3.  the  courtof  K.  B.  not  only  had,  but  exercifed,  a  con- 
«•    current  jurifdiclion  with  the  Admiralty  over  felonies  com- 
mitted upon  the  narrow  feas,  and  on  the  coaft,  though  on 

(j)  By  the  flat.  «  G.  3.  c.  45.  and  33  G.  3.  c.  66.  f  37,  &c.  «  it  Oiatt 
»f  not  be  lawful  for  any  fuUjedt  to  ranfom  or  to  enter  into  any  contract  or  agree- 
"  ment  for  ranfoming  any  (hip  or  vcdel  belongiogto  any  fubject  of  his  majefty,  or 
"  any  merchandize  or  goods  on  board  the  fame,  which  fljall  be  captured  by  the 
'£  fubjedls  of  any  itate  at  war  with  his  majefty,  or  by  any  perfons  committing 
"  hortilitics  againft  his  majefty's  fubjedls  "  Seft.  ».  of  the  flrft  aft  and  f.  38. 
nf  the  laft  avoid  all  fuch  contracts  and  fccurities  given  for  the  fame;  and  f.  3,  of 
the  one  and  39  of  the  other  inflict  a  penalty  of  500 /.  on  an-y  perfon  entering  into 
fuch  contract,  to  be  lecovered  by  action  of  debt  by  the  informer.  Thit  latter  aft 
expired  with  the  late  war  with  Franc*. 

the 


Piracy,  803 

the  high  fea,  be  ing  con  fide  red  within  the  realm  of  England,  Ch.xvn.  §  to. 

though  out  of  the  bodies  of  counties :  and  the  fa£t  was  pre-       ''   ^ 

fented  and  tried  by  men   of  the  adjacent  counties.     But  it  T  Hawk  ch- 
is  agreed  on  all  hands  that  the  admiral  never  had   iurifdic-  f-  '- 

e  a  Hale,  it,  16. 

tion  in  any  river,  creek, or  port  within  the  body  ot  a  county  :  4lnft  ,J7> 
and  that  the  ftat.  of  the  28  H.  8.  c.  15.  extends  not  to  of- 
fences done  in  fuch  places ;   becaufe  they  are  and  always 
were  cognizable  by  the  common  law.     And  the  words  of 
that  ftatute,  "  where  the  admiral  pretends  to  have  power/' 
&c.  are  not  to  be  extended  to  fuch  a  pretence  as  is  without 
any  right  at  all :  and  the  firft  ftatute  which  gave  the  admiral 
concurrent  jurifdi&ion  in  any  river  or  creek  within  the  land 
was  the  15  Ric.  2.  c.  3.  concerning  the  death  or  mayhem  of  ^j^/'f  "°~ 
a  man  ;  which  has  been  confidered  in  another  place.  p.  368. 

But  it  feems  that  the  only  queftion  of  jurifdscHon  gene-  nde  \  Hawk, 
rally  confidered  at  this  day  Upon  the  ftatute  28  H.  8.  c.  15.  ch<  37-  {-  »'• 
is,  Whether  the  facl  happened  at  any  place  within  the  body 
of  a  county  ?  in  which  cafe  the  trial  muil  be  had  before  the 
Ordinary  jurifdiftion  ;  for  then  it  does  not  fall  within  the 
mifchief  or  purview  of  the  a£l.  And  the  ft  it.  n  £c  i2\V.  3.  3105.113. 
c.  7-  and  32  Geo.  2.  c.  25.  feem  to  be  legislative  interpreta- 
tions of  the   firft   mentioned   ftatufe,  being  patted  in  pari 
materia  and  with  reference  to  it :  and  thefe  bft  are  confined 
to  any  place  ivkere  the  admiral  has  jtirifdtftton  ;  which  as  I  ^  Inft.it?. 
have  before  fhewn  cannot  be  within  the  body  of  a  county, 
unlefs  by  pofitive  ftatute. 

The  only  difficulty  which  ever  occurs  is  with  refpecl  to 
what  (hall  be  confidered  as  the  line  of  demarcation  between 
•the  county  and  the  high  fea.     Upon  the  open  fca-fhore  it  is 
paft  difpute  that  the  common  law  and  the  admiralty  have  2 Hals,  ir. 
alternate  jurisdiction  between   high  and  lew  water  mark.  3!?'1',113; 

.          .  J  ' '  2.  Hawk  ch.  9. 

But  in  harbours  or  below  the  bridges  in  great  rivers  near  the  f-  H- 
fea,  which  are  partly  inclofed  by  the  land,  the  queftion  is  p7<&CRe'xT751 
often  more  a  matter  of  fadl  than  of  law,  and  determinable  Soegard, 
by  local  evidence.     There  are,  however,  fome  general  rules 
laid  down  upon  this  point,  which  it  would  be  improper  al- 
together to  omit.     It  is  plain  that  the  admiral  can  have  no  3  Tnft.  113. 
jurifditUon  in  any  rivers  or  arms  or  creeks  of  the  fea  within  f."i*k  ' 
the  bodies  of  counties,  though  within  the  flux  and  reflux  of 
the  tide  :  except  in  the   particular  instances  before  (hewn, 
of  mayhem  and  homicide  done  in  great  rivers  beneath  the 
bridges  near  the  fea  j  which  depend  on  the  ftat.  15  Ric.  2. 

3^2  c.  3. 
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ch.  xvn.  §  ic. 

As  to  place. 

2  Hale,  16.  54. 

4  luit.  141. 

1  3  Co.  52. 
Hargrave's 
Trails,  p.  10. 

2  Hawk.  ch.  9. 
f.  14- 

13  Co.  sz. 

2  Roll.  Abr.  169. 

5  Ed.  2.  coron. 


399. 

12  Co.  8  1. 


ill. 

Principals  aid 

occtjjarizs. 

i  Hawk.  cb.  37. 

f.  7- 

Sum.  77. 

3  Inft.  nz. 


2  Hale,  17. 

A/«f«  MS.  Sam. 

449. 

it  &iaW.  3. 

c.  7.  i'.  10. 


c.  3.  In  general,  it  is  faid  that  fuch  parts  of  the  rivers, 
arms,  or  creeks,  are  deemed  to  be  within  the  bodies  of  coun- 
ties, where  perfons  can  fee  from  one  fide  to  the  other.  Ld.  Hale, 
in  his  treatife  De  Jure  Marls,  fays,  "  That  arm  or  branch  of 
the  fea  which  lies  within  the  fauces  terr<et  where  a  man  may 
reafonably  difcern  between  more  and  more,  is,  or  at  lead  may 
be,  within  the  body  of  a  county."  Hawkins,  however,  con- 
fiders  the  line  more  accurately  confined  by  other  authorities 
to  fuch  parts  of  the  fea  where  a  man  (landing  on  the  fide  of 
the  land  may  fee  what  is  done  on  the  other,  and  the  reafon  af- 
figned  by  Lord  Coke  in  the  Admiralty  cafe  in  fupport  of  the 
county  coroner's  jurifdi&ion,  where  a  man  is  killed  in  fuch 
places,  becaufe  that  the  county  may  -well  know  /'/,  feems  rather 
to  fupport  the  more  limited  conftru&ion.  But,  at  lead  where 
there  is  any  doubt,  the  jurisdiction  of  the  common  law  ought 
to  have  the  preference. 

3 .  Of  Principals  and  Acceflaries. 

As  piracy  was  no  felony  by  the  common  law,  nor  made 
fo  generally  by  any  ftatute,  whereby  all  thofe  would  inci- 
dentally have  been  made  accefiaries  in  the  like  cafes  in 
\vhich  they  would  have  been  fuch  at  common  law;  and  33 
they  were  neither  included  by  exprefs  words  nor  by  con- 
flruftiou  in  the  flat.  28  H.  8.  c.  15.  they  remained  as  they 
were  before  triable  by  the  civil  law  only  if  their  offence 
were  committed  on  the  fea ;  but  if  on  the  land,  by  no  law 
'till  the  flat,  n  &  12  W.  3.  c.  7.  Byfeft.  10.  of  which  it  is 
ena&ed,  "  That  every  pcrfon  whatfoever  who  (hall  either  on 
41  the  land  or  on  the  feas,  knowingly  or  wittingly,  fet  forth  any 
"  pirate  ;  or  aid  and  afftft,  or  maintain,  procure,  command, 
'*  counfel,  or  advife  any  pcrfon  or  perfons  to  do  or  commit 
«<  any  piracies  or  robberies  upon  the  feas ;  and  fuch  perfon 
««  or  perfons  (hall  thereupon  do  or  commit  any  fuch  piracy 
"  or  robbery  ;  then  every  fuch  perfon  (hall  be  and  are  here- 
«'  by  declared  and  (hall  be  deemed  and  adjudged  to  be  ac- 
«{  ceilary  to  fuch  piracy  and  robbery  done  and  committed. 
44  And  further,  fh;it  after  any  piracy  or  robbery  is  or  (hall 
'<  be  committed  by  any  pirate  or  robber  whatfoever,  every 
"  perfon  and  perfons  who,  knowing  that  fuch  pirate  or 
f{  robber  has  done  or  committed  fuch  piracy  and  robbery, 
«'  (hall  on  laud  or  upon  fea  receive,  entertain,  or  conceal 
*'  a'ny  fuch  pirate  or  robber ;  or  receive  or  take  into  his 

"  cuftody 
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<*  cuftody  any  {hip,  veflel,  goods,  or  chattels  which  have  Ch.xvir.  §Ir. 

"  been  by  any  fuch  pirate  or  robber  piratically  and  feloni-  ff^Sj  ar'd 

"  oufly  taken  ;  (hall  be  and  are  hereby  likewife  declared,  A 

"  deemed,  and  adjudged  to  be  accefiaries  to  fuch  piracy  and 

"  robbery."     And  then  it  direds,  that  "  all  fuch  acceffaries 

"  fliall  be  inquired  of,tried,&c.  and  adjudged  after  the  courfe 

"  of  the  common  law,  according  to  the  flat.  28  H.  8.  as  the 

"  principals  of  fuch  piracies  and  robberies  may  and  ought  to 

t(  be,  and  no  otherwife  :  and  being  thereupon  attainted  {hall 

*c  fuffer  death  and  lofs  of  lands,  goods,  and  chattels,  in  like 

"  manner  as  fuch  principals,  according  to  the  ftat.  28H.  8. 

"  which  is  thereby  declared  to  continue  in  full  force." 

But  all  perfons  made  acceflaries  by  this  ftatute  are  by  the 
ftat.  8  Geo.  i.  c.  24.  declared  to  be  principal  pirates,  felons,  8  c.  i.  c.  24. 
and  robbers,  and  are  to  be  tried  as  fuch  accordingly.  .  ride  Poft  '•  **• 

4.  Of  the  Indiflment  and  Evidence. 

The  indictment  for  this  offence  muft  allege  the  fa&  upon         §  12. 
the  fea  to  have  been  committed  within  the  jurifdiclion  of  the  I'd'^rr-int  ar-d 
Admiralty,  and  lay  it  to  be  done  felonioufly  and  piratically.  i  Hawk.  ch.  37. 
And  if  it  turn  out  that  the  goods  were  taken  any  where  f>  6'  I0< 
within  the  body  of  a  county,   the  commiffioners  under  the 
ftatute  of  Hen.  8.  can  have  no  jurifdiclion  to  inquire  of  it. 
As,  on  the  other  hand,  if  the  goods  were  taken  at  fea,  and  3  inft.  113. 
afterwards  brought  on  fhore,  the  offender  cannot  be  indided 
as  for  a  larceny  in  that  county  into  which  they  were  car- 
ried :  becaufe  the  original  felony  was  no  taking  whereof  the 
common  law  takes  cognizance.     Lord 'Hale  indeed  thinks  i  Hale,  355. 
that  an  indictment  of  piracy  before  fuch  commiffioners  may  z  Hale' I2>  &c' 
be  formed  as  an  indictment  of  robbery  at  common  law, 
namely,  vi  et  armis  et  felonice,  &c. ;   for  that  piracy  upon 
the  ftatute  is  robbery  ;  and  that  offenders  have  been  indicted,  Ante,  Soa. 
convidled,  and  executed  for  it  in  the  King's  Bench  as  for  a 
robbery.     But  however  this  might  have  been  formerly,  there 
appears  to  be  no  inftance  of  any  fuch  proceeding  for  ftveral 
centuries  :  and  the  boundary  line  between  the  two  jurifdic- 
tions  feems  now  fufficiently  fettled  in  the  manner  before 
dcfcribed. 
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Ch.XVII.  §13. 
Trial  and  judg- 
ment* 


Stat.  28  H.  8. 
e.  15. 

Vi«e  35  H.  8. 

For  the  trial  of 


Ante,  p.  754. 


5.  Qftke  Trial  and  Judgment. 

By  the  flat.  28  H.  8.  c.  15.  it  is  enacted,  "  That  all  trea- 
"  fons,  felonies,  robberies,  murders,  and  confederacies  com- 
"  mitted  in  or  upon  the  fea,  or  in  any  other  haven,  river, 
"  creek,  or  place,  where  the  admiral  has  or  pretends  to 
(t  have  power,  authority,  or  jurif<ti£Hon,  fhall  be  inquired, 
"  tried,  heard,  determined,  and  judged  in  fuch  (hires  and 
fc  places  in  the  realm  as  fhall  be  limited  by  th."  king's  com- 
"  mifllon  or  commiffions  to  be  directed  for  tht  fame  in  like 
"  form  and  condition  as  if  any  fuch  offences  had  been  com- 
t(  mitted  or  done  in  or  upon  the  land.  And  fuch  commif- 
"  fions  fhall  be  had  under  the  great  fea],  directed  to  the 
"  admiral  or  his  lieutenant,  deputy  and  deputies,  and  to 
'"  three  or  four  fuch  other  fubltantial  perfonc  as  fliall  be1 
"  named  or  appointed  by  the  Lord  Chancellor  of  England, 
*f  to.  hear  and  determine  fuch  offences  after  the  common 
"  courfe  of  the  law  of  this  realm  ufed  for  treafons,  felonies, 
"  murders,  robberies,  &c.  done  and  committed  upon  the 
"  land  within  this  realm." 

How  the  court  is  conftituted  I  have  before  fliewn. 
And  by  fcction  2.  *'  fuch  perfons  to  whom  fuch  commif. 
"  fion  fhall  he  directed,  or  four  of  them  at  lead,  fhull  have 
"  full  power  and  authority  to  inquire  of  fuch  offences  by 
"  the  oaths  of  12  good  and  lawful  inhabitants  in  the  (hire 
tf  limited  in  their  commiflion  in  fuch  like  manner  and  form 
<«  as  if  fuch  offences  had  been  committed  upon  the  laud 
"  within  the  fame  (hire.  And  that  every  ituliclmtnt  found 
"  and  prcfented  before  fuch  commiiHoaers  for  any  treafons, 
<{  felonies,  robberies,  murders,  manflaughters,  or  fuch  other 
(<  oflences,  being  committed  upon  the  feas  or  in  any  other 
"  haven,  river,  or  creek,  (hall  be 'good  and  effectual  in 
t(  hw.  And  if  any  perfon  happen  to  br  indicated  for  any 
"  fuch  offence  done  upon  the  feas  or  in  any  other  place 
u  above  limited,  that  then  fuch  order,  proctfs,  judgment, 
"  and  execution  fliall  be  had,  &c.  as  againfl  traitors,  felons, 
"  &c,  for  tr^afon,  felony,  &c  done  upon  the  land,  as  by 
"  hw  is  accuftomed.  And  that  the  trial  of  fuch  offences, 
"  if  denied  by  the  offenders,  (hall  be  had  by  12  lawful  men 
«*  inhabiting  in  the  (hire  within  fuch  commiflion  which 
"  fhall  be  directed  as  aforcfaid.  And  'no  challenge  to  be 

"  had 
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*(  had  for  th«  hundred.     And  fuch  as  (hall  be  convict  of  ch.xvil:§i|. 

"  any  fuch  offence  by  verdict,  confeflion,  or  procef-s  by  au-  JJj* 

"  thority  of  any  fuch  commiffion,  (hall  have  and  fuffer  fuch  .• 

"  pains  of  death,  lofs  of  lands,  goods,  and  chattels  as  it 

"  they  had  been  attainted  and  convicted  of  fuch  offence 

"  done  upon  the  land,  and  (by  f.  3.)  ihall  be  excluded  from 

"  the  benefit  of  clergy." 

At  a  Lffion  of  Admiralty  under  a  commifTion  by  virtue  of  Rtx  v:  Cn*p€, 

1  '  a'd  A;  ??,S:!T, 

the  ftat.  28  H.  8.  c.  !?.  Snape  and  Aires  had  two  indicl-  after Tria.  T. 
ments  found  againft  them  j  one  was  general,  for  rruliciouOy  ^^Tric-  -<S 
burning  a  (hip  called  the  CloudeQy  Galley  \  which  was  done 
to  defraud  the  infurers  :  and  this  the  civilians  faid  was  a  ca- 
pital offence  by  their  law  :  the  cth'rr  indictment  was 
founded  upon  the  flat.  22  &  23  Car.  2.  c.  1 1.  which  makes 
fuch  offence  felony ;  but  docs  not  direct  how  it  ihail  be  tried. 
But  Tracy  and  Powell  Js.,  who  were  prefent,  doubted  if 
either  of  the  imli&ments  couid  be  tried  by  the  commillion- 
ers:  and  upon  a  fubfequent  conference  of  the  Judges,  met  to 
confider  this  matter,  Hoh  C.  J.  Ward  C.  B.  and  others  were 
of  opinion,  as  to  the  firft  indictment,  that  the  flat.  28  H.8. 
c.  I),  extends  only  to  fuch  offences  as  would  be  felony  if 
committed  upon  land.  Powell  J.  was  of  a  different  opinion, 
to  which  Tracy  J.  inclined.  Upon  the  other  indictment 
Holt  C.  J.  and  Tracy  J.  thought  that  this  was  triable  under  the 
commifiion,  and  that  the  ftat.  28  H.  8.  extended  to  the  trial 
of  an  offence  made  felony  by  a  fubfequent  ftature  :  but  the 
other  Judges  bfing  of  a  different  opinion,  it  was  .igreed  that 
it  was  not  proper  to  try  the  prifoners  upon  either  of  the  in. 
diclments.  The  particular  doubt,  however,  in  that  cafe  is 
cleared  up  by  the  Itat.  i  Ann.  ft.  2.  c.  9.  f.  4.  \  and  to  obviate 
the  like  doubt  particular  provision  has  been  made  in  other 
ftatutes  relative  to  the  tr'ul  of  other  offences  committed  at 
fea. 

But  doubts  having  arifen,  Whether  the  ftat.  of  Hen.  8.  ride  a  Hale^es. 
had  not  taken  away  the  jurifdiftion  of  the  admiral   in  the 

trial  of  thefe  offences?  the  ftat.  ii  &  I2W.  3.  c.  7.  f.  i.  n&nW.  3. 

provides  "*'  that  all  piracies,  felonies,  and  robberies  commit-  ^ade  perpetual 

'*  ted  in  or  upon  the  fea,  or  in  any  haven,  river,  creek,  or  b\6G.  i.c  j«. 

4<  place  where  the  admiral  has  jurifdiction,  &c.  may  be  exa-  ;nwhat  Banner* 

*'  mined,  inquired  of,  tried,  heard,  and  determined  in  any  courts  of  admi- 

....  .    _    ;     ra!ty  abroad  au- 

*  place  at  lea  or  upon  the  land  in  any  of  his  majdty  g  thort>d  to  try 
41  iflandSj  plantations,  colonies,  dominions,  forts,  or  faclo-  p^a'«^-!it»e 

1  .          afiemoed  and 

3F4  W  IlCS, 
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r3'  "  "es>  to  ^c  aPP°'nted  f°r  ^at  purpofe  by  the  king's  com- 
ment.  "  miffion  under  the  great  feal,  or  the  feal  of  the  Admiralty, 

1  (<  directed  to  any  of  the  admirals,  &c.  and  fuch  other  per- 

LnettferfefoWeS  "  fon«  ™  his  majefty  (hall  think  fit,  who  (hall  have  power 
243  and  Moiioy,  "  jointly  or  feverally  to  commit,  by  warrant  under  the  hand 
,'j  where  cap-2'  "  an^  ^ea^  OI"  them  or  any  one  of  them,  to  fafe  cuftody,  any 
tors  of  pistes     ci  perfon  againft  whom  information  of  piracy,  robbery,  or 
juitice  on  them.  "  felony  upon  the  fea  (hall  be  given  upon  oath  :  (which  oath 
"  they  or  one  of  them  fhall  have  power  and  are  required  to 
"  adminifler),  and  to  call  and  aflemble  a  court  of  Admi* 
"  ralty  on  fhipboard  or  upon  the  land,  as  occafion  may  re- 
*'  quire,  which  court  fhall  confift  of  feven  perfons  at  leaft." 
And  they  (hall  proceed  in  the  trial  .of  fuch  offenders  in  man- 
ner as  fet  forth  in  the  flatute  ;  and  f.  10.  declares  that  the 
flat.  28  H.  8.  c.  15.  fhall  continue  in  full  force,  any  thing  hi 
the  prefent  act  contained  to  the  contrary  notwithftanding. 

This  was  calculated  to  fave  the  trouble,  expence,  and  de- 
lay of  bringing  offenders  from  remote  places  abroad  to  be 
tried  in  England. 

n  ante.f.  i  6.  The  fame  flatute,  after  fetting  forth  (f.  8.)  that  fubjects 
ii  &  ii  w.  3.  comm;tt;ng  piracies  on  other  fubjeds  under  colour  of  foreign 
commiffions  fhall  be  adjudged  pirates,  felons,  arid  robbers; 
directs  that  on  conviction  according  to  the  fame  acl,  or  the 
faid  flatute  of  Hen.  8.  they  {hall  fufler  death  and  forfeiture 
of  lands  and  goods.  The  fame  punifhment  is  infli£led  on 
all  fuch  as  are  directed  to  be  adjudged  pirates  by  the  yth 
fe£lion  on  conviction,  according  to  the  directions  of  the 
fame  act. 

4  o.  r  c.  11.  By  flat.  4  Geo.  I.  c.  1  1.  f.  7.  (a)  "  All  and  every  perfon  or 
"  perfons  who  fhall  commit  any  offence  for  which  they  ought 
"  to  be  adjudged  pirates,  felons,  and  robbers  by  flat,  n  & 
f  12  W.  3.  may  be  tried  and  judged  for  every  fuch  offence 
"  according  to  the  form  directed  by  the  flat.  28  H.  8.,  and 
"  fhall  be  excluded  from  their  clergy." 

?  G.  i.  c.  j/i.  And  again,  fuch  as  are  declared  pirates  by  ft.  8  G.  r.  c.  24, 
n.aJe  pm-.etLal  f.  I-  are  directed  to  be  "  tried,  &c.  according  to  the  flat. 
ly  •>  G.  2.  „  2g  i_j.  8.c.  i  i.andi  1&.I2  W.  3.  and  being  convicted  fhall 
Ante,  "  fuffer  fuch  pains  of  death,  lofs  of  lands,  goods,  and  chat- 

«  tels,  as  pirates,  felons,  and  robbers  on  the  feas  ought  to 

f  j'  By  f  3.  the  aft  is  not  to  extend  to  fuch  as  are  cnnvi£Ved  or  attainted  in  Scot- 
laud  j  but  by  f.  9.  i:  is  to  extend  to  all  the  King's  dominions  in  Ameiici. 

«  fuffer." 
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«  fuffer."     And  all  offenders  under  the  aft  are  (by  (".4.) 
excluded  clergy. 

By  flat.  1 8  Geo.  2.  c.  30.  the  offenders  therein  mentioned 

ri  I  LL  •          L       r   -J      l8G.  Z.  C.  30. 

"  may  be  tried  as  pirates,  felons,  and  robbers  in  the  laid  AntC}  f.  s. 

"  court  of  Admiralty,  on  fhipboard,  or  upon  the  land,  in 

"  the  fame  manner  as  perfons  guilty  of  piracy,  felony,  and 

"  robbery  are  by  the  ftat.  1 1  &  12  W.  3.  c.  7.  directed  to  be 

"  tried ;  and  on  conviction  mall  fuffer  death  and  lofs  of  lands, 

"  &c.  as  any  other  pirates,  felons, and  robbers  ought  to  fuffer 

"  by  virtue  of  the  ftat.  1 1  &  12  W.  3.  or  any  other  ad." 

Thofe  who  were  deemed  pirates  by  the  ftat.  32  Geo.  2.  Ante,  C  9. 
c.  25.  are  on  conviction  to  fuffer  death  and  lofs  of  lands, 
goods,  and  chattels  as  pirates,  £c,  according  to  the  laws 
then  in  being. 

In  regard  to  the  trial  of  acceffaries,  the  ftat.  1 1  &  1 2  W.  3.         §  f  4-  ^ 
c.  7.  before  referred  to,  after  fetting  forth  who  mould  be  H™  - 
adjudged  acceffaries  to  piracy,  enacts,  "That  fuch  accef-  n^&«w. 3. 
faries  mall  and  may  be  inquired  of,  tried,  heard,  determined,  ^nt'ej  J-.  ,^ 
and  adjudged,  after  the  common  courfe  of  the  laws  of  this 
land,  according  to  the  ftat.  28  H.  8.  c.  15.  as  the  principals 
of  fuch  piracies  and  robberies,  may  and  ought  to  be,  and  no 
otherwife  ;  and  being  thereupon  attainted,  fhall  fuffer  fuch 
pains  of  death,  lofs  of  lands,  goods,  and  chattels,  and  in  like 
manner  as  the  principals  of  fuch  piracies,  robberies,  and  fe- 
lonies ought  to  fuffer,  according  to  the  faid  ftat.  28  H.  8. 
which  is  hereby  declared  to  be  in  full  force ;  any  thing  in 
this  act  to  the  contrary  notwithftanding."     But   the   ftar.  8  c.  i.  c.  24; 
8  Geo.  i.  c.  24.  f.  7.  reciting  that  "  whereas  there  are  fome  f'  3% 

•3  Accefljrtes  mty 

11  defects  in  the  laws  for  bringing  perfons  who  are  accef-  le  tried  *s  frind- 
"  faries  to  piracy  and  robbery  upon  the  feas  to  condign  pu-  ^J'' 
"  nilhment,  if  the  principal  who  committed  fuch  piracy  or 
ct  robbery  is  ndt  or  cannot  be  apprehended  and  brought  to 
11  juflicc  ;  enacts,  that  all  perfon  or  perfons  whatfoever  who 
"  by  ftat.  ii  &  is.  W.  3.  are  declared  to  be  acceffary  or  ac- 
ff  eeiTaries  to  any  piracy  or  robbery  therein  mentioned,  are 
*'  hereby  declared  to  be  principal  pirates,  felons,  and  rob- 
•/  bers,  and  fhall  and  may  be  inquired  of,  heard,  deter- 
t:  mined,  and  adjudged  in  the  fame  manner  as  perfons 
"  gujlty  of  piracy  and  robbery  may,  according  to  that  fta- 
•*•  tute,  and  being  thereupon  attainted  and  convicted,  fhall 

"  fuffer 
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"  fuffer  death  and  lofs  of  lands,  &c.  in  like  manner  as  pi- 
lt  rates  and  robbers  ought  by  the  faid  atl  to  fuffer."     And 
by  f.  4.  "  all  fuch  offenders  are  excluded  the  benefit  of  , 
«  clergy/' 

On  return  to  an  habeas  corpus,  in  the  cafe  cf  one  Scad- 
ding,  who  had  been  committed  to  the  Marfhalfea  by  the 
court  of  Admiralty,  the  caufe  appeared  to  be  for  aiding  and 
abetting  one  Exon,  who  was  indicted  for  piracy,  te  efcape 
out  of  prifon  5  whereupon  all  the  court  held  that  though  the 
fa£t  were  committed  by  Scadding  within  the  body  of  the 
county,  yet  becaufe  it  depended  on  the  piracy  committed  by 
Exon,  of  which  the  temporal  judges  had  no  cognizance,  and 
was  as  it  were  an  accefforial  offence  to  the  firft  piracy,  which 
was  determinable  by  the  admiral,  they  remanded  the  pri- 
foner.  And  it  was  foon  after  fully  fettled  in  the  Admiralty 
cafe,  that  orve  who  knowingly  receives  and  abets  a  pirate 
within  the  body  of  a  county  was  not  triable  by  the  common 
law,  the  original  offence  being  cognizabk  alone  by  another 
jurifdi&ion. 

4  1C.  Clergy  being  exprefsly  taken  away  >n  cafe  of  piracy  by 

Vvgy-  the  ftat.  28  H.  8.  c.  15.  is  not  reftored  by  the  ftat.  i  Ed.  6. 
s  Hak,'369,37o.  c.  12.  for  no  clergy  was  allowable  for  this  offence  at  common 
law  before  the  i  H.  8.  and  confequently  it  is  not  touched  by 
the  ftat.  of  Ed.  6.  (a)  But  even  if  clergy  were  firft  taken  away 
from  it  by  ftat.  28  H.  8.  c.  15,  yet  as  the  ftat.  i  Ed.  6. 
reftores  it  only  in  "  all  other  cafes  of  felony?  than  thofc 
therein  mentioned ;  and  as  piracy  is  not  felony,  nor  noticed 
as  fuch  by  the  common  lav/,  the  ftat.  28  H.  8.  ftill  remain! 
in  force  as  to  that  offence :  although  in  other  refpe£ts  as  to 
felonies  committed  upon  the  high  fea,  in  which  clergy  was 
reftored  by  the  ftat.  i  Ed.  6.  if  committed  upon  the  land, 
the  party  fhall  have  the  fame  benefit,  though  the  proceeding 
be  upon  the  ftatute  18  H.  8.  •,  and  therefore  with  regard  to 
all  other  offences  than  piracy  (which  includes  all  a£ts  made 
piracy  by  fubfequent  ftatutes,  and  thereby  oufted  of  clergy), 

(a)  V\dt  ^  Hawk.  ch.  33.  f.  41.  which  diftinguiftes  between  fuch  piracies  ac 
are  committed  on  the  high  fea  and  thofe  committed  in  creeks  and  rivers  within 
the  body  of  a  county,  the  latter  of  which  he  thinks  within  the  lettering  claufe  of 
the  ftat.  i  Ed.  6.  wr,ich  diftinttioa  he  intimate}  will  iccoocile  II  Rep.  31.  b.  with 
the  other  authentic*. 

triable 
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triable  bythefpecial  commiffsoners  under  that  ftatute,  in  at  Ch.  XVTI.  §1$. 

(*l 

much  as  the  marine  law  does  not  allow  of  clergy  in  any  '  rgj' 

cafe,  if  it  appeared  upon  the  evidence  that  the  fact  would,  Foft  2g8 
if  done  upon  land,  have  amounted  to  no  more  than  felony  aMS.Sum.294. 
within  clergy,  the  practice  till  of  late  was  for  the  Judges,  in 
favour  of  life,  to  direct  the  jury  to  acquit  the  prifoner.    But 
now  this  is  otherwife  ordered  by  the  li  ,t.  39  Geo.  3.  c.  37.  390.  3.0.  37. 
which,  reciting  the   ft  it.  28  H,  8.  c.  15.,  and  the  offences 
thereby  directed  to  be  tried  under  the  King's  commiffion, 
and  that  it  would  be  '*  expedient  to  declare  that  other  of- 
fences committed  on  the  feas  may  be  inquired  of,  tried,  and 
determined,  in  like  manner,"  "  enacts  and  declares,  that  all 
"  and  every  cffence  and  offences,  which  after  the  paffing  of 
"  the  act  (ic'h  of  May  1799)  fhall  be  committed  upon  the 
"  high  feas,  out  of  the  body  of  any  county  of  this  realm, 
"  fhall  be,  and  are  hereby  declared  to  be  offences  of  the 
"  fame  nature  refpe&ively,  and  to  be  liable  to  the  fame  pu- 
"  nithments  refpe&ively,  as  if  they  had   been  committed 
*'  upon  the  there  -,  and  fhall  be   inquired  of,  heard,   tried, 
'*  and   determined  and  adjudged   in   the  fame   manner  as  *^«  «»te,  *it. 
"  treafons,  felonies,  murders,  and  confederacies  are  direct-  t  \, 
"  ed  to  be  by  the  fame  act." 

The  ft  at.  ;',2  Geo.  2.  c.  25.  f.  20.  "  for  the  more  fpeedy         §  !^« 
bringing  of  offenders  to  iuftice,"  &c.  enafts,  that  «  a  feffion  21**"  *"* 
"  of  oyer  and  terminer  and  gaol  delivery  for  the  trial  of  of-  yide  »n«j  f-  9. 
*«  fences  committed  upon  the  high  feas,  within  the  jurifdic- 
"  tion  of  the  Admiralty  of  England,  fhall  be  holden  twice  at 
?'  lead  in  every  year,  viz,  in  March  and  October  at  the  Old 
"  Bailey,  (except  when  the  feflions  of  oyerand  termincr  and 
'*  gaol  delivery  for  London   and   Middlefcx   fhall  be  there 
"  holden  ;)  or  in  fuch  other  places  in  England  as  the  lord 
"  high  admiral,  &c.  (hall,  in  writing  under  his  hand,  directed 
"  to  the  Judge  of  the  court  of  Admiralty,  appoint." 

By  f.  21.  any  of  the  commiffioners  named  for  the  time  Ccnwiffknen  **d 
being,  and  every  juftice  of  peace  within  England,  are  t*&*J??'ctt"tfnfa£. 
powered  to  take  informations  of  witneffes  in  writing  upon  ''-^s  of  •u^tne^nt 
oath,  touching  any  piracy,  felony,  or  robbery  done  upon  the  *"«/.  ™ 
fea,  &c.  or  place  where  the  admiral  has  jurifdiclion  ;  and,  ^^»nte>f-9- 
by  warrant  under  his  hand  and  feal,  to  caufe  the  parties  ac- 
cufed  to  be  apprehended  and  committed  to  the  gaol  of  the 
1 1  county 
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Ch.xvn.§i6.  county  or  place  where  the  information  (hall  be  taken,  till 
""'  difcharged  by  due  courfe  of  law.     And  by  f.  22.  fuch  com- 


miffioner  or  juftice  may  oblige  every  perfon,  whom  he  (hall 
judge  neceffary,  to  profecute  and  give  evidence  againfl  the 
party  fo  committed,  to  enter  into  recognizance  in  a  fufficient 
penalty  to  appear  at  the  then  next  feflion  of  oyer  and  ter- 
miner  and  gaol  delivery  to  be  held  for  the  jurifdidlion  of  the 
admiralty  of  England,  there  to  profecute  and  give  evidence 
&c.  ;  and  he  may  commit  any  perfon  refufing  to  enter  into 
fuch  recognizance  until  fuch  next  fcffions,  or  till  he  (hall 
enter  into  fuch  recognizance  :  and  fuch  recognizance  (hall 
be  returned  to  the  regifter  of  the  court  of  Admiralty. 

in  profecutions  of  this  fort,  the  indictment  is  firft  found. 
3  lait.  114.  by  a  grand  jury  of  12  men,  and  afterwards  tried  by  another 
jury,  as  at  common  law.  The  flat.  28  H.  8.  c.  15.  and 
other  ftatutes  declare,  that  "  the  offence  fhall  be  heard  and 
"  determined  after  the  common  courfe  of  law  ufcd  for  fe- 
"  lonies  and  robberies  upon  the  land,"  and  that  there  fhall 
be  no  challenge  for  the  want  of  hundredors. 

Standing  mute.    •      It  was  fettled  that  an  offender  (landing  mute  on  an  ar- 

i  Hawk.  ch.  37.  rajgnment  under  the  ftatute  28  H.  8.  fhould  have  judgment 

3  Inft.  114.        of  pain,  forte  et  dum,  the  offence  being  to  be  heard  and  de- 

termined after  the  common  courfe  of  the  law,  &c.     But  now  by 

12  G.  3.  c.  20.  the  flat.  12  Geo.  3.  c.  20.  "  if  any  perfon,  being  arraigned 

"  on  any  indiclment  for  piracy,  (hall,   upon  fuch  arraign- 

"  ment,  (land  mute,  or  will  not  directly  anfwer  to  the  pi- 

"  racy,  he  (hall  be  convicted  of  the  fame  ;  and  the  court, 

<f  before  whom  he  fhall  be  fo  arraigned,  fhall  thereupon 

"  award  judgment  and  execution  againft  fuch  perfon  in  the 

tl  fame  manner  (and  attended  with  the  fame  confequences) 

"  as  if  he  had  been  convicted,  by  verdict  or  confeflion,  of 

"  fuch  piracy."     This,  by  f.  2.,  (hall  extend  to  the  colonies 

aMS.Sum.z86.  and  plantations  in  America.  And  fuch  is  the  courfe  of  pro- 

ceeding under  the  commiflion. 

FormcfjuJg-  Since  the  ftat.  of  treafons  25  Ed.  3.  the  fame  judgment 
""""'•  is  given  in  piracy  as  in  other  cafes  of  felony  ;  though  before 

3  Jnft.  113.  that,  it  was  (in  the  cafe  of  a  fubjedr,,)  to  be  drawn  and 
i  ^aw  .37.  j^pg^  as  for  petjt  treafon.  And  a  forfeiture  is  incurred 
F.rftiture.  of  lands  and  eoods. 

We  ante,  f.  3. 


CHAP,    XVIII. 
CHEATS. 


Diftinction  between  Cheats  and  Larceny,  -        §  i. 

I.  Cheats  at  Common  Law.         -         -         §2. 

Are  either  Frauds  relating  to  fome  Matter  of  public 
Concern ;  or  in  regard  to  private  Concerns,  fuch  as 
are  effected  by  Cwjpiracyt  Forgery,  orfa/fe  Tokens  cal- 
culated to  deceive  the  Public  in  general,  ib. 

But  defrauding  one  in  a  private  Contract,  by  falfely  af- 
firming a  Thing  to  be  of  a  fuperior  Quantity  or 
Quality  than  it  is,  not  indictable,  ib. 

Nor  giving  the  Party's  own  Order  in  "Writing  (of  no 
Value)  for  Payment  of  Money  :  nor  putting  his  own 
Mark  on  Goods  :  thefe  refolving  themfelves  into  no 
more  than  his  own  Aflertion.  ib. 

But  cheating  by  means  of  h\k  public  Tokens  cr  Marks 
indictable.  -  -  -  §3. 

As  by  falfe  "Weights  or  Meafures :  felling  Cloth  marked 
with  a  counterfeit  Alneager's  Seal  j  or  other  known 
general  Mark  in  the  Trade,  ib. 

So  playing  with  falfe  Dice,  &c. 

So  Cheats  committed  in  Matters  of  public  Ccncern. 

§4- 

As  doing  judicial  Acts  in  the  Names  of  others,    ib, 

Supplying  Prifoners  of  War  with  unwholefome  Food. 
ib. 

Obtaining  the  King's  Bounty,  under  Pretence  :of  en- 
lifting  as  a  Soldier,  by  an  Apprentice  liable  to  be  re- 
claimed by  his  Mafter.  ib. 

Private  Cheats  effected  by  Confpiracy  or  Forgery  in- 
didtable.  -  -  -  -  §5. 

As  confpiring  to  fupprefs  a  Will;  to  read  over  ?  Deed 
wrongly  which  was  about  to  be  executed  j  to  run  a 

colluuve 
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collufive  Race  to  cheat  a  third  Perfon  ;  for  pretend- 
ing to  be  the  one  a  Wine  Merchant  the  other  4 
Broker,  and  bartering  pretended  Wine  for  other 
Goods.  -  -  -  §5. 

Pretending  to  be  and  obtaining  Credit  as  a  Merchant 
by  Means  of  forged  Letters  and  Commiflions.  §6. 

But  Forgery  not  indictable  as  a  Cheat  without  actual 
Prejudice  enfuing.  ib. 

II.  By  Statute.  §  7. 

1.  By  Stat.  33  H.  8.  c.  I.  falfely  and  deceitfully  ob- 
taining Money,   Goods,    &c.    or   other   Things,   by 
Colour  and  Means  of  any  privy  Token  or  counterfeit 
Letter  in  other  Men's  Names,  &c.   punifhable  by  Im- 
prifonment,  Pillory,  or  other  corporal  Pain.    ib. 

What  are  to  be  defined  Tokens  within  the  Statute,  ib. 

2,  By  Stat.  30  Geo.  2.  c.  24.    Perfons  knowingly  and 
designedly  by  falfe  Pretence  obtaining  Money,   Goodsj 
&c.  with  Intent  to  cheat,  deemed  Offenders  againft 
Law  and  the  public  Peace,  and  on  Conviction  fined 
and  imprifoned,  or  put  in  the  Pillory,  or  publicly 
whipped,  or  tranfported  for  7  Years.  §  8. 

What  are  falfe  Pretences  within  the  Statute,    tb. . 

Obtaining  Money  under  falfe  Pretence  of  (haring  a 
fuppofed  Bet  before  made,  and  which  was  to  be  de- 
cided the  next  Day.  ib. 

Or  under  Pretence  of  having  been  entrufted  by  one  to 
take  his  Horfes  from  Ireland  to  London,  and  detained 
till  his  Money  was  expended,  tb. 

Or  under  Pretence  by  one  employed  to  keep  an  Ac- 
count of  Work  done  by  others,  and  receive  the 
Amount,  that  more  Work  had  been  done  than  really 
was,  and  delivering  a  furcharged  Account  accord- 
ingly ;  for  the  falfe  Pretence  created  the  Credit,  ih 

So  obtaining  the  Price  of  the  Carriage  of  Goods  under 
Pretence  he  had  loft  the  Receipt  for  the  Delivery  of 
them.  ib. 

How  far  the  Stats,  of  Hen.  9.  and  Geo.  2.  vary  front 
the  common  Law,  or  each  other.  -  §  <;. 

They  are  confined  to  obtaining  Money  or  Goods,   tb. 
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s  to  Ckofei  In  Action  fince  Stat.  2  G.  2.  C.  25.  §  9. 

Stat,  33  H.  8.  con6ned  to  Tokens  and  Letters  in  the 
Name  of  a  third  Perforu  Q^  Whether  30  Geo.  2. 
fo  confined,  ib. 

Stat.  33  H.  8.  extending  to  privy  Tokens  feems  an 
Enlargement  of  the  common  Law,  which  required 
Tokens  having  Semblance  of public  Authenticity,  and 
thereby  calculated  to  deceive  People  in  general.  #. 

Yet  general  Authorities  do  not  diftinguifh.    ib. 

Statutable  Provifions  againft.  Frauds  by  particular  Per- 
fons  confidered  before.  -  -  §  10. 

Frauds  by  Bankrupts  poftponed.    ib, 

South-Sea  and  other  Bubbles,  &c.    il, 

Retailers  having  in  Pofleffion  falfc  Weights  and  Ba- 
lances punifhabie  fummarily  by  Stat.  37  Geo.  3. 
c.  143.  ib. 

3-  By  Stat.  13  Eliz.  c.  5.  Parties  to  fraudulent  Deeds, 
Alienations,  Judgments,  and  Executions,  (hall,  be- 
fides  a  Penalty  to  the  P^rty  grieved,  fuffer  Imprifon- 
ment  for  half  a  Year  oa  Conviclion.  -  §  1 1. 
Extended  to  Conveyances,  &c.  to  deceive  Purchafers 
by  Stat.  27  Eiiz.  c.  4.  ib. 

4- By  Stat.  9  Ann.  c.  14.  cheating  at  or  with  Dice, 
Cards,  &c.  liable  to  Forfeiture,  Infamy,  and  corporal 
Punifhment.  -  -  -  -  -  §12. 

III.  Form  of  IndiBment.          -          -          §  13. 

Indictment  at  common  Law,  or  on  Stats.  33  H.  8.  and 
30  Geo.  2.  muft  (hew  what  falfe  Tokens  or  Pre- 
tences were  ufed,  and  aver  that  they  were  falfe,  but 
no  technical  Form  of  Words  is  neceflary.  ib. 

All  prefent  and  concurring  may  be  charged  with  the 
fame  Cheat,  ib. 

IV.  Punifhment.  -  §  14. 

At  common  Law,  by  Fine,  Imprifonment,  and  other 
corporal  Punifhment.  By  Stat.  33  H.  8.  c.  i.  by 
corporal  Punifhtnent  enly.  By  Stat.  30  Geo.  a. 
c.  24.  by  Fine,  corporal  Puciihraeat,  or  Tranfporta- 
tion  for  7  Years. 

Jfe  Refitufan  ofGwdf  in  any  Caff. 

Cbeatt* 
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§  i.          T  N  treating  of  the  fubject  of  Larceny  in  a  prior  chapter  I 
Diftwtiio*  be.  had  occafion  to  enter  at  large  into  the  diftinction  between 

(ween  cheats  and     , 

larceny.  fuch  fraudulent  taking  of  the  property  of  another  as  the  law 

denominatesy^/0«/<w.r,  and  fuch  as  wanting  that  ingredient 

Vide  ante,  665.8.  amounts  only  to  mifdemeanor.  Upon  reviewing  the  autho- 
rities there  collected  it  will  appear  that  the  diftinction  fo  far 
as  regards  the  fubject  of  the  prefent  inquiry  turns  mainly 
upon  the  confideration  whether  or  not  the  owner  deceived 
by  appearances  intended  to  part  with  the  abfolute  property y 
and  not  barely  with  the  poffejfiw  or  temporary  nfe  of  the  thing 
at  the  time  of  the  delivery,  rather  than  upon  any  actual  dif- 
ference in  the  degree  of  fraud  meditated  by  the  taker,  the 
intent  in  both  inftances  being  difhoneftly  to  acquire  and 
convert  to  his  own  ufe  the  property  of  another  without  any 
or  an  adequate  confideration.  If  the  abfolute  property  were 
intended  to  be  pafled  by  the  delivery,  but  fuch  delivery  were 
obtained  by  means  of  zfalfe  token  or  pretence^  the  cafe  can 
only  be  reached  in  the  firft  inftance  by  a  profecution  for  a 
cheat  either  at  common  law  or  by  help  of  the  ftat.  33  H.  8. 
after-mentioned,  or  in  the  inftance  of  a  falfe  pretence  by  the 
ftat.  30  G.  2.  Where  indeed  the  pofieflion  is  honeftly  ob- 

Antc,  655.         tained  upon  a  contract  or  truft  in  the  firft  inftance,  the  fubfe- 

Ante,  693.  quent  difhoneft  converfion  of  it,  (except  in  cafes  where  the 
privity  of  contract  is  determined)  is  no  other  than  a  breach 
of  truft,  for  which  the  party  injured  has  a  civil  remedy. 

Ante,  686-9.  The  diftinction  above  mentioned  was  particularly  adverted 

to  by  Eyre  B.  in  the  debate  on  Pear's  cafe  in  1779,  and 
feems  to  have  been  the  ground  of  the  refolution  in"  Atkin- 

Ante,  673.  fon's  cafe  in  the  fame  year,  and  in  Coleman's  cafe  in  1785, 
and  in  other  cafes  clafled  with  thofe. 


§  2-        -It  is  not  however  every  fpecies  of  fraud  or  difhonefty  in 

Cleats  at  common  r   n.  ...  .,  -  ~ 

iaw.  tranlactions  between  individuals  which  is  the  fubject  matter 

of  a  criminal  charge  at  corrlmon  law  ;  but  in  order  to  con- 
Rex  v.  wh~at-  ftitute  it  fuch,  according  to  the  doctrine  in  Wheatly's  cafe, 
R'.  v.  Vou'r)'/,5'  Young's  cafe,  and  other  authorities,  it  muft  be  fuch 
3TermRep.io4.  as  affects  the  public ;  fuch  as  is  public  in  its  nature, 

6  Mud.  42. 

,  calculated 
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Calculated    to    defraud    numbers,    to   deceive    the    people  Ch.  xviu.  §2. 
in  general.     And  this  is  in-ftanced  not  only  by  precedents  ^' «™' »•'-<••- 
of  cheats  effected  by  confpiracy,   to  which  may  be  added  yide 
forgery  (rt),  which  are   in   themfelves   fubflantive  offences,  and  feverai  pie- 
though  the  cheats  thereby  intended  be  not  fully  carried  into  mean  fcrtmbBc" 
effect ;  but  alfo,  as  it  is  ftated  generally,  by  fuch  as  are  ef-  cheats  in  down 
fected  by  means  of  falfe  tokens.     Yet  thefe  latter,  being  alfo  7,-,  &c, 
put  by  way-of  example, muft  ftill,  asit  feems,  be  underftood  of 
fuch  falfe  tokens  as  affect  the  public  at  large,  fuch  as  are  cal- 
culated to  defraud  numbers,  to  deceive  the  people  in  general ; 
of  which  the  common  inftance  referred  to  is  the  cheating  by 
means  of  falfe  weights  and  meafures,  againft  which  it  is  faid 
that  ordinary  care  or  prudence  is  not  fufficient  to  guard.     It 
does  no:  diilinctly  appear  that  the  inftances  fo  puc  in  argu- 
ment, of  cheats  effected  by  means  of  falfe  tokens  generally, 
were  intended  to  be  applied  indifcriminately  to  offences  at 
common  l.uv(£)  as  well  as  by  ftatute;   but  fuch  expredions  i/,je poft.  f  g; 
feem  rather  to  have  been  ufed  concerning  cheats  in  general  f*-R- v.'.vhwt. 
\vhich  were  the  f  abject  matter  of  an  indictment,  which  would  i  Haie"^!"7 
of  courfe  comprehend   thofe  included  in  the  flat.  -3-3  H.  8.  R-  T-  You"g 

a^d  others, 

And   in  R.  v.  Young  and  others,  Buller  J.  diftinguifhing  3  r.  Rep.  104. 

between  cheats  at  common  law  and  by  ftatute,  refers  thofe 

which  are  effected  by  means  of  falfe  tokens  in  general  to  the 

flat.  33  H.  8.  to  which  it  fhouhl  fcem  from  the  exprefs  wording  /^.  poft  f  _ 

of  the  preamble  and  the  neceffary  inference  therefrom  that 

they  peculiarly  belong.     It  may  therefore  be  doubted  whether  y\{t  \  Ka*k, 

the  dcfciiption  given  by  Hawkins  of  this  offence,  that  it  con-  chi  ''•  ^'  *• 

fi'ts  in  "  deceitful  practices  in  defrauding  or  tndtavouritig  to 

"  defraud  another  of  his  known  right  by  means  of  fome  artful 

t(  device  contrary  to  the  plain  rules  of  common  honeftv,"  be 

fufficiently  accurate  or  dittinct  to  be  taken  as  a  definition  of 

(a)  Vide  poft.  f.  6.  and  Crown  Cir.  Connp.  3-.  tit.  Deceit ;  et  ib.  -S.  ard  R. 
T.  Baker,  Trem.  P.  C.  96.  and  R.  v.  Saunoers,  Jb.  100.  R.  v.  T^ullin,  ib. 
IC3-  and  R.  v.  Farmer,  ib.  109. 

(i)  There  is  however  a  di^um  in  R.  v.  WoiH,  M.  2^*Car.  in  S*y.  i^-. 
to  this  effedl.  It  was  an  indictment  for  getting  another's  hcrfe  into  his  p^ffef- 
fi:n  bv  ufing  another  man's  name  and  a  falfe  token.  It  was  objedteJ,  r.  that  it  was 
not  laid  contra  ftatutura;  but  to  this  the  Ccurt  anP.vered  that  it  was  an  offence  at 
the  common  law.  2.  That  it  did  not  (hew  what  the  falfe  token  was,  .- 
name  it  was  ufed.  Jt  was  not,  however,  quafhed  for  thofe  defecls,  but  for  ano  her 
which  Rolls  C.  J.  tcok,  viz.  that  it  was  only  laid  that  the  defendant  cid  tre  faifl 
xitper.  Little  ftref's  can  be  laid  upon  fuch  an  authority  ;  for  it  is  now  clearly 
fettled  that  the  falfe  token  muft  b:  mswo.  Pile  a'.fo  R.  v.  Warubiough,  Trem. 
P.  C.  104.  where  thsie  was  merely  a  falfe  affirnudcn.  -Et  cuasre. 

3  G  the 
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Ch.  XVIII  $a. 
Jit  eommon  law. 


Wheitly's  cafe, 
ante,  8 1 7.^ 


MS.  Dunning. 


R.  T.  Channeil, 
H.  i  G. z. 
a  Stra.  793. 
i  SefT.  Caf.  366. 
J*l'</«  La  we  v. 
King,  2  Sauad. 

Si. 


i  Hawk.  ch.  71. 
f.  a. 

Pinkncy's  cafe, 
E.  6G.2.  B.R. 

Mafterman's 
Notes,  and  j  SefT. 
Caf.  19*.  cited 
by  Wilmot  J.  in 
2.  Burr.  1129. 
R.  v.  Duffield, 
Saycr,  146.5.  P. 


the  offence  at  common  law.  I  fhould  rather  fay  that  It  con- 
fifts  in  the  fraudulent  obtaining  the  property  of  another  by 
any  deceitful  and  illegal  practice  or  token  (fhort  of  felony) 
which  affects  or  may  affect  the  public.  But  the  offence  is 
now  enlarged  by  the  ftatutes  33  H.  8.  and  31  Geo.  2.  after 
mentioned. 

In  Wheatly's  cafe  the  indictment,  which  was  at  common 
law,  was  againft  a  brewer,  for  that  he  intending  to  deceive  and 
defraud  R.  W.  of  his  money,  falfely  fraudulently  and  deceit- 
fully fold  and  delivered  to  him  16  gallons  of  amber  for  and 
as  1 8  gallons  of  the  fame  liquor,  and  received  155.  as  for  the 
1 8  gallons,  knowing  there  were  only  16  gallons.  This  the 
Court  were  clearly  of  opinion  was  not  an  indictable  offence, 
but  only  a  civil  injury  for  which  an  action  lay  to  recover 
damages  (o).  Lord  Mansfield  C.  J.  faid,  "  it  amounts  only 
to  an  unfair  dealing  and  an  impofition  on  this  particular  man 
by  which  he  could  not  have  fuffered  but  from  his  own  care- 
leffnefs  in  not  meafuring  it ;  whereas  fraud  to  be  the  object 
of  criminal  profecution  muft  be  of  that  kind  which  in  its  na- 
ture is  calculated  to  defraud  numbers,  as  falfe  weights  or 
meafures,  falfe  tokens,  or  where  there  is  a  confpiracy." 

So  where  an  indictment  charged  Channeil 'for  that  lie 
keeping  a  common  grift  mill,  and  being  employed  by  W.  B. 
to  grind  three  bufhels  of  wheat,  did  with  force  and  arms  un- 
lawfully take  and  detain  forty-two  pounds  weight  of  the 
wheat :  upon  demurrer  (i>)  it  was  adjudged  for  the  defendant ; 
there  being  no  actual  force  laid  ;  nor  any  charge  of  taking, 
as  for  unrcafonable  toll ;  but  being  a  private  matter  for  which 
trover  would  lie. 

It  is  equally  clear  that  fuch  a  private  cheat  is  not  indict- 
able, though  it  be  accompanied  by  a  falfe  affertion  to  give  it 
efficacy.  As  in  Pinkney's  cafe,  where  an  indictment  for 
felling  a  fack  of  corn  at  Rippon  market,  which  the  defend- 
ant falfely  affirmed  to  be  a  Winchcfter  bufhel,  whereas  it 
was  greatly  deficient,  was  quafhed  upon  motion  j  being,  as 

(«)  The  fame  was  r\iM  by  Lord  Raymond  C.  J.  in  R.  v.  Nicholft>n  at  the  fit- 
tings M.  4  Geo.  a.  upon  an  indictment  for  the  defendant's  having  delivered  fo 
many  bufhfls  lefs  than  he  had  contracted  for,  for  which  he  faid  the  party  had  hij 
remedy  by  acYion.  Maftermau'i  notet. 

(4)  No  ftrefs  can  be  laid  on  feveral  cafes  to  be  found  in  the  books,  particularly 
in  Mod.  Reports,  where  fimilar  indictments  were  refufed  to  be  qua/Tied  on  motion, 
becaufe  it  was  the  practice  of  the  Court,  as  often  declared,  not  to  quafh,  on  motion, 
indiftmen's  for  offences  founded  in  fraud  or  oppieffion,  but  leave  the  defeniant| 
to  p'cad.  5  Mod.  13.  6  Mud.  42.  i»  Mod.  409. 

the 
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the  Court  faid,  no  more  than  telling  a  lie :  or  as  where  Lewis  ch.  xvm  §  *. 

was  indided  at  common  law  for  a  cheat  in  depoGting  as  a  •*' """"'" /JW- 

fecurity  for  money  advanced  a  quantity  of  gum,  inftead  of  R  v  L.w 

and  affirming  it  to  be  gum  feneca,  and  afterwards  felling  the  E.  aSGeo.  a. 

fame  to  the  profecutor,  and  affirming  it  to  be  fo,  and  to  be 

worth  7!.,  whereas  it  was  worth  but  3!.     Judgment  was 

arrefted  without  caufe  (hewn ;  being  no  more  than  a  falfe 

affirmation,  for  which  the  party  was  not  indictable  unlefshe 

came  with  falfe  tokens.     Or  where  Jones  obtained  money  Tones<tcafe 

of  another,  by  pretending  to  come  by  the  command  of  a  third  Saik.  379.  and 

perfon  to  demand  a  debt  or  the  like  in  his  name  ;  {hewing  x*Elft'sR«'I8r>. 

no  voucher  or  token  for  his  authority ;  it  was  holden  not 

indictable,  1for  it  was  the  party's  own  fault  to  truft  him.    So 

in  Bryan's  cafe,  who  obtained  goods  from  a  tndefman  by  Bryan's  cafe, 

pretending  that  (he   was  fent  by  her  miftrefs  who  was  his  2  S:r!',?6,6' 

a  SeU.  Lai,  i  J» 

cuftomer. 

Neither  will  the  cafe  differ  if  the  defendant  make  ufe  of  an 
apparent  token,  which  in  reality  is  upon  the  very  face  of  it  of 
no  more  credit  than  his  own  afiertion.  As  where  an  indict-  R.X  ».  V«a, 
ment  at  common  law  charged  that  Lara,  deceitfully  intend-  6  r<rm ReP-565- 
ing  by  crafty  means  and  devices  to  obtain  pofieflion  of  certain 
Lottery  Tickets  the  property  of  A.,  pretended  that  he  wanted 
to  purchafe  them  for  a  valuable  confideration,  and  delivered 
to  A.  a  fictitious  order  for  payment  of  money  fubfcribed  by 
him  Lara,  &c.  purporting  to  be  a  draft  upon  his  banker  for 
the  amount,  which  he  knew  he  had  no  authority  to  draw, 
and  that  it  would  not  be  paid  \  but  which  he  falfely  pretended 
to  be  a  good  order,  and  that  he  had  money  in  the  banker's 
hands,  and  that  it  would  be  paid  ;  by  virtue  of  which  he  ob- 
tained pofleffion  of  the  tickets,  and  defrauded  the  profecutor 
'of  the  value.  Judgment  was  arrefted,  on  the  ground  that  the 
defendant  was  not  charged  with  having  ufed  any  falfe  token 
to  accomplish  the  deceit ;  for  the  banker's  check  drawn  by 
the  defendant  himfelf  entitled  him  to  no  more  credit  than 
his  bare  afiertion  that  the  money  would  be  paid.  Of  the  Re*v.  wiij?r«, 
f  i  me  nature  was  the  cafe  of  Wilders,  a  brewer,  who  was  in  M-  6  G" 1'  B'R* 

.._,,,,.,...  "    cited  by  Lord 

dieted  for  a  cheat  in  fending  to  one  Hicks  a  ppblican  fo  N  ansfieidin 
many  veffels  of  ale  marked  as  containing  fuch  a  meafure,  and  *Burr* Iia8' 
writing  a  letter  to  Hicks  afluring  him  that  they  did  contain 
that  meafure,  when  in  fact  they  did  not  contain  fuch  mea- 
fure, but  fo  much  lefs,  &c.     The  indictment  was  quafhed 
upon  motion,  as  containing  no  criminal  charge.     Yet  this 
3^2  was 
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Ch.xvili.  *  3    was  thought  by  the  Court  in  Rex  v.  Wheatly  a  flronp  cafe; 

At  common  law.  °  '  J 

.  and  Mr.  Jullice  Fuller  doubted  it,  becaufc  he  confidered  that 

the  vefftls,  being  marked  as  containing  a  greater  quantity 
than  they  really  did,  were  falfe  tokens.  Poffibly  however  the 
Court  in  deciding  the  cafe  of  Wilders  thought  that  thofe 
marks  not  having  even  the  femblance  of  any  public  autho- 
rity, but  being  merely  the  private  marks  of  the  dealer,  did 
in  effe£t  refolve  themfelves  into  no  more  than  the  dealer's 
own  affirmation  that  the  veflels  contained  the  quantity  for 
which  they  were  marked. 

§2-  But  if  in  nny  of  thefe  cafes  the  cheat  be  effected  by  means 

Ufagf*jt}ititie  Of  faife  weights  or  meafures,   (which  are  known  public  to- 

3  MS. Sum  5^  kens)  it  is  then  clearly  indictable;  for  thefe  betoken  a  gene- 

RSid  B^oyne>  ral  defign  to  defraud  ;  they  are  inftruments  or  tokens  pur- 

pofely  calculated   for  deceit,   ami  by  which  the   public  in 

general  may  be  impofed  upon   without  any  imputation  of 

folly  or  negligence.    This  reafoning  applies  to  all  cafes  where 

any  other  fpecies  of  falfe  token  having  the  femblance  of  pub- 

R.  v.  Edwards,    lie  authenticity,  is  ufed.     As  in  Edwards's  cafe,  where  cloth 

Tre^n.  pac.2|'o".  was  f°M  with  the  Alneager'sfeal  counterfeited  thereon  :  or  as 

Rex  v.  Wonei,    in  Worrel's  cafe,  where  there  was  a  general  feal  or  mark  of  the 

trade  on  cloth  of  a  certain  defcription  and  quality  which  was 

Pinknry'scafe,  ^deceitfully  counterfeited.   If,  faid  the  Court  in  Pinkney's  cafe 

before  mentioned,  the  defendant  had  meafured  the  corn  in  a 

bufhcl,  and  had  put  any  thing  into  the  bufliel  to  help  to  fill  it 

up,  or  had  meafured  it  in  a  bufliel  fliort  of  thejlatute  meafurf, 

R.  T.  Bower,       it  might  have  been  indidtable.     Yet  in  Bowers's  cafe  (a]  the 

Cowp.  313.         knowingly  expofitig  to  fale  and  fd!iog  wrought  gold  under 

the   {leilin-r  alloy  as  and    for  gold    of  the    true    flandard 

(i'i.  R.  v.  fion-    weight,  (which  would  be  indictable  in  goldfmuhs  under  the 

r,v,  rreni.  t>.  c.  fj;atu-e  \  was  holden  not  indictable  at  common  law  in  the  cafe 
1 06 . ) 

of  a  common  perfon,  the  fale  not  being  by  any  falfe  weight 

M<d(iock's  cafe,  or    meafure  (b}>      To  the  above-mentioned  prirteiple   may 
s  'P  "cro  [ac '  a^°  ^c  refcrred  the  inftances  of  cheats  by  means  of  playing 
497.    zR-jil.      with  falfe  dice,  &c.;  which  is  further  punifhable.  by  penal- 
ties   recoverable   under   the   flatute   16  Car.  2.  c.  7.    and 
9  Ann.  c.  14.  by  forfeiture  of  treble  the  value  of  the  money 
or  other  thing  won,  to  be  recovered  as  the  a£t  directs. 

(a)  The  fale  there  was  by  the  iervant  of  the  defendant :  but  the  Court  ngrced 
that  the  mailer  was  refponfible  for  the  »&.  of  the  fervant  done  in  tiie  courfe  of  his 
employment,  and  within  the  fcope  of  his  authority. 

(t)  Qu.  if  falfe  flamps  or  marks  be  ufed,  fuch  «  are  required  by  ftatuteon 

pijii  of  a  tcnain  alloy  ? 

There 
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There  is  alfo  another  head  of  public  cheats,  indiaable  at  Ch.  xvm.  $4. 

.     _     ,  ,  . .     .    n  -  f  ^9.  fcauKia  lew. 

common  law,  which  are  levelled  agamft  the  public  juttice  ot 
the  kingdom.  Such  as  the  doing  judicial  acts  without  au-  , 

thority  in  the  name  of  another.     But  mod  of  thefc  are  now  Cf«.-/.:r  nartert 
made  felony  by  the  ftatutes  21  Jac.  i.  c.  26.  and   4  W.  &  gfg^j^ 
M.  c.  4.     There  is  a  precedent  of  an  indictment  againft  a  t  Mod.  46. 
married  woman  for  pretending  to  be  a  widow,  and  as  fuch  x  s/,"""^4' 
executing  a  bail-bond  to  the  fherifffor  onearrefted  on  a  bail-  /Vrtit'j 
able  writ.     This  perhaps  was  confidered  as  a  fraud  upon  a  :burn^ 

public  officer  in  the  courfe  of  juftice.  M-  3"  Car.  2. 

So  all  frauds  affecting  the  crown  and  the  public  at  large  r^Cw.*Ci«p! 
are  indictable,  though  arifing  out  of  a  particular  tranfaction  :$• 
or  contract  with  the  party.     This  was  admitted  by  the  very 
terms  of  the- objection  ia  the  following  cafe. 

The  indictment  charged  that  the  defendant  Treeve,  a  Tresre's  c:fi, 

•  _.  0         i  Cornwall  Sam. 

common  brewer,  on  2jth  April,  35  Geo.  3.  at,  £<c.  know-  An-  ,7q6.  MS- 
ingly  wilfully  deceitfully  and  malicioufly  did  provide  furnifh  Bulierj.  &MS. 
and  deliver  to  and  for  800  French  prifoners  cf  war,  whofe  jysataa*&i 
names  are  unknown,  and  there  being  under  the  protection  f- 
of  the  king,  confined  in  a  certain  hofpital  called  Eaftwood  i:^fofotl3irg 
hofpital  in  the  parifh  and  county  aforefaid  divers  large  quan-  £jj^*j£j£* 
tities,  to  wit,  500 lb.  weight  of  bread  to  be  eaten  as  food  by  /.-,  fad  vet ft 
the  faid  French  prifoners  of  war,  fuch  bread  being  then  and  *  ^-a:ath 

rx~n. 

fhere  made  and  baked  in  an  unwholfome  and  infuHicient 
manner,  and  then  and  there  being  made  of  and  containing 
dirr,  fifth,  and  other  pernicious  and  unwholefome  materials 
and  ingredient*  not  *fit  to  be  eaten  by  man  ;  and  the  faid 
defendant  then  and 'there  well  knowing  the  faid  bread  to  be 
baked  in  an  unwholefome  and  inefficient  manner,  and  to  be 
made  of  and  to  contain  dirt  filth  and  other  pernicious  and 
unwholfome  materials  and  ingredients,  not  fit  to  be  eaten  as 
aforefaid  ;  whereby  the  faid  prifoners  of  war  did  then  and 
there  eat  of  the  faid,  bread,  and  thereby  then  and  there  be- 
came diftempcred  in  their  bodies  and  injured  and  endangered 
in  their  healths;  to  the  great  damage  of  the  French  prifoners, 
to  the  great  difcredit  of  our  faid  Lord  the  King,  to  the  evil 
example,  &c.  and  againft  the  peace,  Sec.  There  were  eight 
other  counts  in  the  indictment  charging  the  offence  to  have 
been  done  at  different  times,  and  at  different  prifons. 

After  conviction,  it  was  objected  in  arreft  of  judgment 
that  the  offence  as  laid  was  not  indictable  ;  as  it  did  not  ap- 
pear that  what  was  done  was  in  breach  of  any  contract  with 

3G3  &e 
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iic  or  Of  any  moral  or  civji  dut      and  jU(jRment  wad 

r   *       • 

refpited  to  take  the  opinion  of  the  Judges.     But  in  Michael* 
mas  term  1  796  they  all  held  the  conviction  right. 

The  defendant  in  the  above  cafe  was  in  £ict  a  contractor 
with  government  for  the  fupplying  of  provifions  to  the 
French  prifoners  in  the  neighbourhood  of  Plymouth  in  the 
courfe  of  the  then  war  ;  though  that  was  not  ftated  in  the 
indictment  on  which  the  conviction  took  place.  Nor  was  it 
material  fo  to  ftate  it,  otherwife  than  as  matter  of  aggrava- 
tion if  fuch  a  cafe  wanted  any:  for  the  giving  of  any  perfon 
unwholefome  victuals  not  fit  for  man  to  eat,  lucri  caufa,  or 
fr0m  malice  or  deceit,  is  undoubtedly  in  itfelf  an  indictable 
offence,  apart  from  any  other  confederation,  which  enterc4 
deeply  into  the  demerits  of  the  defendant's  conduct. 

An  indictment  charged  that  Jofeph  Jones  was  an  apprentice 
bound  by  indenture  to  ferve  one  "William  Lucas,  a  jobbing 
fmith,  for  the  then  remainder  of  a  term  of  7  years  commenc- 
ing  from,  &c.  and  that  defendant  intending  fraudulently  and 
unjuftty  to  obtain  money  from  the  paymafter  of  his  majefty's 
7th  regiment  of  foot  to  defraud  the  King  of  divers  fums  of 
money,afterwards  on,&c.unlawfully  fraudulently  and  deceit- 
fully  caufed  and  procured  himfelf  without  the  confent  of  his 
mafter  W.  L.  to  be  enlifted  into  the  faid  7th  regiment  of 
foot  as  a  foldier,  by  means  whereof  he  the  defendant  unlaw- 
fully fraudulently  and  deceitfully  received  and  obtained  from 
the  paymafter  of  the  faid  regiment  divers  fums  of  money 
amounting  in  the  whole  to  the  fum  of  3!.  8s.  ;  he  the  de- 
fendant at  the  time  of  his  enlifting  into  the  faid  regiment 
and  during  his  continuance  therein  then  and  there  well 
knowing  himfelf  to  be  by  the  laws  of  this  realm  without  the 
confent  of  his  mafter  the  faid  W.  L.  difqualified  from  ferving 
as  a  foldier  in  the  faid  7th  regiment  of  foot,  to  the  great 
deceit  fraud  and  damage  of  the  King,  and  againft  the 
peace,  &c. 

The  facts  were  all  plainly  proved,  except  as  to  the  inden- 
ture ;  and  that  was  produced  at  the  trial  by  the  mafter,  who 
proved  the  execution  of  it,  and  claimed  his  apprentice  under 
it  ;  but  neither  of  the  two  fubfcribing  witnefles  were  pro'- 
duced  ;  which  upon  reference  to  the  Judges  after  conviction 
was  holden  to  be  neceflary  in  order  to  warrant  the  con- 
viction. 

In 
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.   In  addition  to  thofe  above-mentioned  there  are  alfo  in-   Ch.xvni.§5. 

..  .•ill  r      »    '  •          i     •  •&  tiaimcn  lav;. 

fiances  to  be  found  in  the  books  or  cheats  m  their  nature  _  _____ 

private;  which  have  been  yet  adjudged  to  be  indictable  at          x  - 
common  law  :  but  upon  examination  they  will  either  appear  Private  cbiati 

f  .     .   .  ,   .  ,  .      ,  ,    ,        tffcRid  by  confci* 

to  be  founded  m-compiracy  or  forgery  ;  or  as  in  iome  ot  the  j^  ir/fewr^ 
inftances  before  put  -to  implicate  confiderations  of  public  Vldt  m"n-L,  pre~ 

r  •  cedentsmTrem. 

juftice,  public  trade,    or  public  policy.     They   are  fubfe-  P.c.  from?  85. 

quent  to  the  ftat.  33  H.  8.  but  prior  to  that  of  the  30  G.  2.  J^10'  &aate> 

Thus  it  is  faid  by  Hawkins,  that  the  fuppreffion  of  a  will  is  i  Hawk,  ch.yi. 

indictable  as  a  cheat;  for  which  he  cites  Noy  103.     What  f'  '• 

the  form  of  the  count  was  in  that  cafe  does  not  appear  by  the 

report;  but  as  there  were  feveral  perfons  convicted  on  the  Rexv.  Breerton 

information  filed  againft  them  by  the  Attorney-  General,  it  is  *c3?£  "*' 

probable  that  they  were  charged  with  a  confpiracy  or  combi- 

nation. The  fame  may  be  faid  of  the  cafe  of  Skirret  and  others,  Rfx  v.  skirret 

who  were  indicted  for  caufing  an  illiterate  perfon  to  execute  a  *Pj4ot  R^V' 

deed  to  his  prejudice,  by  reading  it  over  to  him  in  words  ParmandoUierf, 

different   from    thofe    in    which   it   was    written.      So   of  * 

Orbell's  cafe,  who  was  convicted  upon   a  charge  of  having  R»  v.  Orbeil, 

run  a  foot-race  fraudulently  and  with  a  view  to  cheat  a  third  6  Mod'  *** 

perfon  by  a  previous  underftanding  with  the  running  com- 

petitor to  win. 

The  cafe  of  Macarty  and  Fordenbourgh  has  been  too  gene-  Rfg;nav.  Mac- 
rally  quoted  to  be  patted  over  without  particular  notice.  The  arty  and,For'  , 

der.bourgh,2  La. 

indictment  charged  that  the  defendants,  falfely  and  deceitfully  Ray.  1179.  and 
intending  to  defraud  T.  C.  of  divers  goods,  together  deceit-  ^'Jr*?/8*' 
fully  bargained  with  him  to  barter  fell  and  exchange  a  cer-  cbtattbytbe 
tain  quantity  of  pretended  wine  as  good  and  true  new  For- 


tugal  wine  of  him  the  faid  F.  for  a  certain  quantity  of  hats  mercktM  and  tbt 
of  him  the  faid  T.  C.;  and  upon  fuch  bartering,  &c.  the  faid  tndatjuch  tar. 
F.  pretended  to  be  a  merchant  of  London,  and  to  trade  as  ttr'v-lfrtt'ndfd 

r  _  ^  vnzejor  bait* 

fuch  in  Portugal  wines,  when  in  fact  he  was  no  fuch  mer- 
chant, nor  traded  as  fuch  in  wines  ;  and  the  faid  M.  on  fuch 
bartering,  &c.  pretended  to  be  a  broker  of  London,  when  in 
fact  he  was  not  :  and  that  T.  C.  giving  credit  to  the  faid 
fictitious  affumptions  perfonating  and  deceits  did  barter  fell 
and  exchange  to  F.,  and  did  deliver  to  M.,  as  the  broker 
between  T.  C.  and  F.,  for  the  ufe  of  F.,  a  certain  quantity 
of  hats  of  fuch  a  value  for  fo  many  hogfheads  of  the  pre- 
tended new  Portugal  wine  ;  and  fhat  M.  and  F.  on  fuch 
bartering,  &c.  affirmed  that  it  was  true  new  Lifbon  wine  of 
$G4  PortugaJ, 
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Ch.  xvin. §5.  Portugal,  and  was  the  wine  of  F.,  when   in  fae"l  it  was  not 

j4t  common  law.     „  .  •      .    •    t     LI  t,    i    r  j-j 

___________    i  ortugal  wine,  nor  was  it  drinkable  or  wholeiome,  nor  did 

it  belong  to  F. ;  to  the  great  deceit  and  damage  of  the  fa  id 
T.  C.  and  againft  the  peace,  &c.  The  indictment,  which 
was  for  a  cheat  at  common  law,  though  it  did  not  charge 
that  the  defendants  conjpired  eo  nomine,  yet  charged  that 

V\dt  port,  tit.       they  together^  CSV.  did  the  acts  imputed  to  them,  which  might 

6MoP(h3oi.  be  confidered  to  be  tantamount:  but  it  was  thought  to  be  a 
cafe  of  doubt  and  difficulty.  One  report  of  the  cafe  in 
Modern  fays  that  it  was  adjourned ;  and  no  further  account 

iBUc.Rep.s75.  is  given  of  it.  In  Wheatly's  cafe,  as  reported  in  Blac.  Rep., 
Mr.  Juftice  Dennifon  is  made  to  fay  that  the  indictment  in 
Macarty's  cafe  was  quafhed  becaufe  there  was  no  falfe  to- 
ken ;  though  this  is  not  fupported  by  the  report  of  the  fame 

z  Burr.  ua8.  cafe  in  Burrow  ;  for  the  fame  learned  Judge  is  there  made  to 
fay  that  there  were  falfe  tokens,  or  what  were  confidered  as 
fuch.  In  truth,  on  fearching  the  rolls  it  appears  that  judg- 

(a)  Ld.  Ray-      ment  was  at  laft  given  for  the  Queen  in  Mich.  4  Ann.  (a)  But 

S«Tri*4An9.  the  true  ground  of  tnat  judgment,  which  was  given  by  Mr. 
(i)  MS.  D""-'    Juftice  Dennifon  in  Wheatly's  cafe  (l>),  was  that  it  was  a  con- 
Bun-'.  MZO.'  and  fpiracy !  an4  not  rne  ground  alluded  to  in  the  printed  report  of 
fc  Mod.  joz.       Govers's  cafe;  where  fpeaking  of  Mackarty's  cafe  Lord  C. 
J.  Ryder  is  made  to  fay,   (borrowed  probably  from   the  re- 
port   in   6  Mod.)  "  that   ike  pretending  to  be  a  merchant  was 
there  holden  to  be  a  falfe  token."     Yet  what  was   that  but 
a  falfe  affirmation  {imply  ? 

§  6.  In  the  cafe  of  Covers  the  indictment  charged  that  the  de-1 

CfafagfymtMt  fen(]ant  intending  to  cheat  J.  S.   did   deceitfully  take  upon 

cfjorged  tn/i'U-  ' 

wnts.  himfelf  the  ftile  and  character  of  a  merchant,  and  did    de- 

T* ^s'c^r"5'  ceitfully  afllrm  to  J.  S.  that  he  was  a  merchant,  and  had  re- 
Sayer.  Rep.  206.  ceived  divers  commifTions  from  Spain;  and  in  order  to 
induce  J.  S.  to  believe  the  fame  and  to  give  him  credit,  the 
defendant  deceitfully  produced  to  J.  S.  feveral paper  "writings 
which  hefa/fi'!y  affirmed  to  be  letters  from  Spaint  containing  com- 
mij/ions  for  jewels ,  "watches  and  other  goods ,  to  the  amount  of 
4,000!. ;  by  means  whereof  the  defendant  got  into  his  hands 
two  watches  the  property  of  J.  S.:  whereas  in  truth  the  de- 
fendant was  not  a  merchant,  and  the  paper  writings  contain- 
ing  fitch  commijjions  were  falfe  and  counterfeit.  Here  the  in- 
diclment  was  fuftained  on  the  ground  that  befides  pretending 
to  be  a  merchant,  the  defendant  produced  feveral  forged 

writings 
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writings' as  tokens,  in  corroboration  of  his  aflertion.     It  does  ch.  xvm 

.  ,       .      .._  .  j-n.-     n.  At  ciwmm  law. 

not  appear  that  the  indictment  contained  any  dutinct  aver- 
meat  that  the  paper  writings,  which  the  defendant^rm^/  to 
be  commiflions  from  Spain  for  goods,  did  purport  on  the 
face  of  them  to  be  fuch  :  but  the  averment  at  the  end  might 
perhaps  be  thought  equivalent.  The  principal  obfervation 
however  arifmg  on  this  cafe  is,  that  it  is  ndt  dated  in  the 
report  that  the  indictment  concluded  againft  the  form  of  the 
ftatute:-  although  the  falfe  tokens  made  ufe  of  come  di- 
rectly wkhin  the  words  of  the  ftatute  of  Hen.  8.  Therefore 
if  this  were  fullained  as  an  indictment  at  common  law,  the 
fraud  being  praclifed  in  a  private  tranfaclion,  and  the 
falfe  tokens  mere  private  letters,  having  nofemblance  of  pub- 
lic authenticity,  the  only  ground  on  which  the  judgment  can 
be  maintained,  wichout  going  the  length  of  laying  that  the 
flat,  of  Hen.  8.  was  merely  declaratory  of  the  common  law, 
is  that  the  cheat  was  effected  by  means  of  a  forgery  (in 
which  all  are  principals  at  common  law) ;  and  that  the  pubr 
Jication  of  fuch  forged  inftruments  for  the  purpofe  of  deceit 
was  in  itfelf  a  fubftantive  offence  indictable  at  common  law. 

It  was  not  unufual  formerly  to  profecute  forgeries,  when 
fuccefsful,  as  cheats,  before  the  various  modern  ftatutes  by 
which  in  mod  inflances  they  are  now  made  capital  felonies. 
In  the  report  of  Ward's  cafe,  in  Strznge,  which  was  a  cafe  Ware's  cife, 
of  forgery  at  common  law  of  an  acquittance,  it  was  faid  that  *;^*  ™|j  *** 
it  could  not  be  profecuted  as  a  cheat  at  common  law  without  zStra.  866. 

„      ,          .     ,.  ,  ,  .      .    .  .        in  R.  v.  Obrhn, 

an  actual  prejudice  ;.z\\A   that  that  was   an  obtaining   on  the   i-vin  Abranc. 
ftatute  33  Ren.  8.     This  may  ferve  to  explain  what  was  faid  *  Se(T-  Caf- 2Z 
in  Micah  Gibbs's  cafe,  where  the  Court  held  that  the  Quar-  Gibtw'scafe, 
ter  Seffions  had   no  jurifdi&ion  over  the  offence  of  forgery  lta 
at  common  law;  and  that  it  being  laid  as  forgery ,   they  had 
no  jurifdi&ion  of  it  as  a  cheat.     In  that  cafe  the  fraud  was 
not  fuccefsful ;  nothing  was  received  by  the  defendant,  nor 
any  thing  loft  by  the  profecutcr.     But  in  Hales's  cafe,  who  Wm. Hales' cafe, 
was  indicted   for  falfely  and   deceitfully  obtaining  450!.  of  °"  ^^c1^5' 
William  Harlc  by  a  falfe  token,  viz.  a  promijjory  note  (a)  in  the  Pengelly  et  al. 
name  of  Robert  Hales,  payable  to  S.  E.  &c.  with  a  counter-  J^nfjy^'' 
feit  indorfement  thereon.     The  Lord  C.  B.  inftrucled  the  jury  ib-  93-  s- p- 
that  if  it  appeared  to  be  a  forged  indorfement,  the  inftrument 
being  a. falfe  token,  the  defendant  muft  be  found  guilty.     The 

I  a)  The  defendant  was  indited  as  frr  a  mifdemeanor  at  commsa  law,  being 
^efoic  the  fiatute  making  the  offence  felony. 

Hkc 
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Ch.xvm.  §  6.  like  was  ruled  on  a  fimilaf  indictment  againft  the  fame  de- 

[    fendant  for  defrauding  another  perfon.     In  Leander  Faw- 

Fawekfs  cafe,     citt's  cafe  Eyre  C.  J.  had  no  doubt  that  a  counterfeit  order 

1793,  port  tit.    (tnough  void  if  genuine)   which  was  effe&ual  to  procure  a 

f.  7.  prifoner's  difcharge  was  indiclable   as  a  cheat ;  though  he 

was  not  fatisfied  that  the  offence  amounted  to  forgery. 

> 

$  7.  I  (hall  now  proceed  to  fet  forth  the  two  ftatutes,  namely, 

Syflatute.  that  of  the  33  Hen.  8.  c.  i.  and  30  Geo.  2.  c.  24.  which 
have  confirmed  or  extended  the  principles  of  the  common 
law  in  regard  to  this  offence ;  and  alfo  to  obferve  on  the 
cafes  wherein  indictments  for  cheats  have  been  fuftained  ei- 
ther at  common  law  or  by  the  aid  of  one  or  other  of  thofe  a&s. 
33  H.  8.  c.  i.  The  ftat,  71  Hen.  8.  c.  I.  after  reciting  that  evil-difpofed 

Cheats  Ay  frity 

tokens  or  cwnttr-  perfons  deviling  how  they  might  unlawfully  get  into  their 
rt,  pbffeffion  goods  chattels  and  jewels  of  other  perfons  have  of 
late  to  avoid  the  punifhment  of  theft  falfely  and  deceitfully 
contrived  and  devifed  "  privy  tokens  and  counterfeit  letters  in 
other  men's  names'*  unto  divers  perfons  their  fpecial  friendi 
and  acquaintances  for  the  obtaining  of  money,  goods,  &c. 
of  the  fame  perfons  their  friends  and  acquaintances,  by  co- 
lour whereof  they  have  unlawfully  obtained  the  fame ; 
ena£ls,  "  that  if  any  perfon  or  perfons  falfely  and  deceit- 
"  fully  obtain  or  get  into  his  or  their  hands  or  poffeffion 
«'  any  money  goods  chattels  jewels  or  other  things  of  any 
"  other  perfon  or  perfons  by  colour  and  means  of  any  fuch 
«'  falfe  token,  or  counterfeit  letter  made  in  any  other  man'* 
<'  name,  as  aforefaid  ;  every  fuch  offender  being  thereof 
lt  lawfully  convicted  by  witneffes  taken  before  the  Lord 
ff  Chancellor,  or  by  examination  of  witneffes,  or  confefiion 
"  taken  before  the  juftices  of  affize  in  their  circuits,  or  be- 
"  fore  juftices  of  the  peace  in  their  general  feffions,  or  by 
"  action  in  any  of  the  King's  courts  of  record,  fhall  fuffer 
"  fuch  correction  and  punifhment  by  imprifonment,  fetting 
"  upon  the  pillory,  or  other  corporal  pain,  except  pains  of 
"  death,  as  fhall  be  adjudged,"  &c.  (faving  by  f.  4.  to  the 
party  grieved  his  civil  remedy);  and  by  f.  3.  as  well  the 
juftices  of  affize,  as  alfo  two  juftices  of  the  peace  (one  of 
the  quorum)  may  commit  or  bail  offenders  to  the  affizes  in 
general  feffions  to  anfwer  the  fame. 

tokens  A  falfe  "  privy  token"  within  the  ftatute  has  generally  been 

Denote  fome  real  vifible  mark  or  thing,  as  a  key,  a 
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rine,  &c.    A  mere  falfe  affirmation  or  promife  is  certainly  not  Ch.  xviu.  $  7. 

Is  y  fltitu'e 

fuch ;  as  was  ruled  in  Muncz's  cafe,  who  perfuaded  a  woman  J3  H.  8  c  , 
who  had  a  promiflbry  note  for  500!.  to  let  him  have  it,  under  f«lfo  "*<>»• 
pretence  that  he  had  a  friend  in  the  houfe  who  would  ad-  " 

R.  T.  Nlunez, 

vance  her  money  on  it.    How  far.  the  perfonating  of  another  Hii.  13  Geo. ». 
is  fuch  was  before  confidered.     And  though  writings  gene-  ^J"^' I4*' 
rally  fpeaking  may  be  confidered  as  tokens,  yet  they  muft  be  ^  Mod.  315. 
fuch  as  are  made  in  the  names  of  third  perfons;  whereby  |^_  Macart 
fome  additional  credit  may  be  gained  to  the  party  ufing  them  ;  ante,  8zj. 
and  not,  as  was  holden  in  Lara's  cafe  before  mentioned,  the  antrea  fc* 
mere  giving  of  the  defendant's  own  draft  on  a  banker,  with 
whom  he  had  no  credit;   which  was  confidered  as  no  more 
than  his  bare  affertion  that  the  money  would  be  paid.    Upon 
the  fame  principle  in  Wilders's  cafe,  his  own  marks  on  the  Wilders' «fe, 

tr  i      j  •         i  •  e  i-  ante,  819. 

veflels,  denoting  them  to  contain  a  greater  quantity  of  liquor 
than  they  did,  and  his  own  letters  affirming  the  fame  fa&, 
were  holden  not  to  be  falfe  tokens.  It  feems  then  that  the 
falfe  token  muft  be  fuch  as  is  calculated  to  gain  the  party 
fome  additional  credit  and  confidence  beyond  his  own  aiTer- 
tion,  or  that  which  is  refolvable  into  fuch.  This  inquiry 
however  is  become  lefs  important  from  the  following 
ftatute. 

In  furtherance  of  the  provifions  of  the  above  ftatute  it  is         $  8. 
further  enafted  by  flat.  QoGeo.  2.  c.  24.  f.  i.    ««  That  all  £° Geo; *-e-*4- 

Cheats  hyfjjjt 

"  perfons  who  knowingly  and  defignedly  by  falfe  pretence  />««««. 
"  or  pretences  (hall  obtain  from  any  perfon  or  perfons  mo- 
"  ney,  goods,  wares  or  merchandizes,  with  intent  to  cheat 
*'  or  defraud  any  perfon  or  perfons  of  the  fame,  (hall  be 
**  deemed  offenders  againft  law  and  the  public  peace;  and 
"  the  Court  before  whom  fuch  offenders  (hall  be  tried  fliall 
«'  on  conviction  order  them  to  be  fined  and  imprifoned,  or 
"  to  be  put  in  the  pillory,  or  publicly  whipped,  or  be  tranf- 
"  ported  according  to  the  laws  made  for  the  tranfportation 
««  of  offenders,  &c.  for  the  term  of  feven  years,  as  the  Court 
•«  (hall  think  fit."  And  by  f.  2.  any  juftice  of  peace,  be- 
fore whom  any  perfon  charged  on  oath  with  any  fuch  offence 
fhall  be  brought,  may  commit  or  bail  the  party  to  anfwer  the 
complaint  at  the  next  general  or  quarter  feCions  of  the 
peace,  or  next  feflions  of  oyer  and  terminer,  and  (hall  bind 
ever  the  profecutors  by  recognizance  in  a  reafonable  fum 

to 
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ch.  xviri.  §?.  to  profecute,  or  in  a  fum  not  lefs  than  double  the  amount  of 
i«Oeo  z.^24.  the  money  or  goods  fraudulently  obtained  if  they  fhall  exceed 
Fslje  fretemu.     2o  1.  in  value  ',  and  by  f.  20.  the  certiorari  is  taken  away  (<?). 
The  term  "  falfe pretences"  is  of  great  latitude,  and  was  uftd, 

^  oung'f  cafe, 

infr*."  as  Aihhurft  J.  remarked  in  Young's  cafe,  to  protect  the  weaker 

part  of  mankind,  becaufe  all  were  not  equally  prudent :  it 
feems  difficult  therefore  to  reflrain  the  interpretation  of  it  to 
luch  faife  pretences  only  againflwhich  ordinary  prudence  cau- 
not  be  fuppofed  fufficient  to  guard.  But  ftill  it  may  be  a  quef- 
tion  whether  the  ftatute  extends  to  every  falfe  pretence,either 
abfurd  or  irrational  upon  the  face  of  it,  or  fuch  as  the  party 
has  at  the  very  time  the  means  of  dete&ing  at  hand ;  or 
whether  the  words  which  are  general  (hall  be  conftrued  co- 
extenfively  with  the  cheat  adually  effected  by  means  of  the 
falfe  pretence  ufed.  Thefe  may  perhaps  be  matters  proper  for 
the  confideration  of  the  jury,  with  the  advice  of  the  Court ; 
and  I  will  not  attempt  to  draw  any  precifc  line  on  the  (ub- 
je£t,  the  difficulty  of  doing  which  has  been  announced  from 

Per  Lord  Ken.    high  authority  ;  but  I  fhall  content  myfelf  with  referring  to 

yonC.  I.   in  R.  -    ;  '    .    .  - 

v.  Young  and     a  recent  cafe  which  may  ferve  as  a  general  comment  on  this 
others,  infra.       branch  of  law. 

Rex  v.  Young,       An  indi£lment  was  framed  on  the  ftat.  30  Geo.  2.  againft 

fnTo^er"'1'115'  Y°UnS    atld    OtherS»     tllC     firft    COUOt    °f    which    ftated>  ihat 

3  Term  Rep.  58.  the  defendants,  fraudulently  intending  to  obtain  the  money 
undtrfht  fa"/?  °f  the  King's  fubjedls  by  falfe  colours  and  pretences,  unlaw- 
Hg  fully  and  knowingly,  £c.  did  falfely  pretend  to  one  Thomas, 
ea  l^at  Young  had  made  a  bet  of  500  guineas  on  each  fide 
Wore  laid  vt-itA  ^hh  2  colonel  in  the  army  then  at  Bath,  that  one  W.  L. 

txotkir,  a>;d 

ivh't.bicastobc  would  on  the  next  Hay  run  on  the  high  road  leading  from 
decided  .i>i  ,.ixt  Giouce(\er  to  Briftol  10  milts  in  length  within  one  hour; 
and  that  Young  and  Mullins  did  go  200  guineas  each  in  the 
bet,  and  Randal  did  go  the  other  100  guineas;  and  that 
under  colour  and  pretence  of  fuch  bet  they  obtained  from 
Thomas  as  a  part  of  fuch  pretended  bet  20  guineas  of  the 
500  guineas :  by  which  faid  falfe  pretences  the  defendants 
unlawfully,  &c.  obtained  from  tl>e  faid  Thomas  the  faid  20 
guineas,  with  intent  to  cheat  and  defraud  him  thereof; 
whereas  in  truth  no  fuch  bet  had  been  made,  &c.  againft 
the  form  of  the  ftatute,  Sec.  A  fecond  count  ftated  the  bet 
to  have  been  made  between  Young  and  Ofmer.  It  was  ob- 

(a]  Vdt  Smith's  cafe,  Cowp.  24. 

jetted 


Cheats.  829 

iccled  in  arreft.  of  judgment,  firft,  that  the  tranfaclion  itfelf  Ch.xvni.  §g. 

J  jo  £    ftstufe 

was  not  the  f abject  matter  of  a  criminal  profecution;  for  yJc,eo,^.c.^^, 
that  it  did  not  afcct  the  public  ;  and  it  was  fuch  againft  FjiJ' }'"<*«*• 
which  common  prudence  might  have  guarded  j  for  being 
the  representation  of  a  future  tranfadYion,  the  party  had  an 
opportunity  of  inquiring  into  the  truth  of  it,  and  therefore  it 
was  his  own  fault  if  he  were  deceived.  Secondly,  that  the 
offence  was  not  charged  with  fufficient  certainty,  inafmuch 
as  the  colonel's  name  was  not  mentioned.  Lord  Kenyan  C.  J. 
faid,  that  the  fiat.  30  Geo.  2.  c.  24.  was  conGdered  to  ex- 
tend to  every  cafe  where  a  party  had  obtained  money  by 
faifcly  reprefcnting  himfelf  to  be  in  a  fituation  in  which  he 
was  not,  or  by  falfcly  reprefcnting  any  occurrence  that  had 
not  happened,  to  which  perlbns  of  ordinary  caution  might 
give  credit.  The  ftatute  33  H.  8.  c.  i.  required  a  falfe  feal 
or  token  to  be  ufed,  in  order  to  bring  defrauders  into  die 
confidence  of  the  perfon  impofcd  upon.  But  that  being 
found  to  be  inefficient  the  (tat.  30  Geo.  2.  c.  24.  introduced 
another  offence  defcribing  it  in  terms  extremely  general. 
That  when  the  criminal  law  was  auxiliary  to  the  law  of  mo- 
rality he  did  not  feel  any  inclination  to  explain  it  away. 
Now  this  offence  was  within  the  words  of  the  act ;  for  the 
defendants  had  by  falfe  pretences  fraudulently  contrived  to 
obtain  money  from  the  profecutor,  who  perhaps  too  credu- 
loufly  gave  confidence  to  them.  As  to  the  fecond  objection; 
the  charge  was  fufficiently  certain  to  enable  the  defendants 
to  know  what  they  were  called  upon  to  anfu-er  for.  Per- 
haps the  colonel's  name  with  whom  the  wager  was  dated 
to  have  been  made  was  not  mentioned ;  fo  that  he  could  net 
have  been  defcribed  with  greater  accuracy.  But  if  fuch  a 
wager  had  been  actually  depending,  it  was  competent  to  the 
defendants  to  have  proved  it  in  their  defence.  AJbhurJl  J. 
obferved  that  the  legifliture  were  aware  that  all  men  were 
not  equally  prudent,  and  that  the  ftat.  30  Geo.  2  was  pafled 
to  protect  the  weaker  part  of  mankind.  The  words  of  it 
were  very  general,  and  the  Court  could  not  reftrain  their 
operation.  Buller  J.  in  commenting  on  the  operation  of  the  r-.d*  i.-.t;,  ii-. 
ftatute  30  Geo.  2.  faid  that  it  clearly  extended  to  cafes  which  for  r~ur'h«ob- 

,       r  ,  .    _,      r         .  lervations  on 

were  not  the  iubjeci  or  an  indictment  at  common  law  or  by  th 
the  ftat.  33  H.  8.    That  the  ingredients  of  this  offence  were 
the  obtaining  money  by  falfe  pretences  and  with  an  intent  to 

defraud : 
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Ch.  xviii  $  8.  defraud  :  barely  afking  another  for  a  fum  of  money  was  not 
30  CM.  a.c'a4.  fufficienr,  but  fame  pretence  muft  be  ufcd,  and  that  pretence 
Ft/ft  pretencet.  faife  .  anj  the  intent  was  neceflary  to  conftitute  the  crime. 
He  then  mentioned  a  cafe  which  was  tried  before  Morton 
Vilieneuve,  C.  J.  of  Chefter  and  himfelf  at  Chefter.  The  defendant 
1778.  applied  to  Sir  T.  Broughton,  telling  him  that  he  was  in- 

Pretendtng  to  r  r 

have  been  entrujl-  ftructed  by  the  Duke  de  Lauzun  to  take  fome  horfes  from 
'kit  borfafr'm  '  Ireland  to  London,  and  that  he  had  been  detained  fo  long 
Ireland  to  Lon-  by  contrary  winds  that  his  money  was  fpent.  Sir  T.  Brough- 

don,  and  to  have     '  ,  .      ,          ,  /- 

been  detained  by  ton  was  thereupon  induced  to  advance  iome  money  to  htm. 
contrary  ivinds,  But  it  afterwards  appearing  that  the  whole  (lory  was  a  fie- 

ri// hit  money  -uat    .  ...  in/-. 

•       tion,  the  defendant  was  tried  for  a  cheat  on  the  ftat.  30  Geo. 


2.  and  convicted. 
witcheiPs  cafe,      John  Witchell  was  indicted  before  Lawrence  Juftice  on 

GloucefterSp.        .       „  _  ..         .       .    .  r  TT 

Aft.  1798.  MS.  tne  "•  3°  Geo.  3.  c.  24.  tor  obtaining  money  trom  A.  and  H. 
Jud.  Auftin,  by  falfe  pretences.  It  appeared  in  evidence  that  the 

ji  -workman  em-      .      „  .  _, 

flayed  by  cictbieri  Auftins  were  clothiers  at  Wooton-under-Edge  ;  that  the 
•was  to  keep  an  prifoner  Wa3  a  fliearman  in  their  fervice.  and  employed  to 

Account  of  the         r 

wmter  ofjbear-  fuperintend  the  other  (hearmen,  and  to  take  an  account  of 
^Zunt'cftlt  the  perfons  employed,  and  of  the  amount  of  their  wages  and 
earnings  and  earnings  ;  that  at  the  end  of  each  week  he  was  fupplied  with 
^uaTweekiy'tt  '  m°ncy  to  pay  the  different  (hearmen  by  the  clerk  of  the 
deliver  in  in  tun-  profecutors,  who  advanced  to  him  fuch  fum  as  according  to 
who  $aid  MM  the  a  written  account  or  note  delivered  to  him  by  the  prifoner 
amount.  He  de-  was  necefl^ry  to  pay  them.  The  prifoner  was  not  authorifed 

liiiered  in  a  falfe  ] 

account,  charging  to  draw  from  the  clerk  for  money  generally  on  account,  but 
^TiZr»L  merely  for  the  fums  squally  earned  by  the  {hearmen;  and 
than  done,  ly  the  clerk  was  not  authorifed  to  pay  him  any  fums  except 
™biarger  jxmTfan  wnat  ^e  carried  in  in  his  account  or  note  as  the  amount  of 
was  due.  This  is  what  was  due  to  the  (hearmen  for  the  work  they  had  done. 

obtaining  money     ,  •<•  t  i    o  .^ 

ly  a  faijefre.  It  appeared  that  the  prifoner  on  the  pth  September  1  790 
te»ce  within  the  delivered  to  the  profecutors'  clerk  a  note  in  writing  in  this 

30  C.  2.    C    14.  j 

becaufe  without  fottff—  ***  pth  September  1796,  (hearmen  ^.44-11-0', 
'kcwuldn'ofba'-ve  wn>ch  was  l^e  common  form  in  which  he  made  out  his  ac- 
itiained  the  ere-  count  of  the  amount  of  their  week's  wages.  And  it  appeared 
tolmcajiofm-  further  by  a  book  in  his  hand-writing  (which  it  was  his  bufi- 
™y  f  o\d  generally  nefs  to  keep  of  the  men  employed,  of  the  work  they  had 

or.  atcaunt,  ,         .     ,  ,  ...  r 

done,  and  their  earnings)  that  there  were  in  it  the  names  or 
feveral  men  who  had  not  been  employed,  who  were  entered 
as  having  earned  different  fums  of  money,  and  falfe  accounts 
of  the  work  done  by  thofe  who  were  employed  ;  fo  as  ta 

make 
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make  out  the  fum  ftated  in  the  note  to  be  due  to  the  (hear- 
men.  The  jury  found  the  prifoner  guilty;  but  fentence  ,0c 
was  refpited  in  order  to  take  the  opinion  of  the  Judges  ' 
whether  this  cafe  were  within  the  flat.  30  Geo.  2.  ;  the 
prifoner's  counfel  contending  that  no  cafes  were  within 
the  ftatute  but  thofe  where  the  original  credit  was  obtained 
by  means  of  the  falfe  pretence  ;  and  that  it  did  not  extend 
to  cafes  where  there  was  a  previous  confidence,  as  he  faid 
was  the  cafe  here. 

The  Judges  firft  conferred  on  the  cafe  in  Eafter  term 
1798,  when  there  was  fome  diverfity  of  opinion  on  the  true 
conftruction  of  the  ftatute  in  this  refpefl  :  but  finally  they  all 
agreed  in  Trinity  term  following,  on  this  principle,  that  if 
the  falfe  pretence  created  the  credit  the  cafe  was  within  the  fta- 
tute :  and  they  confidered  that  in  this  cafe  the  defendant 
would  not  have  obtained  the  credit  but  for  the  falfe  account 
which  he  had  delivered  in,  and  therefore  that  he  was  pro* 
perly  convicted.  The  defendant,  as  was  obferved  by  one  of 
the  Judges,  was  not  to  have  any  fum  that  he  thought  fit 
on  account,  but  only  fo  much  as  was  worked  out. 

In  Airey's  cafe  the  indiclment  charged  that  one  Barrow  at  RCX  T.  Airey, 
K.,  &c.  delivered  to  the  defendant  a  common  carrier  certain  M-  a4.1^*0'  3" 

aEaft  i  Rep.  30. 

goods  to  be   carried  by  him  from  K.  to  one  Leach  at  L.,  poit  f.  13. 
there  to  be  delivered,  &c.     That  the  defendant  received  the  1/^,JS' 
goods  under  pretence  of  carrying  and  delivering  them,  and  for  kj  fret  tndi*g 
undertook  fo  to  do;  but  that  intending  to  cheat  Barrow  of 


his  money  he  afterwards  unlawfully,  &c.  pretended  to  Bar-  ba™  taft  .'**  **:" 

row  that  he  had  carried  the  goods  from  K.  to  L.  for  the  pur- 

pofe  of  delivering  them  to  Leach,  and  had  delivered  them 

to  Leach  at  L.,  and  that  Leach  had  given  him,  the  defend- 

ant, a  receipt  expreflfmg  fuch  delivery  of  the  goods  to  him, 

but  that  he  had  loft  or  miflaid  the  fame  or  had  left  it  at 

home  ;  and  that  the  defendant  thereupon  demanded  of  Bar- 

row ids.  for  the  carriage  of  the  faid  goods  ;   by  means  of 

which  falfe  pretences  he  obtained  the  money,  &c.     On  a 

writ  of  error  after  conviction  the  judgment  was  affirmed. 

Though  the  ftat.  33  H.  S.  c.  i.  naming  privy  talens  and         §  0- 

/•  •  .    ,  „  ,  ~  KITO  far  fke*i- 

vterfnt  letters  in  other  men  s  names,  and  the  ftat.  30  Geo.  tmtttrftL  8  *«/ 

2.  c.  24,  including  falfe  pretences  in  general  msyfeem  to  have  G- 

.  /•       •  . 

embraced  every  ipeci^s  of  cheat  not  guarded  BgVirift  by  -the 

com  r.:  .  a 
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Ch.xvui.  §9.  common  law,  which   without  doubt   included  every  cheat 
H.T  «/G.<-if  effected  by  means  of  any  falfe  token  having  the  fcmblance  of 
vary  fiomcom.    public  authority,  orin  any  manner  touching  the  public  intereft, 
*"^.J3°——    or  >n  ari7  other  manner  by  confpiracy  or  forgery  ;   yet  it  is 
flill  important  to  inquire  how  far  thefe  flatutes  vary  in  any 
refpe£t  from  the  common  law  or  from  each  other;  for  both 
of  them   are  confined  to  cheats  whereby  money  or  goods  are 
„  obtained,  and  therefore  they  would  not  in  terms  embrace 
chofes  in  aElion,  as  bonds,  bills,  or  other  written  fecurities  for 
2  Geo.  i.e.  45.  money,  though  thefe   being  now  made  fubject  matters  of 
(.  3.  ante,  tit.      larceny  of  the  fame  nature  and  in  the  fame  degree  as  if  the 
Robfeny,*%7.     offender  had  ftolen  any  other  goods  of  like  value  with   the 
n-ie  Dean's  cafe    money  ^ue  thereon,  it  may   be  queftionable   \vhether  the 
ante,  749.  fraudulent  obtaining  (which  is  included  in  larceny)  of  fuch 

fecurities  by  means  even  of  a  privy  token  or  falfe  pretence  is 
not  alfo  indictable  by  help  of  the  flatutes;  or  at  leafl  whe- 
ther fuch  fraudulent  obtaining  be  not  indictable  at  common 
law  in  every  inftance  where  the  obtaining  goods  of  the  like 
Ante  68q.  value  would  be  fo  indictable.  It  was  alfo  faid  in  Pear's  cafe 
that  the  flatutes  of  Hen.  8.  and  Geo.  2.  were  confined  to 
cafes  where  credit  was  obtained  in  the  name  of  athird  perfon, 
and  did  not  extend  to  cafes  where  a  man  on  his  own  account 
got  goods  ivitb  an  intention  to  Jleal  them.  The  latter  branch 
of  the  diclum  is  undoubtedly  true  as  to  both  the  flatutes,  in 
the  fenfe  in  which  it  was  there  applied,  in  comnuliftinguifh- 
ing  cafes  of  larceny  from  cheats.  The  former  branch  is  alfo 
clearly  founded  upon  the  exprefs  words  of  the  ftar.  of  H.  8., 
which  fpeaks  of  "  privy  tokens  and  counterfeit  letters  in  other 
men's  names"  But  it  cannot  fail  to  be  noted  that  the  words 
of  the  ftatute  of  Geo.  2.  are  much  more  general,  and  have 
no  fuch  reflriclive  words;  and  indeed  it  was  purpofely 
paffed  in  order  to  fupply  the  deficiencies  of  the  former  fla- 
tute.  Befides,  fuch  an  interpretation  feems  fcarcely  confift- 
Ante,  SzS.  830.  ent  with  the  doctrine  in  Young's  cafe,  in  Witchell's  cafe,  and 
other  authorities.  In  the  former  Buller  J.  faid  that  the  in- 
gredients of  the  offence  within  the  flatutes  were  the  obtain- 
ing by  falfe  pretences,  with  intent  to  defraud  ;  that  if  the 
indent  were  made  out  and  the  falfe  pretence  ufed  to  effect: 
it,  the  cafe  was  brought  within  the  ftatute. 

Ward's  caff,  In  Ward's  cafe  and  inObrian's  cafe  which  will  be  elfewhere 

*1obJa?infe6'  n°ticed,  it  was  faid  that  the  flat.  33  H.  8.  c.  J.  creates  no  new 

7  Mod.  373.    poft.  tit.  Forgery.  3  offences  J 
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offence  ;  but  cnly  enhanced  the  punifhment  of  fuch  as  were  Ch.xym.  $  9; 

;  r  Hew  tie  flat:.  >.f 

offences  at  common  law.     The  former  part  of  this  was  un-  H.  g.  ard  G  z. 

doubted!  y  true  with  refpecl  to  the  offences  then  in  judgment,  ™7/^T  ""*' 

which  were  forgeries  ;  for  fo  far  the  ftat.  33  H.  8.,   which  ,  „« 

mentions  counterfeit  letters,  was  only  in  confirmation  of  the 

common  law.     And  this  may  ferve  to  explain  other  general 

expreffions  of  the  fame  tendency  to  be  met  with  in  feveral 

cafes  which  have  been  already  referred  to,  from  whence  it 

might  otherwife  be  collected  that  every  cafe  was  fuppofed  to 

fall  within  the  fcope  of  the  common  law  where  a  fa'.fe  token 

was  ufed  :  but  other  authorities  mentioned  feem  to  reftricr,  V,dt  Ret  ». 

ihe  generality  of  this  pofition,  and  to  confine  the  operation 


of  the  common  law  in  that  refpecT:  to  fuch  cheats  in  pri.  Young  and 

-„.  rr   r«      i    i  r   r  it-          i  others  v.  Rex,  i  n 

vare  tranfaclions  as  ate  effected  by  means  or  lalle  tokens  rrrr,  3 
of  a  public  nature,  of  which  falfe  weights  and  meafures,  R-p-i»4- 
falfe  dice,  and  falfe  marks  known  and  ufed  in  trade  are  given 
as  examples.  Therefore  though  a  falfe  token  (other  than 
a  forgery)  be  ufed  to  accomplish  a  cheat,  yet  it  may  be 
doubted  whether  to  make  the  offence  indictable  at  common 
law  it  muft  not  be  fuch  a  token  as  is  of  a  public  nature, 
claiming  public  confidence  and  thereby  calculated  to  de- 
ceive people  in  general,  and  not  fuch  a  privy  token  as  is 
merely  adapted  to  delude  a  credulous  or  incautious  individual  % 
in  a  private  tranfa&ion  between  the  parties.  If  this  be  received 
as  the  true  expofuion  it  will  account  for  the  paffing  of  the  ftat. 
33  Hen.  8.  c.  i.  and  the  particular  wording  of  that  law.  No- 
thing appears  either  by  the  title  or  preamble  of  the  ftatute  to 
(hew  that  it  was  patted  to  obviate  any  doubts  in  the  common  rrft 
law;  neither  is  it  fo  confuiered  by  Lord  Coke  :  but  rather  it  pur- 
ports to  provide  for  offences  which  had  then  lately  fprung  up  in 
order  to  evade  the  punimment  of  larceny.  The  title  of  the  act 
is  "  a  bill  againft  them  that  counterfeit  letters  or  privy  tokens 
to  receive  money  or  goods  in  other  r::en's  names."  The  tife 
'of  falfe  public  tokens  for  defrauding  others  was  cleirly  pu- 
niihable  at  common  law  as  a  cheat.  The  neceffity  then 
of  the  ftatute  was  to  reach  frauds  which  were  accomplifhed 
by  means  of  privy  tokens.  Thefe  privy  tokens  and  counter- 
feit letters  muft  alfo,  as  appears  from  the  title,  the  preamble, 
and  the  enacUng  part,  be  made  in  ether  metis  names.  An 
argument  then  arifes  upon  the  particular  wording  of  the  ftat. 
33  H.  8.  againft  the  fuppofition  that  cheating  by  means  of 

3  H  every 
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Ch.xvm  §9.    every  fpecies  of  falfe  token  was  punifhable  at  common  law 

Hr.iv  the  flats,  of        .'  ..       f     . 

H.  8.  andc.  i.  without  the  aid  of  that  itatute  ;   for  then  fo  far  from  there 
*>,:>•:•  fr'.m  com-     being  any  neceflity  for  it  in  fuppreflion  of  fraud,  which  the 

mon  Liu,  °        '  *  r  .      . 

t_ ..  preamble  aflumes,  it  was  even  reftricuve  of  the  common  law  : 

and  the  reafon  given  for  it  in  Ward's  and  Obrian's  cafe,  name- 
ly, that  it  went  only  to  enhance  the  punifhment,  is  not  well 
founded  \  the  punifliments  infiifled  by  the  ftatute  being  no 
more  than  would  be  warranted  by  a  judgment  at  common 
l.iw  for  a  mifdemeanor  of  fuch  a  nature,  and  it  does  not  even 

Port.  f.  14.  include  the  power  of  fining.  The  flat.  30  Geo.  2.  c.  24. 
does  indeed  enhance  the  common  lawpunifhment  by  enabling 
the  court  to  tranfport  the  offender-:  but  that  ftatute  extend- 
ing the  offence  to  cheating  by  means  of  falfe  pretences 
is  on  all  hands  admitted  to  be  introdutlive  of  a  new  law. 

§  10.  There  are  various  other  provifions  by  ftatute  for  the  pu- 

Frauds  by  far-    nifliment  of  particular  kinds  of  frjiuls  or  cheats;  moft  of 

which  have  been  already  referred  to  under  former  heads  j  fuch. 

Ante,  fj)  194..     as  thofe  by  goldfmiths,  &c.  in  working  up  pl.ite  («),  embez- 

^  570".  (If  H>."  Elements  arid  frauds  ty  fervaiits(b},  by  officers  of  the  Bank  (f), 

&6o4.  (f)  $84.  and   of  other  public   companies  (d],  by   perfons    in  -the  pofl- 

&755?'(i)  800.'  office  (e],   by  itUMufa8urert(f),    by   lodgers  (g),    by  perfons 

andv;(/fp.ft.       entrufted  with  the  King's   naval  and  military  /lores  (/A   and 

Ma/icitui  Mj'-  .  JJ 

(buf.  by  thofe  entrufled  \v\\\\  Jh'ips  and  goods  atfea  (;'). 

Bunki ufts.  Frauds  committed  by  bankrupts  will  be  confidered  hereafter, 

together  with  other  offences  agunll  public  trade  with  which 

they  are  mingled. 

JVftit.  Nu-  Others  it  is  fufficient  here  bnrely  to  refer  to  ;  as  the  (hit. 

fance.  6  Geo.  i.  c.  I  8.  againft  entering   into  public  fubfcriptions 

for  certain  fchemes  of  commerce,  &c.  which  is  made  in- 
Fdkwt-ghtsand  disable  as  a  nufance;  and  the  ft:it.  37  Geo.  3.  c.  143. 
SjL-nca.  which  gives  a  fummary  jurifdidion  to  juftices  of  the  pe.icc 

in  petty  feflions  to  punifh  retailers  in  whole  poflcflion  falfe 

weights  and  balances  fhall  be  found. 

§  ii.  The  flat.  ^Eliz.  c.  5.  againft  fraudulent  deeds,  aliena- 

w'wa&ri    t'lons»  &c'  recitinK  **  tliat  feoffment3>  g»^s,  grants,  alicna- 

I3tiiz  c.  5.      «  tions,  conveyances,  bonds,  fuits,  judgments,  and  execu- 

«'  tions,  are  contrived  of  malice,  fraud,  covin,  collufion,  or 

««  guile,  to  the  end,  purpofe,  and  intent,  to  delay  hinder  or 

11  dcffduc!  creditors  and  others  of  their,  ju ft  and  lawful  ac- 

*'  tions, 
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"  tions,  fuits,  debts,  account,  damages,  penalties,  forfeitures,  Ch  xvin.f  uf 

<{  heriots,  mortuaries,  and  reliefs,"  &c. :  It  therefore  (f.  I.)  cf+'fraJJufa 

declares  and  enacts  "  that  all   and  every  feeffmerit,  gift,  wK>gw«w>  &f. 

"  grant,  alienation,  bargain  and  conveyance  of  lands    tene- 

"  ments,  hereditaments,  goods  and  chattels,  or  of  any  of 

"  them,  or  of  any  leafe,  rent,  common,  or  other  profit  or 

<c  charge  out  of  the  fame  lands,  &c.   by  writing  or  other- 

"  wife,  and  all  and  every  bond,  fuit.  judgment,  and  execu- 

"  tion,  to  or  for  any  intent  or  purpofe  before  declared  and 

*'  expreffrd,  fhall  be  deemed   (as  againft  the  party  grieved) 

"  utterly  void,"  &c.     And  then  it  enacts  (by  f.  3.},  "  That 

ff  all  and  every  the  parties  to  fuch  feigned,  covinous,   or 

"  fraudulent  feofFment,  gift,  grant,  alienation,  bargain,  con- 

<{  veyance,  bonds,  fuits,  judgments,  executions,  and  ether 

'*  things  before  exprefled,  (viz.  for  the  purpofe  of  deL 

"  hindering  or  defrauding  creditors  and  others)  and  being 

"  privy  and  knowing  of  the  fame,  who  (hall  wittingly  and 

"  willingly  put  in  ure,  avow,  maintain,  juftify  or  defend  the 

<c  fame,  as  true  fimple  and  done  had  or  made  bond  fide  and 

"  upon  good  confideration  ;  or  fhall  alien  or  afDgn  any  the 

"  lands,  tenements,  goods,  leaks,   or   other  things  before 

"  mentioned  to  him  or  them  conveyed  as  aforefaid,  or  any 

"  part  thereof,  {hall  incur  the  penalty  and  forfeiture  of  one 

"  year's  value  of  the  faid  lands,  &c.  of  or  out  of  the  fame, 

"  and  the  whole  value  of  the  faid  goods  and  chattels,   and 

"  alfofo  much  money  as  are  or  fhall  be  contained  in  any 

"  fuch    covinous  and   feigned   bond ;  one   moiety   to   the 

"  crown,  the  other  to  the  party  grieved,  to  be  recovered  m 

u  any  of  the  Queen's  courts  of  record  by  aftion,  &c. ;  and 

"  alfo  being  thereof  lawfully  convicted  fhall  fuffer  imprifon- 

"  ment  for  one  half  year  without  bail  or  mainprifc." 

Then  by  flat.  27  Eliz.  c.  4.  (a)  reciting  that  fubjecls  and    27  E15*.  c.  4. 
corporations  ••  after  conveyances  and  purchafes  of  lands,  f"2"Ji  r" 

-•UWj    ^i- C.    /• 

'•'  tenements,  leafes,  eftates,  and  hereditaments  for  money  or  y**  ^  /""."'»- 
"  other  good  confideration  may  incur  lofs  and  prejudice  by  £ufm**>nf 
"  reafon  of  fraudulent  and  covinous  conveyances,  eftates, 

(a]  Copyholds  were  holden  n  tto  be  within  this  a3  by  Biencowe  J.  at  Launceftoa 
1699.  fcu.l  N.  P.  loS.  But  in  Doed.  Watfon  v.  Rourledg?,  B.  R.  M.  i8G. 
3.  Lord  :,!insneld  C.  J.  ,Vj  t.^.it  d^arr.  -.33  Of  no  authjrit;. ,  «r.J  i  u-hc  to  be  te- 
jeaej.  AnJ  Afrun  J.  rjn-.sa,iiieJ  a  cafe  to  the  canary  ;  tr.  . -r:  r«. 

fs-*-  •  716.  n. 

3  II   2 
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Ch.xvni.§ii.  «     -ftg   grants   charges,  and  limitations  of  ufes,  made  otto 

By  flat,  i-j  EJiz.  - 

c  4  fraudulent  "  be  made  in  or  out  of  lands  tenements  or  hereditaments  lo 
convyaKa,  fifc.  «  purchafecj>  which  faid  conveyances,  &c.  were  or  (hall  be 
"  meant  by  the  parties  to  be  fraudulent  and  covinous,  of 
"  purpofe  to  deceive  fuch  as  have  or  fhall  purchafe  the 
"  fame  j  or  elfe  by  the  fecret  intent  of  the  parties  the  fame 
"  be  to  their  own  proper  ufe,  and  at  their  free  difpofition, 
"  coloured  neverthelefs  by  a  feigned  countenance  and  fhew 
"  of  words  and  fentences  as  though  the  fame  were  made 
«<  bona  fide,  &c.  for  remedy,  (f.  2.)  And  for  avoiding  fuch 
"  fraudulent  conveyances,  &c."  it  ena&s  "  that  every  con- 
"  veyance,  grant,  charge,  leafe,  eflate,  Jncumbrance,  and 
"  limitation  of  ufe  or  ufes,  of  in  or  out  of  any  lands  tene- 
"  ments  or  other  hereditaments  whatfoever  made  heretofore, 
"  &c.  or  at  any  time  to  be  made  for  the  intent  and  of  pur- 
"  pofe  to  defraud  and  deceive  fuch  perfon  or  perfons,  bodies 
"  politic  or  corporate  as  have  purchafed  or  fhall  afterwards 
"  purchafe  in  fee  fimple,  fee  tail,  for  life  lives  or  years,  the 
"  fame  lands,  &c.  or  any  part  or  parcel  thereof,  fo  formerly 
"  conveyed,  granted,  leafed,  charged,  incumbered,  or  li- 
"  mited  in  ufe,  or  to  defraud  and  deceive  fuch  as  have  or 
"  fhall  purchafe  any  rent,  profit,  or  commodity,  in  or  out  of 
"  the  fame  or  any  part  thereof,  (hall  (again ft  the  parties  or 
"  thofe  claiming  under  them)  be  utterly  void,"  &c.  And  by 

Sect.  3.  "  All  and  every  the  parties  to  fuch  feigned,  co- 
"  vinous  and  fraudulent  gifts,  grants,  leafes,  charges,  or 
u  conveyances  before  exprefled,  or  being  privy  or  knowing 
"  of  the  fame  or  any  of  them,  who  fhall  wittingly  and  wil- 
"  Hngly  put  in  ure,  avow,  maintain,  juftify,  or  defend  the 
"  fame  or  any  of  them,  as  true  fimple  and  done,  had  or 
"  made,  bona  fide,  or  upon  good  consideration,  to  the  dif- 
<f  turbance  or  hindrance  of  the  faid  purchafer  or  purchafers, 
«'•  leflees,  or  grantees,  or  of  their  heirs,  fucctfiors,  executors, 
ts  adminiftrators  or  affigns,  or  fuch  as  (hail  lawfully  claim 
*c  any  thing  by  from  or  under  them  or  any  of  them,  fhall 
<{  incur  the  penalty  and  forfeiture  of  one  year's  value  of  the 
"  faid  lands  tenements  and  hereditaments  fo  purchafed  or 
«c  charged,  (one  moiety  to  the  Crown,  the  other  to  the  party 
*'  grieved,  to  be  recovered  by  action,  &c.) ;  and  alfo  being 
<{  thereof  lawfully  convicted  fhall  fuficr  imprisonment  for 
"  one  half  year,  without  bail  or  mainpiife." 

Bj 
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By  flit.  9  Ann.  c.  i-j.  f.  5.    "  If  any  perfon  or  perfons  Chxvm. 
'*  (hall   by  any  fraud  or  {hift,  coufenage,    circumvention,  e.  i^ci** 
"  deceit,  or  unlawful  device,  or  ill  practice  whatfoever,  in  tt';'/;  £~l>  ®f- 
"  playing  at  or  with  cards,  dice,  or  any  the  games  afore- 
"  faid  ,V,  cr  in  or  by  bearing  a  (hare  or  part  in  the  flakes,  Cbtatinr  wl/4 
"  wagers,  or  adventures  ;  or  in  or  by  betting  on  the  fides  or  dice.  &c. 
"  hands  of  fuch  as  do  or  (hall  play  as  aforefaid,  win,  obtain,  ^d  !^"j/0'thfr' 
**  or  acquire  to  him  or  themfelves,  or  to  any  other  or  others,  prorifions  in  th;« 

,      ,,       ,.  ,  '.  i       /-  a&  and  1  6  Car.  a. 

*  any  money  or  other  valuable  thing  or  things  whatfoever,  c.  7.  giv;ng  K. 
"  or  fhall  at  any  one  time  or  fitting  win  of  any  one  or  more  tions  co  the  party 
"  perfon  or  perfons  whatfoever  above  the  fum  or  value  of  v 


**  lol.j  and  being  convicted  of  any  of  the  faid  offences  upon 
"  an  indictment  or  information  to  be  exhibited  againft  him 
"  or  them  for  that  purpofe,  mail  forfeit  five  times  the  value 
"  of  the  money  or  other  thing  fo  won  as  aforefaid,  and  in 
"  cafe  of  fuch  ill  practice  as  aforefaid  fhall  be  deemed  infa- 
"  mous,  and  fuffer  fuch  corpora!  punifhment  as  in  cafes  of 
"  wilful  perjury;  and  fuch  penalty  to  be  recovered  by  fuch 
"  perfon  or  perfons  as  fliall  fue  for  the  fame  by  fuch  adlion 
"  as  aforefaid  (£)." 

In  Lookup's  cafe  the  Court  held  that  they  had  no  authority  Lookup's  cafe, 
on  fuch  conviction  to  fet  a  fine  upon  the  offender;  but  on  -TeTm^tp.' 
judgment  given  that  he  isconvicled,  &c.  the  penalty  (hall  be  461- 
recovered  thereon  by  the  informer. 

Fcrtn  of  Indiflment. 

As  to  the  fcrm  of  the  indi£lment,  where  the  charge  is  for         Es- 
cheating by  falfe  tokens,  it  is  necefTary  both  at  common  law 
and  upon  the  flat.  33  H.  8.  to  ftt  forth  what  the  falfe  tokens  R«  »•  Munot, 
are;  in  like  manner  as  it  is  neceflary  to  defcribe  the  falfe  »st».il*7. 
pretences  in  an  indictment  founded  on  the  flat.  30  Geo.  2.  and  E«^y'»  cafe, 
And  in  neither  cafe  is  it  enough  to  allege  generally  that  the  MS.  Tracy,  14* 
cheat  was  effected  by  means  of  certain  falfe  tokens  or  falfe  f  "  *^afo^' 
pretences.     The  reafon  of  which  was  given  by  Grofc  J.   in 
delivering  the  opinion  of  the  Judges  in  Fuller's  cafe,  that  Fuller's  cafr, 
there  may  be  fome  falfe  pretences  not  within  the  flatute,  and  ^an^ft^in'. 
therefore  they  muft  be  fet  out,  that  the  Court  may  fee  what  lament,  Gene- 
they  were.     But  it  does   not  appear  neceflary  to  defcribe  RCX  v.  Ycng 

and  othen,  ante, 

(a)  The  games  before  mentioned  are  "  Cards,  Ckr,  Tables,  Teacis,  Bowls,    818. 
'•  or  ctler  gavtt  or  games  lekaefc-. 

(!>}  The  j«i.:  :&m  aflions  are  before  mentioned. 

H  3  the 
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ch.xvni.§i3. 

Form  of  IndiSl  • 


Terry's  cafe, 
Cro.  Car.  564. 


J?  ex  v.  Airey, 
M.  42  G.  3. 
a  Kail's  Rep.  ^ 
Vide  ante,  831- 


Rex  v.  Young, 

and  others, 

3  Term  Rep.  98. 

Ante. 


Punijktnsnt. 


133. 

i  Hawk,  en  j'. 
f.  6. 

Terry's  caff, 
Cro.  Car-  564.. 


them  more  particularly  than  they  were  fhewn  or  defcribed  to 
the  party  at  the  time,  and  in  confluence  of  which  he  was 
impofed  upon.  Alfo,  it  does  not  feem  neceffary  to  make 
any  exprefs  allegation  that  the  facts  fet  forth  {hew  a  falfe 
token  or  a  falfe  pretences  for  in  Terry's  cafe,  where  the  indict- 
ment on  the  flat.  33  H.  8.  charged  that  he  by  a  falfe  note  in 
the  name  of  J.  D.  obtained  into  his  hands  a  wedge  of 
filver,  &c. ;  it  was  holden  well  enough,  though  it  were  not 
faid  to  be  afo/fe  token. 

In  Airey's  cafe  before  mentioned  the  indictment  which 
was  framed  on  the  flat.  30  G.  2.  after  alleging  that  the  de- 
fendant unlawfully  knowingly  and  defignedly  pretmded  fo 
and  fo,  proceeded  thus—"  by  means  of  which  faid  falfe 
pretences  the  defendant  unlawfully,  &c.  obtained  from  J.  B. 
i6s.  with  intent  to  cheat  the  faid  J.  B.  of  the  fame,"  &c. ; 
and  then  proceeded  to  negative  the  truth  of  the  pretences 
ufed.  This  was  holden  to  be  fuflident  without  alleging  in 
exprefs  terms  that  the  pretences  were  falfe  ;  or  rather  it  was 
confid'ered  that  the1  whole  indictment  taken  together  did 
amount  to  an  exprefs  allegation  that  the  pr-'tences  were 
falfe;  and  that  there  was  no  technical  form  or  order  of  words 
required  fo  to  exprefs  the  offence,  if  upon  the  whole  it  appear- 
ed that  the  money  had  been  obtained  by  meaijs  of  the  pretence 
fet  forth,  and  that  fuch  pretence  was  falfe. 

Several  may  be  charged  jointly  in  an  indictment  with  the 
fame  cheat;  as  if  they  be  prefent  and  concurring  at  the  time 
with  thofe  by  whom  the  falfe  tokens  or  pretences  are  fhewn 
by  act  or  fpeech. 

At  common  law  the  puniihment  for  a  cheat  is  as  in  other 
cafes  of  mifdemeanor  by  fine,  imprifonment,  or  further  by 
infamous  corporal  pain  in  aggravated  cafes.  How  this  has 
been  confirmed  or  extended  by  the  two  flats,  of  H.  8.  and 
Geo.  2.  has  been  already  fhewn.  Lord  Coke  fays  that 
offenders  can  only  fuffer  corporal  punifhment,  but  cannot  be 
fined  by  force  of  the  flat.  33  H.  8.  alone;  though  Hawkins 
refers  to  a  precedent  in  Croke's  Rep.  where  an  offender  was 
fined  for  a  cheat  falling  within  that  flatute,  on  which  the 
indictment  was  laid.  Cafes  however  may  occur  where  the 
offender  may  be  fined  at  common  law  as  well  as  corporally 
punifhcd  under  that  flatute,  which  certainly  was  not  meant 

tQ 
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to  abridge  but  rather  to  extend  the  common  law.     And  fuch  £h.xvnu,4 

runjbmtnt. 

upon  examination  might  well  have  been  done  there  ;  for  _  . 
the  falfe  token  there  hid  was  zfalfe  nite  in  the  name  cf  ano- 
ther perfon;   which   was  a   direct  forgery  at  common  law. 
So  now  there  can  be  no  offence  either  at  common  law  or  by 
the    ftatute   of  H.  8.    which    is   not    alfo   comprehended 


within  the  aft  of  the   30  Gc^o.  2.   (fubj<  ft  to  the  obferva-  (Ante,  832.) 
tion  before  made),  though  the  reverfe  does  not  hold  good. 

Where  goods  have  been  obtained  from  another  by  mere  vdt  a-.r-,  -89. 
fraud,  the   Court  have   no  power  of  awarding  reflitution  '^IT  /Term 
on  conviction  of  the  offender,  as  in  cafes  of  felony.  Rep:  1:5.  -r.a 

R.  v.  De  Ve^u 
and  others,  2  Leach,  666. 


CHAP.     XIX. 
FORGERY. 


Definition.  -  .    -  -  -  $  *  • 

The  falfe  making  or  Alteration  of  any  written  Inftru- 
ment  whereby  another  may  be  prejudiced,  with  Intent 
to  deceive  and  defraud. 
Puni/Jjable  as  Mifdemeanor  at  Common  Law.    ib. 

General  Divifion.         -  -         §  2. 

I.  With  what  Intent  the  Aft  mujl  be  done.     §  3. 

With  Intent  to  deceive  and  defraud,  though  none  be 

actually  defrauded,    ib. 
But  Q^  Alteration  not  fraudulent  may  avoid  a  Security. 

ib. 

II.  What  falfe  making  or  Alteration  amounts  to 
Forgery.  -         -         -         -         §4. 

The  A£l  alone  before  Publication,    ib. 

Publication  with  Knowledge  made  a  fubftantive  Offence 
by  Statute  in  certain  Cafes,  ib. 

Forging  Deed  in  the  Party's  own  Name.    ib. 

Indorfmg  Bill  of  Exchange  payable  to  another  of  the 
fame  Name.  ib.  Or  putting  off  a  Note  made  in 
Truth  in  the  Party's  Name  as  the  Note  of  another,  ib. 

Making  fraudulent  Infertion,  Alteration,  or  Erafure,  in 
material  Part  of  a  true  Inftrument ;  though  executed 
afterwards  by  the  true  Party,  not  knowing  thereof,  ib. 

But  not  a  mere  Omiflion  to  infert  a  Claufe  in  it  before 
Execution  ;  unlefs  fueh  Omiffion  alter  the  Scnfc  of 
what  is  inferted.  ib. 

Nor  a  fraudulent  perfonating  of  the  true  Man  :  but  In- 
dictment lies  for  the  Confpiracy  and  Cheat.  §  c 

Refemblance  of  falfe  to  true  Inftrument  need  not  be 
perfect.  -  §<5. 

III.   Of 
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(Of  what.) 

III.  Of  what  InjlrumentSy  csV.  Forgery  may  be 
committed.  -         -         -          §  7. 

1.  At  Common  Law. 

Of  Records,  and  other  public  Inftruments  ;  of  private 
Deeds,  &c.  under  Seal,  Wills,  and  other  Inftruments 
or  Writings,  fuch  as  an  Acquittance  for  Goods,  or 
Order  to  appropriate  them  to  the  Party's  Ufe, 
whereby  any  Perfon  may  be  injured  or  defrauded. 
*. 

Q^  As  to  a  pretended  Order  or  Authority  to  a  Gaoler 
to  releafe  a  Prifoner,  which  if  genuine  was  a  Nulli- 
ty, it. 

2.  By  Statute;   relating  -  -  -         §  8. 

1.  To  Records ,  avoiding,  rafmg,  or  altering  fuch,  Felony 
by  Stat.  8  H.  6.  c.  1 2.  and  8  Ric,  2.  c.  4.          $  9.  a 

2.  To  the   Transfer  of  public  Funds ,  and  tke   Stocks  of 
public  Companies.  -  -  -  §  9.  b 

The  Forgery  of  any  Order,  AJJigmnent,  Receipt,  Dif- 
ckarge,  Letter  of  Attorney,  or  other  Authority  or  In- 
Jlrument  to  transfer,  &c.  any  Share  or  Annuity  of 
any  capital  Stock  eft.ablifhed  or  to  be  eftablifhed 
by  Parliament,  or  of  any  public  Company ;  or  to 
receive  any  fuch  Annuity  or  Dividend  ;  or  forging 
the  Name  of  any  Proprietor,  &c.  to  fuch  Letter  of 
Attorney,  Sec.  ;  or  ino-wingly  demanding  or  endea- 
curing  to  have  fuch  Share  transferred,  &c. ;  or  fuch 
Dividend  received,  &c. ;  or  procuring  or  affifting, 
&c.  therein  •,  Felony  without  Clergy,  by  Stat.  9  G.  i. 
c.  22.  31  Geo.  2.  c.  22.  f.  77.  and  4  Geo.  3.  c.  25. 
f.  15.  ib. 

Extended  by  33  Geo.  3.  c.  30.  to  Transfers  of  Stocks 
in  the  Names  of  any  other  than  the  Owners,  ib. 

Forging  or  affifting  to  forge,  or  uttering,  &c.  forged 
Transfers,  ib. 

Alfo  toPerfons  making  or  affifting  to  mzkefa/fe  Entries 
in  the  Books  of  the  Bank.  ib. 

Making  out  falfe  Dividend  Warrants,  Tranfportation 
for  7  Years,  ib. 

Forging  Names  of  Witne/es  to  Instruments  for  Tranf- 

fer  or  Receipt  of  Public  Stock,  or  Stock  of  the  Bank, 

1 1  South- 
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(Of  'what.} 

South-Sea,  or  Eaft-India  Companies,  Felony  by  Stat. 

37Geo.  3.  c.  122.  -  -  -      §9.  b 

Extended  to  certain  Irifh  Funds  made  payable  at  the 

Bank  of  England   by  Stats.   35  Gco.  3.  c.  66.  and 

37  Geo.  3.    c.  46. 
One  may  be  indicted  for  forging  a  Transfer  of  Stock 

of  which  A.  was  charged  to  be  pofTefled  of  and  end- 

titled  to  ;  though  he  had  not  accepted  fuch  Transfer 

as  directed  by  Statute,    ib. 

3.  Notes  and  other  Securities  of  the  Bank  of  England  and 
other  public  Companies.  §  10. 

J.  Securities  of  the  Bank  of  England  i  Forgery  thereof,  or 
demanding  Money  thereon,  made  Felony  without 
Clergy  by  Stat.  15  Geo.  7.  €.13.  §  10. 

So  of  Common  Seal  by  feveral  Stats,  of  Will.  3. 
Having  in  PoJJeJ/ion  (except  by  Perfons  authorifed)  of 
Jnjfrumentst  &c.  for  making  Paper  (like  that  ufed  by 
the  Bank  of  England  in  their  Notes  in  the  Refpecls 
therein  mentioned) ;  or  affifting,  Sec.  Felony  without 
Clergy,  by  Stat.  13  Geo   3.  c.  79.     ib. 
Making  Plates,  &c.  with  Words  (Bank  of  England^  &c. 
or  the  Sums')   in  'white  Letters   on  black   Ground ;  or 
ufing  fuch  Plates ;    or  knowingly    having   fuch    in 
Cuftody  j  or  wilfully  uttering  fuch  Notes,  £c.  1m- 
prifonment.    ib. 
Making  or  having  in  PoJJeJJiwi  certain  Paper    like    the 
Bank  ivitk  curved  Lines ,  &c.  Felony  and  Tranfpor- 
tation  for  14  Years  by  Stat.  41  Geo.  3.  c.  39.    ib. 
Knowingly  receiving    or   having  in  PoJJ'ejJion  forged  Bank 
Notes,    &c.     without    lawful   Excufe,   Felony    and 
Tranfportation  for  14  Years,    ib. 
Engraving   Plate,    &c.   like   Bank  Note,    or    u/ingt  or 
knowingly  having  fuch  in  PoJJeJJlony  without    written 
Authority,  or  uttering,  &c.    Felony  and  Tranfporta- 
tion for  7  Years,   ib. 
What  a  rafing  of  an  Indorfement  on  a  Bank  Bill.      §  1 1. 
What  a  fuflicient  Refeinblance  to  a  Bank  Note,  &c.  to 

be  faid  to  purport  to  be  fuch.    ib. 

ji.  Securities  of  South-Sea  Company.  -  .  $  12. 

Forgery 
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(Of  'what.} 

Forgery  of  Common  Seal,  Bonds,  &c. ;  offering  to  difpofe 
of  or  put  away  the  fame  knowingly,  &c.  ;  demand" 
ing  JJL?/rv  tken-t:,  &c.  with  Intent  to  defraud  the 
Company  or  any  other;  Felony  without  Clergy  by 
Staj.  9  Ann.  c.  21.  and  6  Geo.  i.  c.  4.  §  12. 

So  forging  Indorfement  or  AJjignment  of  fuch  Bond,  &c. 
byStat.  12  Geo.  i.  c.  32.  ib. 

So  forging  Receipts  for  Stock  and  Dividend  Warrants, 

or  uttering  the  fame,  &c.  by  Stat.  6  Geo.  i.  c.  1 1.   #. 

>':!.  London    and  Ro\-al  Exchange  Ajjitrance  Company,  and 

G/s^  Infur  ance  Company  protected  by  fimiiar  Provi- 

fions,  extending  alfo  to  Policies  and  Bills.  §  13. 

iv.  Eafl'tndia  Company.  -  -          -  §  14. 

Forging  2?5«</,  Indcrfement,  or  Alignment ;  or  utter- 
in?  or  publifhing  fuch  ;  Felony  without  Clergy  by 
Stat.  12  Geo.  i.  c.  32.  f.  9.  ii. 

v.   P/jfc  G/fl/}  Manufactory  Company.  -  §  15. 

Forging  5«/t  or  .Dm/  cr  Writing   under  Seal ;  or  tk- 

manding   Money  in   purfuance    thereof;    Felony  by 

Stats.   13  Geo.   3.  c.  28.    and  33  Geo.  3.    (c.  17.) 

f.  23. 

4.  Stamps.  -  -  -  -  §  1 6. 

Forgery  thereof  on  written  Inftrumtttts  on  which  pub- 
lic Duties  are  levy.ible  made  capital  Felonies  by  the 
refpetUve  Revenue  Acls.  ib. 

Fraudulently  ufmg  Stamps  a  fccond  J"ime  by  tranfpof- 
ing  them  or  erafing,  &c.,  Words  in  the  ftamped  In- 
ftrument  ;  Felony  and  Tr?nfportation  by  Stat.  12 
Geo.  3.  c.  48.  Q^Made  capital  in  fome  Cafes  by 
fubfequent  Statutes.  -  -  $  17. 

So  forging  Efiiy  Marks  or  Duty  Stamps  on  Gold  or 
Silver  Plate  by  Stats.  31  Geo.  2.  c.  32.  f.  15.  and 
24  Geo.  3.  ft.  2.  c.  53.  f.  16.  §  18. 

But  forging  other  Marks  required  by.  Stat.  38  Geo.  3. 
0.69.  only  Felony  and  Tranfportation  for  7  Years,  ib. 

Conftrudion  on  the  Stamp  Acts.         -         -         §  19. 

Indidrcent  for  uttering  Pieces  of  Paper  liable  to  the 
fyceipt  Duty,  held  well,  ib, 

"  Duties 
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(Of -what.} 

"  Duties  of  Excife"  and  "  Duties  under  the  Manage- 
^,  ment  of  the  Commiflioners  of  Excife,"  are  tantamount 
Expreffions  under  Stat.  27  Geo.  3.  c.  13.  f.  35.  38. 
and  the  Penalty  of  forging  Stamps  in  refpefl  of  Du- 
ties of  the  latter  Sort  revived  under  the  former  De- 
nomination. -  -  §  19. 

Indictment  charging  the  Duty  to  be  laid  "  for,  on  and 
"  in  refpedl  of,"  is  good  ;  though  the  Words  of  the 
A£t  be  "  for  and  upon."  ib. 

5.   Official  Papers,  Securities)  and  Documents.         -       §  2O. 
i.  Forging^  Teflimonials  of  Soldiers  and  Mariners  a   capi- 
tal Felony  by  Stat.  39  Eliz.  c.  17.  f.  3.    ib. 
ii.  Forging,    &c.     Memorials  of  Regifiry   of  Deeds   and 
Wills,    and  cf  Bargains  and  Sales  in  Yorkshire  and 
Middlefex,  capital  Felonies  by  feveral  Statutes.  §21. 
iii.  Forging  Documents  relating  to  Suitors   in    Chancery, 
capital  Felony  by  Stat.  12  Geo.  i.  c.  32.  f.  9.     §  22. 
iv.  Forging    Mediterranean    Pajfts,     capital    Felony    by 
Stat.  4  Geo.  2.  c.  18.  §23, 

v.  Forging  Marriage  Regijlers  and  Licences,  capital  Fe- 
lonies by  Stat.  26  Geo.  2.  c.  33.  f.  16.  §24. 
vi.  Forging  Seamen's  Letters  of  Attorney,  &c.  to  receive 
Wages,  Prize  Money,  &c.  La/?  Wills,  of  other  Powers 
or  Authority  ivhatfoever  for  fuch  Purpofe  j  or  utter- 
ing  or publt/hixg  the  fame:  or  forging  Certificate  cf 
Difcharge,  &c. 

Or   Certificate  to  obtain    Letters  of  Adminijlration    to 

Seamen,  and   ether  Documents  to  receive  Wages,    &c. 

Felony  without  Clergy  by  various  Statutes.         §  25. 

Mufter-Books  of  the  Navy  Office* Evidence,    ib. 

vii.  Forging  Prefines,  Felony  without  Clergy  by  Stat. 

32  Geo.  2.  c.  14.  f.  9.  §  26. 

viii.  Forging  Franks  of  Letters,  Felony  and  Tranfporta- 

tion  by  Stat.  24  Geo.  3.  ft.  2.  c.  37.  f.  9.  §  27. 

ix.  Forging,  &c,    of  Exchequer    Bills,    Orders,    AJJign- 

mentsy   &c.     capital  Felonies  by  the  feveral  A£ts. 

§28. 
x.  So  of  Lottery  Tickets.  -  -  §  29. 

xi.  Re- 
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r\.  Receipts  for  Duties  on  Legacies,  altering  thereof,  a 
Penalty  of  500 1.  Forging  Stamps  thereof  capital 
Felony  by  Stat.  36  Geo.  3.  c.  52.  -  j  30. 

xii.  Making  or  fubfcribing  falfe  Certifieatee  of  Naval  or 
Military  Stores,  a  Mifdemeanor.  -  §3l* 

6.  Private  Papers,  Securities,  and  Documents.  $32- 

i.  Forging  Deeds,  Charters,  Writing  fealed,  Court  Rzll, 
or  Will,  to  mdleft,  defeat,  charge,  Sec.  the  Eftate  of 
Freehold  or  Inheritance  of  any  Perfon  ;  or  knowingly 
publifhing  or  (hewing  in  Evidence  any  fuch  (except 
by  Attornies,  &c.  for  Clients)  ;  Mifdemeanor,  and 
fubjeded  to  infamous  Punifliment  by  Stat.  5  Eliz. 
c.  14.  ib. 

Forging  the  Hke  Deeds,  &c.  with  Intent  Tor  any  to 
claim  Eftate  for  Term  of  Years,  &c.  Or 

Forging  any  Obligation,  Acquittance,  Releafe,  cr  Dif- 
charge  of  any  Debt,  &c.  or  other  Thing  perfonal ; 
or  knowingly  pronouncing  or  publifhing,  &c.  the 
fame,  Mifdemeanor,  &c.  ib. 

Committing  any  of  fuch  Offences  a  fecpnd  Time, 
(i.  e.  after  Conviction  by  Judgment)  Felony  without 
Clergy,  ib. 

Conftruction  of  the  Stat.  5  Eliz.  c.  14.  -         §  33. 

To  what  Eftates  the  Stat.  extends,    ib. 

To  vrhat  Writings,    ib. 

ii.  Forging  any  Deed,  Will,  Tejiament,  Bind,  Writing- 
Obligatory,  Bill  of  Exchange,  Promiffory  Note  ftr  tht 
Payment  cf  Money,  Indorfement  or  Alignment  of  fuch 
Bill  or  Note,  Acquittance  or  Receipt  for  Money  or 
Gc:J:t  \v::h  I r. tent  to  defraud  any  Perfon  (or  by 
Stat.  31  Geo.  2.  c.  22.  f.  78.  any  Corporation) ;  or 
uttering  or  pulli/bin^  the  fame  as  true  ;  Felony  with- 
cut  Clergy,  by  Stat.  2  Geo.  2.  c.  25.  and  9  Gee.  2. 
c.  18.  ...  $34. 

Extended  by  Stat.  7  Geo.  2.  c.  22.  and  1 8  Geo.  3.0.18. 
to  Forgers,  Procurers,  or  AJJiftersin.  forging  of  any  Ac- 
ceptance of  any  Bill  of  Exchange,  or  the  Number  or 
principal  Sum  of  any  accountable  Receipt  for  any  Note, 
Bill,  er  other  Security  for  Payment  of  M;xty,  or  any 

Warrant 


846  Forgery. 

(Of -what.) 


Warrant  or  Order  for  Payment  of  Money  or  Delivery 

of  Goods.  -  -  §34- 

Knowingly  uttering  or  publi/fjing  the  fame.    ib. 

Q^uzere.    Whether  uttering  in  England  a   Bank  Note 

made  and  payable  in  Scotland  be  within  the  A&s  as  a 

Writing-Obligatory.  »  §35* 

What  a  Receipt  for  Money.  §  36. 

Indictment  for  forging  a  Receipt,  viz.   "  Received  the 

"  Contents  above  by  me,"  &s.  is  fufficient,  without 

felting  forth  the  Bill  of  Items  to  which  it  refers,    ib. 

Receipt  for  Bank  Notes  not  a  Receipt  for  Money  or 

Goods  w*hhin  Stat.  2  Geo.  2.  c.  25.    ib. 
Nor  a  forged  Receipt  for  Bank  Notes  with  Intent  to 
defraud  a  Corporation,  within   the   Stat.   7  Geo.  2. 
which  only  names  Perfons.    ib. 
But  that  now  aided  by  Stat.  18  Geo.  3.  c.  18.     ib. 
A  falfe  Entry  of  a  Sum  and  a  Date  as  by  the  Bank  on 
the  Debtor  Side  of  their  Cam  Book  kept  by  a  Cufto- 
mer,  is  a  Receipt  for  Money,  &c.  within  the  Acts,  ib. 
But  where  the  Words  forged  do  not  in  themfelves  pur- 
port to  be  a  Receipt  (as  a  mere  Name),  but  are  only 
fo  as  connected  with  fome  other  Matter,  fuch  Con- 
nection muft  be  {hewn  in  the  Indictment,    ib. 
A  Scrip  Receipt  with  the  Blank  not  filled  up  with  any 
Perfon'sName,  from  whom  it  was  fuppofed  to  be  re- 
ceived, is  not  a  Receipt  for  Money  within  the  Sta- 
tutes,   ib. 

A  falfe  Voucher  forged  in  the  Name  of  a  third  Perfon, 
as  acknowledging  the  Receipt  of  Money  by  fuch  Per- 
fon to  the  Forger  in  order  to  obtain  Reimburfement 
from  another  on  the  Credit  of  fuch  Voucher,  is  with- 
in the  Statutes,  ib. 
What  a  Warrant  or  Order  for  Payment  of  Money ,  or 
Delivery  of  Goods.  -  -  §37. 

It  mud  be  by  one  having  or  claiming  Authority  to 

command,  and  not  merely  a  Requeft.    ib. 

But  fufficient  if  it  fo  purport  to  be,  though  in  Truth  he 

had  no  fuch  Authority.  -  -  §  38. 

And  though  made  in  a  fictitious  Name,    ib, 
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An  Order  in  general  Terms  is  fufficient,  without  fpeci- 
fying  the  particular  Gocds  or  Sum  of  Money;  if  in- 
telligible to  thofe  to  whom  addreflcd.  -  §  39. 

As  "  to  deliver  my  Work,"  &c.    ib. 

So  an  Order  for  Payment  of  «•  all  my  Proportion  of 
Prize  Money,"  £c.  ib. 

The  Statutes  extend  to  Inilruments  of  other  fpecific 
Denominations,  if  in  legal  EtFe£l  Warrants,  On.'. 
&c.  as  Bills  of  Exchange,  £cc.  -  §  .jo. 

Not  confined  to  Commercial  Tranfa&ions.  §4r- 

Extends  to  Orders  for  Seamen's  Pay,  &c. 

By  Scat.  41  Geo.  3.  c.  57.  counterfeiting,  &c.  certain 
Moulds  for  certain  printed  Forms  or  Paper  of  a  par- 
ticular Defcription  ufed  by  Banker sy  &c.  in  their 
Bills,  Notes,  &c.  or  ufing  the  fame,  &c.  or  pub- 
liihing  fuch  Notes,  &c.  knowingly  ;  Mifdemeanors : 
and  fcr  2d  Offence,  Tranfpcrtaticn.  -  $42. 

IV.  Hywfar  the  Validity  in  Law  of  the  Thing 

forged,  fuppcfmg  it  were  true,  is  ejftntial  to 

Forgery.  .  §43. 

Sufficient  if  it  purport  on  the  Face  of  it  to  be  fuch  a 

true  Inftrument  or  Writing,  of  which  Forgery  may 

be  committed. 
As  the  Forgery  of  a  Protection  in  the  Name  of  one  as 

a  Member  of  Parliament  who  was  not  fo.    ib. 
Of  a  Conveyance  of  an   Lftate  by  a  wrong  Dcfcrip- 

tion.    ib.  ^ 

Of  the  Will  of  a  living  Perform    ib. 
Of  thelnftruments  of  Perfons  who  had  no  Exiftence.  ib. 
What  Degree  of  Similitude  between  the  counterfeit  and  true 

Injlrument  is  fujpcient.  -  -  §44- 

'It  muft  have  the  eflential  RequiGtes  of  the  true  Inftru- 

ment ;  but  fufficient  if  calculated  to  impofe  on  Per. 

fons  in  general,    ib. 
How  the  Counterfeit  muft  tally  with  the  Defcription  of 

the  particular  luilrument  alleged  in  the  Jadictment 

to  be  forced. 
A  Bill  of  Exchange  directed    to  J.  Ring  and  ace 

by  J.  King  cannot  be  laid  as  purporting  to  be  directed 

to  J.  Ksr>*  b\  DC  of  J .  lu/7g.    ib. 

Eu* 
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But  Indi&ment  for  forging  Will  of  P.  P.  good,  though 
the  Will  which  began  "  I  P.  P."  &c.  concluded  with 
the  Signature  of  J.  P.  -  §45. 

But  if  the  Inftrument,  if  genuine,  would  be  illegal  and 
void  on  the  Face  of  it,  as  where  a  forged  Will  of  Lands 
was  only  attefted  by  two  Witnefles,  being  prefumed 
to  be  freehold,  (the  contrary  not  appearing),  and 
therefore  void  by  Stat.  of  Frauds,  held  no  Forgery 
as  of  a  Will.  ib. 

So  where  a  Bill  of  Exchange  for  lefs  than  5!.  had 
not  the  Requifites  enjoined  by  Stat.  17  Geo.  3. 
c.  30.  without  which  it  was  declared  void.  ib. 

Aliter  in  cafe  of  Forgery  of  a  Bill  of  Exchange  on  un- 
ftamped  Paper,  ib. 

Or  where  the  Inllrument  is  only  avoidable  by  collateral 
Evidence  dehors,  but  good  on  the  Face  of  it.  ib. 

V.  How  far  ufmg  ajiftitious  Name,  or  perfon- 
atlng  the  true  Man  or  jiftitious  Character 
ajjumed  at  the  Time,  'will  affett  the  Offence. 

§46. 

Forgery  may  be  committed  in  the  Name  of  a  non-exift- 
ing  Perfon.  ib. 

As  of  a  Power  of  Attorney  to  receive  Prize-Money  in 
the  Name  of  a  fuppofed  Reprefentative  of  a  deceafed 
Seaman,  ib. 

So  of  bills  of  Exchange  drawn  or  indorfed  in  fictitious 
Names,  ib. 

Immaterial  whether  any  additional  Credit  be  gained  by 
the  Forgery ;  as  where  a  Party  unknown  indorfed  a 
Bill  in  a  different  Name  as  for  his  own.  §  47. 

Or  where  one  in  like  Manner  figned  a  Receipt  to  the 
Drawee  for  tha  Contents  of  a  Bill,  made  payable  to 
Order,  and  indorfed  in  Blank,  ib. 

But  where  the  Credit  is  given  to  one  perfonal!yt  faid  to  be 
no  Forgery  if  he  givt  a  Security  for  it  in  a  fictitious 
Name  as  for  his  own  :  (fed  (^u.  if  done  fraudulently  ? 
poft.).  Aliter,  where  he  thereby  gains  a  fuperior 
Credit,  or  induces  a  Truft  which  would  not  other- 
wife  be  beftowed.  «  -  §48, 

Or. 
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Or  as  it  feems,  if  he  ufed  fuch  other  Name  the  better 

to  deceive   and   defraud,  and  elude  Refponfibility. 

§48. 
Giving  Security  in  Name  of  another  real  Perfon,  whom 

the  Party  afftimes  to  be,  is  Forgery.  -         §  49- 

Although  the  Party's  own  Name  happened  to  be  the 

fame.     As  where  one  indorfed  a  bill  payable  to  the 

Order  of  another  of  the  fame  Name,  knowing  that 

he  was  not  the  Perfon  intended,    ib. 
Or  where  one,  having  authorifed  another  to  draw  a 

Note  in  his  own  Name,  afterwards  patted  it  off  as 

another's,    ib. 
Aliter  where  one  only  affumed  to  be  the  real  Indorfer, 

though  for  the  Purpofe  of  Fraud,    ib. 
But  perfonating  others  for  fraudulent  Purpofes  punifh- 

able  capitally  by  Statute  in  certain  Cafes.    Poft. 
Affuming  to  be  the  fuppofed  Character  in  whofe  Name 

the  Forgery  is  committed.  -  -         §5°« 

Giving  a  Banker's  Draft  in  a  fictitious  Name  as  for 

the  Party's  own,  but  with   a  falfe  Defcription  of 

Place  of  Abode  to  elude  Refponfibility,  Forgery,   ib. 
Q.  Where  the  Party^t  the  Time  he  gave  the  Note 

gave  his  true  Place  of  Abode,   and  had  taken  the 

Houfe  in  the  aflumed  Name  a  Month  before  ;  though 

he  aflumed  it  for  the  Purpofe  of  Fraud,    ib. 

VI.  What  a  publifhing  or  uttering.  §51* 

Every  Manner  of  exhibiting  the  Inftrument  as  a  true 

one,  with  Knowledge  of  its  being  forged. 
This  Offence  diftinft  from  the  A&  of  Forgery. 

VII.  Affiflsrs  and  Ace ej/aries.          -  $  52. 

At  Common  Law  all  are  Principals  in  Forgery. 
Aliter  under  the  Statutes  creating  it  Felony. 

VIII.  Indiftment  and  Evidence.          -          §53- 

Indictment  muft  fet  forth  forged  Inftrument  in  Words 

and  Figures,    ib. 
But   fetting   it    forth    "  as  follows"   is    the  fame    as 

"  according  to  the  Tenor  following/'    ib. 

3  *  Indictment 


forgery. 

Indictment,  fetting  forth  the  Tenor  of  the  Note  forged, 
fuftained  by  Proof  that  the  Atteftation  of  the  Wit- 
ncfs,  and  the  Words  "  M.  W.  her  Mark"  fet  forth, 
were  added  after  the  Party  had  figned  the  Note,  but 
on  the  fame  Occafion.  .  §  53. 

And  fufficient  to  fet  forth  the  Thing  forged,  as  a  Re- 
ceipt,, which  purports  to  be  fuch  on  the  Face  of  it, 
without  fetting  forth  the  Inftrument  to  which  it  has 
Relation  or  Reference,  ib. 

Aliter  where  in  itfelf  it  did  not  purport  to  be  a  Receipt; 
in  which  Cafe  it  muft  be  fhewn  how  it  operated  as 
fuch  by  proper  Averments,  ib. 

A  literal  Variance,  as  writing  "  Value  received"  for 

"  Value  receivd,"  evidently  meaning  the  fame  word, 

will  not  vitiate.  -        §  54. 

Where  true  Inftrument  in  Part  altered^  it  may  be  laid 

as  a  Forgery  of  the  Whole.  §  55» 

Charging  Forgery  of  a  Paper  Writing  purporting  to  be 

fuch  an  Inftrument  as  the  Statute  defcribed  is  good. 

§56. 
But  the  forged  Paper  muft  on  the  Face  of  it  purport  to 

be  as  defcribed.     ib. 

Defcribing  a  Bill  as  purporting  to  be  directed  to  J.  K. 
by  the  Name  of  J.  R.,  or  to  R.  D.  Sec.  by  the  Name 
of  Meflrs.  D.  &c.  bad.  ib. 

Stating  a  Bill  of  Exchange  to  be  figned  by  H.  H.,  inftead 
of  only  purporting  to  be  fo  figned,  is  bad,  if  the  Sig- 
nature appear  to  be  forged,  ib. 

What  technical  Words  necefiary  in  laying  Forgery  at 

Common  Law.  -  §57- 

Indictment  muft  bring  Offence  within  the  defcriptive 

Words  of  the  Statute.  -  -  §58. 

But  fuperjluous  Defcription  does  not  hurt;   as  defcrib- 

ing  a  Bond  to  be  a  Bond  and  Writing-Obligatory. 

ib. 

And  charging  that  one  altered  a  Bill  of  Exchange  l>y 
fotfrly  making*  forging  and  adding  a  cypher,  &c.  is 
good,  though  the  Statute  has  the  Words  "  if  any 
Perfon  flizllfa/fe/y  make,  forge,  &c.    ib. 
So  a  Variance  in  immaterial  Words  of  a  Statute  does  , 
not  hurt;  as  dating  a  Duty  to  be  chargeable./^,  ; 

on. 
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e»,  and  in  refaEl  £/"Muflin;  the  Statute  impofing  it 
for  and  upan,  &c.  -  -  §58- 

But  alleging  that  Defendant  forged  cr  caufed  to  be 
forged,  &c.  bad  for  Uncertainty,  ib. 

Indictment  muft    ftate  Intent  to  defraudt  and   whom. 

$59- 
Offence  created,  with  Intent  to  defraud  a  Perfcn,  not 

fuftained  by  Charge  or  Intent  proved  to  defraud  a 
Corporation  :  But  this  now  remedied  by  Statute 
i8G.  3.  c.  18.  in  certain  Cafes,  ib. 

Indiciment  need  not  ftate  how  the  Party  charged  was 
to  be  defrauded,  which  is  Matter  of  Evidence,  ib. 

But  fufficient  to  allege  the  Forgery  of  the  Thing  pro- 
hibited, and  that  it  was  with  Intent  to  defraud  fuch 
an  one. 

How  the  Parties  to  be  defcribed  againft  whom  the 
Offence  is  committed;  particularly  in  Cafe  of  Part- 
nerfhip  Firms,  and  public  Bodies.  §6c. 

What  Proof  required  of  Forgery  in  the  particular 
County.  -  §61. 

IX.  As  to  the  Competency  of  the  Wltneffes  to  the 
requifite  Facts.          -          -          -          §  62. 

Perfons  interefted  in  avoiding  an  Inftrument  not  com- 
petent to  prove  the  Writing  forged.  -  §  63. 

Though  by  collateral  Evidence  difproving  the  Hand- 
Writing.  -  $64. 

How  far  competent  to  prove  other  collateral  Fac"b, 

§65. 

As  Identity,  or  Non-Exiftence  of  the  Perfon  whofe 
Name  is  alleged  to  be  forged,  ib. 

Where  the  Intereft  of  the  Parry  is  removed  by  Payment 
of  the  Security,  or  Settlement  of  the  Account  out- 
ftanding  againft  him  on  Account  of  the  Fcrgery,  his 
Competency  to  prove  his  Hand-Writing  forged  is 
reftored.  -  §66. 

So  the  Party  is  competent  who  never  had  an  Intereft:  as 

in  cafe  of  Forgery  of  a  Will  of  a  living  Perfon,  or  of 

Vouchers  in  his  Name  for  the  Purpofe  of  impofing  on 

third  Perfons  with  whom  he  had  no  Concern.    §  67. 

312  How 
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How  far  one  who  is  a  bare  Truftee,  a£ling  in  the  Name 
or  for  the  Benefit  of  another  is  a  competent  or 
necefiary  Witnefs  to  prove  the  Forgery  of  his  Hand- 
Writing.  -  -  .  §68. 

In  all  Cafes  a  Rcleafe  reftores  the  Competency  of  a 
Witnefs  otherwife  interefted.  -  §  69. 

X,  Judgment  and  its  Confequences.      -      §  70. 


Forgery, 

$  I.          fTpO  forget  (a  metaphorical  expreflion  borrowed  from  the 

peftatun.  occupation  of  the  fmith),  means,  properly  fpeaking,  no 

Vide  3lnft.  169.  ,  .  .        .    . 

more  than  to  make  orjonn  :  but  in  our  law  it  is  always  taken 

in  an  evil  fenfe;  and  therefore  Forgery  at  common  law  de- 
notes zfalfe(a)  making  [which  includes  every  alteration  of  or 
addition  to  a  true  inftrument],  a  making  malo  animot  of  any 
written  inftrument  for  the  purpofe  of  fraud  and  deceit. 
This  definition  refults  from  all  the  authorities  ancient  and 
Br'f-  16.  modern  taken  together.  The  more  early  writers  on  the 

c.  22  and  lib  2.  Crown  Law  feem  to  have  fettered  their  definitions  of  the 
c.  i.  f.  9.           nature  and  principle  of  the  offence  with  its  application  to 

Vide  Pult.  43.  b.     ,  •       i        r        •          r  •    r  L  •   t.     i 

&c.  the  particular  fpecies  of  inftruments  alone  to  which  the  ex- 

3  ]^kl6?'  _     perience  and   neceflity  of  their  own  times  had  extended  it : 
f.  i.  &c.  thefe,  which  I  (hall  prefemly  advert  to,   were  either  public 

Poft.  {.  7.          inftruments  or  deeds.     But  they  all  confider  the  offence  ar, 
confifting  in  the  falfe  and  fraudulent  making  or  altering  of 
fuch  and  fuch  inftruments.     Lord  Coke  indeed  feems  to 
confine  it  in  ftrictnefs  to  an  a£l  done  in  the  name  of  another, 
Lewis's  cafe,       but  this  was  long  ago  agreed  in  Anne  Lewis's  cafe  to  be  too 
Poft'f  '7<5  narrow   a  definition.     Hawkins  fays,    that   the   notion   of 

i  Hawk.  ch.  70.  forgery  does  not  feem  fo  much  to  confift  in  the  counterfeit- 
ing a  man's  hand  and  feal,  as  in  endeavouring  to  give  an  ap- 
pearance of  truth  to  a  mere  deceit  and  falfity,  and  either  tj 
•  impofe  that  upon  the  world  as  the  folemn  act  of  another, 
which  he  is  no  way  privy  to,  or  at  leaft  to  make  a  : 
own  acT:  appear  to  have  been  done  at  a  time  when  it  was  not 
done,  and  by  force  of  fuch  a  falfity  to  give  it  an  operation 

(a)  Forgery  is  known  in  the  civil  law  under  the  denomination  oCirig:ii_. 

which 
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which  in  truth  and  juftice  it  ought  not  to  have.     He  how-  ch.xix.  §j. 
ever,  like  others  before  him,  limits  the  application  of  the 
offence  to  certain  inftruments,  though  he  adds  wills  to  the 
lift  given  by  former  writers.     As  experience  grew,  and  the 
true  principle  of  the  offence  became  more  confidered  and 
better  underftood,  more  modern  definitions  have  taken  a 
larger  fcope.     Mr.  Juftice  Blackftone  fays,  that  forgery  is  4Bl3c.Com.z47. 
"  the  fraudulent  making  or  alteration  of  a  writing  to  the  and*"-p°ft-86i. 
prejudice  of  another's  right."     In  Coogan's  cafe  Buller  J.  Coogan's  cafe, 
faid,  it  is  "  the  making  a  falfe  inftrument  with  intent  to  de-  i-'sy  ^ofTf.*? 
"  ceive;"  as  Eyre  B.  in  Taylor's  cafe,  defined  it  to  be  "  a  Taylor's  cafe, 
"  falfe  fignature  made  with  intent  to  deceive."     In  the  word  t?ram  Jufts* 

Nov.  1779, 

deceive  muft  doubtlefs  be  intended  to  be  included  an   intent  MS.  filler  J. 
to  defraud;  and  fo  it  was  defined  by  Grofe  J.  in  delivering  p°f^/'a4  £ 
the  opinion  of  the  Judges  in  the  cafe  of  Parkes  and  Brown  ;  Brown's  c^fe, 
viz.  the  falfe  making  a  note  or  other  inftrument  with  intent  2  Leach'Vio97" 
to  defraud,     Again,  Eyre  B.  in  the  cafe  of  Jones  and  Palmer  Fcl*-  f-  50.  and 
defined  it  to   be  "  the  falfe  making  an  inftrument,  which  JsScS' 
purports  on  the  face  [a]   of  it  to  be  good  and  valid  for  the 
purpcfes  for  which  it  was  created,   with  a   defign  to  de-  """ 
fraud,"  &c.  4°5- 

The  offence  is  punifhable  as  a  mifdemeanor  at  common  Panijbment. 
law.  But  it  has  been  enhanced  in  fuch  a  variety  of  iaftances  !  Hawk-  ch-  7 
by  different  ftatutes,  upon  which  it  is  now  molt  ufual  to 


profecute,  that  a  compendious  view  of  thefe,  explained  by  3B^C-  Abr  2"- 

adjudged  cafes,  and  illuftrated  by  the  principles  of  the  com- 

mon law,  forms  the  principal  fubjett  for  confideration  upon 

this  head  of  criminal  jurifprudence.     For  this  purpofel  (hall 

endeavour  to  clafs  them  under  appropriate  heads  ;  taking  care, 

whilft  brevity  is  confulted  in  this  refpe£t,  to  preferve  not  only 

the  fubftance,  but  in  every  material  part  the  very  words,  of 

thefe  ftatutes.     I  muft  premife  however  that  as  the  Legifla- 

ture  in  many  of  thefe  a&s  have  treated  the  offence  of  falfe 

perfonating  others  for  fraudulent  purpofes  in  the  fame  light 

as  forgery  ftriclly  fo  called,  and  as  the  offences  bear  a  clofe 

affinity  to  each  other,  often  making  parts  of  the  fame  plot  of 

deception,  I  fiull  for  the  prefent  clafs  them  together  as  they 

occur  ;  though  there  will  be   a  feparate   reference  to  the 

offence  of  falfe  perfonating  in  the  enfuing  chapter. 

(a]  Th  f  muS  bt  undirftood  in  refpedl  of  the  frame  or  term*  of  the  inftrj 
or  writing  id;.      .  of  any  other  collateral  marter,  as  z^jo-.j>.     Vult  poft. 

f.4S. 

3  I  3  *  Pr°- 
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z.        I  proceed  now  to  confider  the  fubjecl;  as  it  falls  properly 

General  divi/ion  ,  ,  r    ,      ~     . 

ofthejubjeti.       under  one  or  other  of  thefe  inquiries ; 

•    •-         J .   With  what  intent  the  aft  muft  be  done. 

2.  What  falfe   making,    infer t ion,    alteration,     or   er -azure, 
amounts  to  forgery. 

3.  Of -what  things  forgery  may  now  be  committed. 

4.  How  far  the  validity  in  law  of  the  thing  forged^  fnppofing 

it  were  true,  is  ejfential  to  forgery.  Wherein  is  alfo  to  be 
conftdered  what  degree  offtmilarity  is  required  between  the 
counterfeit  and  the  true  injlrument. 

5.  How  far  ufing  a  fictitious  Name  or  perfonating  the  true 
man  or  ficlitious  charaEltr  ajjiimed  at  the  time  will  affccl 
the  offence. 

6.  What  is  a  publljhing  or  uttering. 

7.  What  Jh all  make  a  perfon  ajfijling  or  accejjary. 

$.   Some  general  rules   touching    the  manner  in  which  the 
offence  is  to  be  laid  in  the  indiElment  and  proved  in  evi- 

*JJ  L 

dence. 

p.  As  to  the  competency  of  the  witnejjes  to  the  fact. 
10.  Judgment^  and  its  conferences. 

I.   With  what  intent  the  aft  mujl  be  done. 

Intent.  The  deceitful  and  fraudulent  intent  appears  from  the  de- 

Ante,  f.  i.  fmitions  before  given  of  this  offence  to  be  of  the  eflence  of 
3  BaCe.'Abr3278.  ^  :  tnis  'IS  indeed  particularly  exprefled  in  the  ftatute  5  Eliz. 
MS.  Bu.net.  c>  j^.  and  jn  moft  if  not  all  the  other  acts.  Therefore  one 
iHawk.ch.  70.  wh°  rafed  out  the  word  libris  in  a  bond  made  to  himfelf  and 
M**I?'  put  in  marcis  was  adjudged  not  guilty  of  forgery;  becaufe 

Moor,  619.655.  there  was  no  appearance  of  a  fraudulent  defign  to  cheat  an- 
•?aBac.3Ibr.  aTo.  otner-  ^^  at  any  rate  it  is  very  dangerous  to  tamper  in 
'v\de  T«iock  v.  thefe  matters,  befides  the  confequence  of  vacating  the  fecurity 
Rep."j8i.  C  1  altogether.  And  it  is  faid  that  it  would  be  forgery  if  it  any 

way  appeared  to  be  done  with  a  view  of  gaining  an  advan- 
Bipg'srafe,  taSe  to  ^ie  PartY  himfelf,  or  of  prejudicing  a  third  perfon- 
3 P.  Wms.  119.  Yet  it  was  holden  no  objection  to  a  fpecial  verdicl:  that  the 

forgery  was  not  found  to  have  been  committed  for  the  fake 
*  Ld.  Ray.  1466.  °^  ^ucre  or  to  defraud  the  party.  But  in  all  cafes  of  forgery, 
poft.  f.  7.  properly  fo  called,  it  is  immaterial  whether  any  perfon  be 

actually  injured  or  not,  provided  any  may  be  prejudiced  by 

IT, 
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&  4 

IT.  What  falfe  making,  £sV.  is  fufficient.  wha- 

making  cr  „ 

The  very  making,  with  fuch  fraudulent  intent  and  without  ">g- 
lawful  authority,  of  any  inftrument  which  at  common  law 
or  by  ftatute  is  the  fubjeft  of  forgery,  is  of  itfelf  a  fufficient  ^^  ,  Hawk. 
completion  of  the  offence  even  before  publication,  and  of  ch.yo  f.  27. 
confequence  before  any  a£lual  injury  fuftained  :  for  though  ^,^44? 
publication  be  the  medium  by  which  the  intent  is  ufually  R-  *.  Goate, 

.*•  n  •  i  i    •    i      i  v  •      >Ld.  Ray.  757. 

made  mamfeft,  yet  it  may  be  proved  as  plainly  by  other  evi-  R  v.  Waid> 
•dence.     And  by  the  flatute  law  the  publication,  with  know-  aLd.Ray.  1469. 
ledge  of  the  fa£l,  is  for  the  moft  part  made  a  fubftajitive 
offence. 

Forgery  may  even  be  committed  by  a  party's  making  a  falfe  i  Hawk.  ch.  70. 
deed  in  his  ow«  name  ;  as  if  he  make  a  fubfequent  deed  of  £  *^  j£ 
feofFment,  as  of  a  date  prior  to  a  former  deed  of  his  own,  con-  Foft.  117. 
veying  the  fame  lands,  thereby  attempting  to  give  the  laft  an  p^'^,3/ 
operation  which  in  juftice  it  ought  not  to  have,  in  order  to  27  H-  *•  3- 

i    r          if  f      rr  Moor,  655. 

defraud  his  own  ieofree. 

So  if  a  bill  of  exchange  payable  to  A.  or  order  get  into  the  Mead  v.  Young, 
hands  of  another  perfon'of  the  fame  name  with  the  payee,  4TermRep.  »S. 
and  fuch  perfon,  knowing  that  he  is  not  the  real  payee  in 
whofe  favour  it  was  drawn,  indorfe  it  for  the  purpofe  of 
fraudulently  pofleffing  himfelf  of  the  money,  he  is  guilty  of 
forgery.     So  if  one  put  off  a  no:e  fubfcribed  with  his  own  Brown's  cafe, 
name  as  the  note  of  another,  it  is  a  falfe  uttering  and  publish-  P0^  f<  &• 
jng  within  the  ftatute. 

Making   a  fraudulent  infertion,    alteration,    or    erafure,  iHawk.  ch.  7o. 
in  any  material  part  of  a  true  inftrument,  although  but  in  f-2-4>_5-  3  lnl1- 
a  letter,  and  even  if  it  be  afterwards  executed  by  another  i  Hale,  683,  4,  5. 
perfon,  he  not  knowing  of  the   deceit;  or  the  fraudulent      ft'f"! 
application  of  a  true  fignature  to  a  falfe  inftrument  for  which  18.    Pucker- 
it  was  not  intended,  cr  vice  verfa  ;  are  as  much  forgeries,  as  ^Ander^jco. 
if  the  whole  inftrument  had  been  fabricated  ;  for  any  fuch  Teague's  cafe, 

poft.  I.  55. 

alteration  gives  it  a  new  operation.  As  by  altering  the  date  Matter  »  .\ijiirr, 
of  a  bill  of  exchange  after  acceptance,  whereby  the  payment  4TermRe?  32C- 
was  accelerated. 

Expunging  an  indorfement  on  a  bank  note  with  a  certain  R-  T-  BI£5> 
liquor  (lemon  juice)  unknown  to  the  jury  washolden  a  raGng  Ld.  Kirg-i  MS! 
within  the  ad,  8  &  9  \V.  3.  c.  20.  98-  P«ft"f.  »• 

Samuel  Kinder  procured  a  deed  to  be  forged  as  from  one  Kinder's  cafe 

T.  Moore  and  his  fon,  conveying  a  certain  eftate  for  life  to  Nott>ns 

sum. 
acd  IWich.  Term  following.    j,i$. 

3^4  Mary 
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ch.xix.  §4.   Mary  Kinder,  and  after  the  death  of  one  of  the  fuppofed 

What  afalfe  J 

making  tr  alter-    grantors  he  procured   the  forged  deed  to  be  altered  by  en- 

"£•  larging  the  grantee's  eftate  to  a  fee  ;  and  was  indi&ed  and 

y,     &  r    .      convifted  for  forging  and  uttering  it  in  the  ftate  to  which  it 

was  fo  altered  ;  and  held  well  by  all  the  Judges  ;  for  it  was 

no  lefs  a  forgery  after  than  before  fuch  alteration. 

j  Hawk.  ch.  70.  So  the  wilful  infertion  of  a  legacy  in  another's  will  un- 
known to  him  prior  to  and  at  the  time  of  its  execution  is  a 

Moor,  760.  • 

Noy,  101.  forgery.  But  a  bare  nonfeafance  or  omiflion  is  faid  not  to 
be  fuch :  as  by  omitting  a  legacy  out  of  a  will  which  ene  is 
directed  to  draw  for  another;  unlefs  as  fome  have  holden 
fuch  omiflion  makes  a  material  alteration  in  other  parts  of 
the  will :  as  where  by  the  omiflion  of  a  prior  life  eftate  to  A. 
a  prefent  fee  is  pafled  to  B.,  inftead  of  a  remainder  as 
was  intended. 

f  £,  In  all  cafes  the  thing  made  mufl  be  falfe ;  for  certainly  a 

f£'""Jr"tS  t'oa'rue  man  cannot  be  guilty  of  forgery  merely  by  pafling  himfelf  off 
inflrument.  for  the  perfon  whofe  real  fignature  appears,  although  for  the 

purpofe  of  fraud,  and  in  concert  with  fuch  real  perfon  ;  for 
Ante,  827.         there  is  no  falfe  making.     But  this  appears  to  be  a  falfe  pre- 
tence within  the  flat.  30  Geo.  2.  c.  24. 

Hevey's  cafe,  John  Hevey  was  indi£ted  for  that  he  having  in  his  cuftody 

MS.  Crown  Caf!  a  bill  of  exchange  with  the  name,  "  Jer.  Council"  thereunto 
Ref.  125.  and  fubfcribed,  purporting  to  bear  date  ipth  Nov.  1781,  and  to 
(i  Leach  "(38.  have  been  drawn  by  one  Jer.  Connell  for  Smith,  Moore,  and 
s-  C-)  Co.,  and  directed  to  Richard  Beatty  and  Co.  London,  for 

topafsfor^be^  ^c  payment  of  30!.  to  one  Barnard  M'Carty  or  order, 
ferjoa  lohofe  in-  thirty-one  days  after  fight,  the  tenor  of  which  faid  bill 

aarfetuent  is  on  a     .  f  . . 

till,  and  thereby      IS  as  follOWS  : 

SSt^t*    "  No*  s.9<     £m  3°       Bath  Bank>  Nov- J  9th>  T ' 8  r  • 

t^tr.  *<  Thirty-one  days  after  fight  pay  Mr.  Barnard  M^Carty 

"  or  order  £.  30  value  received. 

"  For  Smith,  Moore,  and  Co. 
«  To  Richd  Beatty  and  Co.  Jer.  Connell, 

'*  London. 

«  No.  19.  Great  St.  Helen's." 

on,  &c.  felonioufly  did  forge,  &c.  upon  the  back  of  the  faid 
bill  of  exchange  an  indorfement  in  the  name  of  the  faid 
Barnard  M'Carty,  and  which  purported  to  be  an  nflignment 
of  the  faid  bill  of  exchange  by  and  under  the  hand-writing 

of 
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of  the  faid  B.  M'Carty,  viz.  "  Barnard  M'Carty,"  within-    Ch.  xix.§5. 
tent  to  defraud  YvTilliam  Matters  and  Edward  Beauchamp,  tn*t'f«J* 

waging  (,r  alter ~ 

&c.     2d  Count  for  uttering  and  publifhing  the  faid  indorfe-  i*g. 
ment  with  the  like  intent.     It  appeared  in  evidence  that  the  J 

prifoner  came  to  the  (hop  of  Beauchamp  and  Matters,  pawn- 
brokers, to  buy  a  watch,  and  offered  the  bill  in  queftion  with 
the  indorfement  then  written  on  it.  They  hefitated  about 
taking  of  it ;  but  the  prifoner  told  them  it  was  a  good  bill, 
that  his  name  was  Bernard  M'Carty,  and  he  had  indorfed 
it,  and  that  Beatty  and  Co.  by  whom  the  bill  purported  to  be 
accepted  were  agents  to  the  Bath  bank.  The  pawnbrokers, 
ftill  doubting,  fent  their  fervant  to  St.  Helen's,  to  inquire 
whether  it  were  a  good  acceptance,  and  he  being  told  that  it 
was  by  a  man  whom  he  faw  there,  on  his  return  the  profe- 
cutors  let  the  prifoner  have  the  watch,  and  gave  him  the 
difference  of  the  bill.  It  further  appeared  that  the  prifoner 
had  procured  the  plate  to  be  engraved  fome  time  before, 
containing  the  form  of  the  bill  in  queftion,  and  had  printed 
feveral  hundred  copies.  That  he  had  always  been  known 
by  the  name  of  John  Hcvey.  That  no  fuch  perfon  as 
Smith,  Moore,  and  Co.  could  be  found  in  Bath  ;  though 
there  were  fuch  names  put  on  the  door  of  a  houfe,  but  the 
perfon  who  had  been  there  had  ran  away.  There  were  alfo 
the  names  of  Beatty  and  Co.  on  a  counting-houfe  door  in 
Great  St.  Helen's,  and  a  man  of  the  name  of  Beatty  had 
lived  there  who  faid  he  was  a  clerk,  but  he  was  fince  taken 
up  and  lodged  in  prifon.  It  further  appeared  that  there 
\v?.s  fuch  a  man  as  Barnard  M'Carty,  and  that  the  indorfe- 
ment was  in  facl  of  his  hand-writing.  Afhhurft  J.  directed 
the  jury,  that  if  they  thought  there  was  no  fuch  perfon  as 
Barnard  M'Carty,  or  that  the  indorfement  was  not  his  hand- 
writing, they  mutl  of  courfe  find  the  prifoner  guilty.  But 
even  if  they  were  fatufkd  of  thofe  facts,  yet  if  they  thought 
that  the  prifoner  was  not  that  perfon,  but  paiFed  himfclf  upon 
the  profecutors  as  fuch,  they  mould  find  him  guilty,  and  he 
v/ould  fave  the  cafe  for  the  opinion  of  the  Judges,  whether 
in  point  of  law  it  were  forgery.  The  jury  found  the  pri- 
foner guilty,  and  the  facts  that  there  was  fuch  a  perfon  ex- 
filing  as  Barnard  M'Carty.  and  that  the  indorfement  was  of 
his  hand-writing;  but  that  the  prifoner  was  not  that  perfon, 
but  had  paired  himfclf  upon  the  profecutors  as  fuch  at  the 
time  he  tendered  the  bill  in  payment.  In  Hilary  term  1782 

all 
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Ch.  XIX.  §  5.    all  the  Judges  were  of  opinion  that  the  ca(e  did  not  amount 
to  forgery  ;  for  there   was  no  falfc  indorfement:  the  iury 

making  or  alter-  o      /   »  j       i 

'"g-  having  found  that  the  indorfement  was  truly  made  by  a  real 

perfon  whofe  name  it  purported  to  be  («). 

j  6.  In  all  cafes  however  it  is  to  be  obferved  that  where  the 

ReJcmManceto      forgery  confifts  in  counterfeiting  any  other  known  inftru- 

the  true  writing 

vetdMtheperfia,  ment,  it  is  not  neceflary  that  the  refemblance  fhould  be  an 
•vi.  i  id.e,  i  4.  exa(^.  one:  if  it  be  fo  like  as  to  be  calculated  to  deceive 

where  ordinary  and  ufual  obfervation  is  given,  it  feems  to  be 
Ante,  86, 163.  fufficient.  The  fame  rule  holds  in  cafes  of  counterfeiting 
Elliot's  cafe,  the  feals  and  coining.  Therefore  though  the  word  pounds 

and  the  water-mark  words  "  Bank  of  England"  were  omitted 

(a)  The  prifoner  was  afterwards  at  the  O.  B.  Feb.  1782,  before  Serjt.  Adair, 
Recorder,  indicated  with  his  afl'cciates  Richard  Beacty  and  Bryan  M'Carty,  for  a 
conl'piracy  to  defraud,  and  they  were  all  convicted.  The  inaidment  there  charged 
that  the  defendants  fraudulently  and  unlawfully  confpired  that  Richard  Beatty 
fhouid  wri'e  his  acceptance  to  a  certain  paper-writing  purporting  to  bj.a  bill  of  ex- 
change, &c.  (the  tenor  of  which  was  fet  out  as  befoie)  in  order  that  John  Hevey 
might  by  fuch  acceptance,  and  of  the  name  B.  M'Carty  being  indorfcd  on  the  back 
theieof,  negotiate  the  laid  paper-writing  as  a  good  bill  of  exchange  tiuly  drawn  at 
Ba.h  by  one  Jer.  Connell  for  Smith,  Moore,  and  company,  as  partners  in  the  bufi- 
nefs  of  bankers  under  the  ftile  of  Bath  Hark,  as  perfons  w,ll  known  to  them  the 
faid  defendants,  and  thereby  fraudulently  to  obtain  from  the  king's  fubjedfo  goods 
and  monies.  That  Richard  Beatty,  in  purfuance  of  fuch  conspiracy  and  agreement, 
did  fraudulently  and  unlawfully  ivrite  his  acceptance  to  the  faid  paper-writing  to  the 
tenor  following ;  viz.  Accepted  zoth  Nov.  81.  R.  B.,  well  knowing  the  firm  of 
Smith,  Moore,  and  company  to  be  fictitious.  That  the  defendants  procured  the 
indorfement  "  B.  M'Carty"  to  be  written  on  the  fame;  and  that  the  faid  Julia 
Hevey,  in  purfuance  of  fuch  fraudulent  con/piracy,  did  utter  the  faid  paper-writing 
to  S.  Read,  as  and  for  a  good  bill  of  exchange,  truly  drawn,  &c.  and  accepted  by 
the  faid  Richard  Beatty  as  a  perfon  able  to  pay  the  (aid  fum  of  $ol.  in  order  to  ne- 
gotiate the  fame,  and  by  means  thereof  did  fraudulently  obtain  a  gold  watch,  value 
12  guinea-,,  and  7  /.  8s.  in  money.  Wheieas  in  truth  at  the  time  of  diawing,  ac- 
cepting, and  uttering  the  faid  bi.l  there  were  no  fuch  perfons  as  Smith,  Moore,  and 
company  in  the  bufmefs  of  bankers  at  Bath,  and  the  faid  Richard  Beatty  was  not 
of  lufficient  ability  to  pay  the  faid  30 /.  they  the  defendants  well  knowing  the  fame  ; 
&c.  wheieby  they  defrauded  the  faid  S.  Read  of  the  faid  goods  and  monies. — All 
the  facts  charged  wire  fu;ly  proved,  except  that  no  other  evidence  was  given  either 
of  the  faft  of  wilting  ~the  acceptance  or  of  the  hand-writing  of  Richard  Beatty 
than  by  a  witnefs  who  proved  that  the  bill,  -with  the  acceptance  -written  upon  it,  was 
fliewn  to  Richard  Beatty,  who,  being  aflced  whether  it  were  a  good  bill  ?  anfweted 
th,it  it  ivfis  very  good.  A  qucltion  was  thereupon,  after  conviction,  referved  for 
the  opinion  of  the  Judges,  Whether  this  evidence  fupported  the  allegation  in  the 
indidlment  that  Richird  Beaity  viic/te  the  acceptance  ?  Ai*d  in  taller  term  22  G.  3. 
all  the  judges  were  of  opinion  that  it  was  proper  tvio'ence  to  be  left  to  the  jury,  on 
which  ihey  might  found  their  verdift  that  Beatty  wiuie  the  acceptance.  MS;. 
Gould  and  Buller  Js  and  MS.  Jud. 
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in  the  body  of  a  forged  bank  note,  the  paper  of  which  was    Ch.  XIX.  $6. 

.......  ..  .riii  •        What  a  fa  'ft 

alfo  thicker  than  ordinary,  yet  as  it  refembled  a  true  note  in  maki_. 
other  refpe&s,  it  was  holden  to  be  fufficient.     The  further 


confideration  of  this  queftion  will  be  refumed  in  another  *V«  R-v.jor.es, 

port.  f.  ii. 
place.  poft.  f.  44. 

III.  Of'wbat  Infirumer.ts,  %s?c.    Forgery  may  be 

committed. 

* 
i.  At  common  hw.         2.  By  ftatute. 

i.  To  what  inftruments  the  crime  of  forgery  was  applied          §  7* 
at  common  law  feems  to  have  been  very  inditlinctly  marked. 
It  was  never  doubted  but  that  it  extended  to  the  falfification  3  Inft.  «68,  9. 
of  records,  and  other  inftruments  of  a  public  nature;  as  a  f  g^  ^ 
parifh  regifter,  a  privy  fea!,  a  licence  from  the  Barons  of  the  »  R°:|-  Abr.  65. 
Exchequer  to  compound  a  debt,  a  certificate  of  holy  orders,  3  BUC.  ALr. 
a  protection  from  a  member  of  parliament,  or  the  like.     It  -''••  9« 
is  equally  clear  that  it  extended  to  private  deeds  or  inftru- 
ments under  feal  ;  and  as  Hawkins  and  other  writers  think 
to  wills  alfo,  by  a   parity  of  reafoning  ;  though  he  admits 
that  he  does  not  find  the  point  any  where  direclly  holden. 
And  it  is  no  matter  of  furprize  to  find  fo  able  a  writer  tread- 
ing with  fo  much  caution  in  a  path,    now  indeed  too  well 
beaten,   but  which  previous  to  the  time  of  the  Revolution,  JV^zStra.  749. 
when  paper  fecurities  became  much  more  common,  had  been 
but  little  explored.     The  few  occasions  which  occurred  in 
early  times  of  transferring  property  by  written  initruments 
from  one  to  the  other  were  for  the  moft  part  under  feal.     It 
was  the  moft  eafy  and  practicable  method  when  few  perfons 
among  the  laity  could  write,  and  therefore  it  was  natural 
enough  for  the  firft  writers  on  this  fubjecl  to  adapt  the  lan- 
guage of  their  definition  to  the  common  experience  of  the 
times.     But  fuch  a  diftinttion  never  appears  to  have  been 
folemnly  adopted  ;  and  the  fubject  having  fince  undergone 
much  deeper  and  more  frequent  confideration,  the  modern  Actc>  f-  '• 
definitions  which  have  been  before  given  are  better  adapted  to 
the  nature  and  principle  cf  the  offence,   and  to  the  preven- 
tion of  its  pernicious  confequences  to  fociety.     The  laft-  i  Hawk.  ch.  70. 
mentioned  writer  flopped  fhort  even  of  the  experience  of  his  l*  I!' 
•  own  and  former  times,  when  he  proceeds  to  fay  that  it  feems  to 
have  been  generally  laid  down  as  a  rule  that  the  counterfeit- 
.f  writings  of  an  inferior  nature  (to  deeds  and  wills)  is 

no; 
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ch.  xix.  §7.    not  properly  forgery :  but  it  appears  that  he  was  not  fatisfied 
a^ommoniaw*  w'f^  ^ie  authorities  to  which  he  refers  in  this  refpect,  nor 
,    with  the  principal  reafon  on   which   they  were  founded, 
namely,  that  fuch  writings  were  of  a  private  nature ;  a  rea- 
fon which,  as  he  juftly  obfcrves,  would  apply  as  well  to 
deeds.     And   not  being   able  to  fatisfy  himfelf  upon   the 
fubjecr,    he   fuggefls   a   dillinction   to    be   made   between 
the   counterfeiting  of  fuch  writings  (i.  e.  under  feal,  and 
public  documents)  as  is  allowed  to  be  forgery  properly  fo 
called,  and  the  counterfeiting  of  other  inferior  writings;  that 
the  former  is  in  it  ft  If  criminal,  whether  any  third  perfon  be 
actually  injured  thereby  or  not:  but  that  the  latter  is  no 
crime  unlefs  fome  one  receive  a  prejudice  by  it.     But  how- 
ever plaufible  this  may  be,  it  is  by  no  means  a  folution  of  the 
difficulty.     It  is   a  mere  conjecture  which  leaves  the  crime 
of  forgery  as  indifltnet  in  principle  as  before;  and  tends  to 
confound  it  with  the  general  clafs  of  cheats,  the  diftinction 
ward's  cafe,       between  which  was  well  fettled   in  Ward's  cafe.     It  was 
there  fhewn  to  be  immaterial  to  the  offence  of  forgery,  pro- 
perly fo  called,  whether  any  perfon  were  prejudiced  or  not, 
provided  any  might  have   been  prejudiced.      But  that  to 
v& ante,  825.     conftitute  a  cheat  properly  fo  called,  there  mufl  be  a  preju- 
dice received,  both  at  common  law  and  under  the  ftatutesof 
33  H.  8.  c.  i.  and  30  Geo.  2.  c.  24.     Bift  further,  it  does 
not  Appear  upon  full  confideration  of  the  books  to  which 
Hawkins  refers  that  it  is  any  where  adjudged,  or  is  even  ge- 
nerally laid  down,  that  the  counterfeiting  of  writings  of  any 
fort,  whereby  any  perfon  may  receive  a  prejudice,  if  done 
hicri  caufd  or  malo  aniino,  is  not  punifhable  as  forgery.     The 
authorities  referred   to  by  him   are  all  cafes  of  actions  for 
flander;  manyof  them  contradictory,  and  fome  finceexprefsly 
Vide  3Bac.  Abr.  denied  to  be  law;  all  of  them  prior  to  Ward's  cafe,  where 
Ah°r'.  460  and     l^e  general  refult  of  the  authorities  on  this   fubject  was 
iRol.  Abr.  66.  plainly  fhewn  to   be  ajainH;  fuch  a  conclufion.     But  even 
with  refpect  to  thofe  books  which  fcem   at  firll  fight  rnoft 
ftrongiy  to  warrant  the  notion  that  writings  of  an  inferior 
nature,  fuch  as  letters,  are  not  the  fuhjects  of  forgery  at  com- 
mon law,  if  fairly  confidered  and  compared,  they  amount  to 
no  more  than  this,  that  the  imputation  of  counterfeiting 
J^  3  Bulftr.       letters  or  writhigsyr/W,r//.r,  or  of  no  moment,  or  from  whence 

2t>?.     i  Roll.  i  /;'/'-  r  -•/••/-•• 

Rep  4:1.  no  damage  conid  tnjue,   or  cj  uncertain  Jignijicaiion,  is  not  ac- 

tionable.    In  none  of  thefe  inilances  to  be  fure  wou!d  the 

crime 
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crime  amount  to  forgery;  but  it  is  plain  that  the  objection    ch.xix.  §7. 
would  be  to  the  fubftnnce,  and  not  to  the  form  of  the  y«k*«»^p 

c  i    •  •  •  n  •  **  cajKri'.n  Lw. 

writing ;  for  the  traud   and  intention  to  deceive  conltitute   

the  chief  ingredients  of  this  offence.  And  the  very  qualifi-  3Bac.  Abr.  27?. 
cations  introduced  afford  fome  prefumption  againfl  the  ge- 
nerality of  the  rule  fuppofed  to  be  deducible  from  thofe  au- 
thorities. But  the  following  cafe  has  now  fettled  the  rule, 
that  the  counterfeiting  of  any  writing  with  a  fraudulent  in- 
tent, whereby  another  may  be  prejudiced,  is  forgery  at  com- 
mon law. 

An  information  was  filed  by  the  Attorney-General  charg-  Rex  v.  John 
ing  that  the  defendant  Ward  being  bound  to  deliver  •>  1 5  tons  ^ea0rd'  Hil'   *3 
and  a  quarter  of  allum  of  the  value  of  i  cool,   to  the  Duke   Ray.  1461. 
of  Buckingham  at  a  certain  day  then  pnft,  he  the  defendant  Jv'"'  '^'  & 
wickedly  contriving  and  intending  the  faid  Duke  of  the  faid  f'^:^,titKarge 
allum  to  deceive  and  defraud,  and  with  a  wicked  and  fraudu-  T7''V  s'-cds""' 

IBIKCG     171  Q  JCOf- 

lent  intent  to  avoid  the  delivery  of  the  faid  allum  on,  &c.  at,  dule  ta  £«*> 
&c.  with  force  and  arms  upon  the  back  of  a  certain  certifi-  £££%£?£ 
cate  in  writing  figned  by  one  A.  N.  falfely  forged  and  coun- 
terfeited  and  caufed  to  be  forged  and  counterfeited  a  certain 


writing  in  the  words  and  figures  following  :  «*''*  inttr-t  ••»  dt- 

fraud  the  princi- 

TTons.  C.  ^  ^jr<  j0ijn  -Wjjj.^   I  do  hereby  or-  JS^JEiJ 
'*  Schedule^          ]   -*    r  der  you  to  charge  the  quantity  of  the  fr<""i  ™r« 

£ , J  660  tons  and  i   quarter  of  allum  *" 

976  :  10  to  my  account,  part  of  the  quanti- 
ty here  mentioned  in  this  certificate;  and  out  of  the  money 
arifing  by  the  fale  of  the  allum  in  your  hand  pay  to  Mr.  W. 
Ward  and  yourfelf  lol.  for  every  ton  according  to  agree- 
ment ;  and  for  your  fo  doing  this  (hail  be  your  difcharge. 
Buckingham.  April  3oth,  1706."  To  the  evil  example,  &c. 
to  the  great  damage  of  the  faid  Duke  and  againft  the  peace 
&c.  A  fecond  count  charged  him  with  publishing  the  fame 
forged  writing  knowing  it  to  be  forged,  &c. 

After  conviction  it  was  moved  in  arrcft  of  judgment 
that  the  inftrument  fet  forth  was  not  the  fubjecl  of  forgery 
at  common  law ;  but  at  moft  the  offence  was  only  punifh- 
able  as  a  cheat,  and  not  in  this  form;  being  merely  a 
thing  of  a  private  nature,  and  in  efFect  nothing  more 
than  a  letter:  and  if  the  counterfeiting  of  a  letter  had  been 
punifhable  as  a  forgery  at  common  law,  then  the  making 
of  the  flat.  33  H.  B.C.  i.  to  punifli  thofe  who  got  the  money 

1  or 


Ch.XIX.  §7. 

Qfivbat  writings 
at  common  laio. 


Sed  vide  ante, 


Fawcett's  cafe, 
York  Spring 
Affizes  1793, 
MS.  Fuller  J. 
and  MS.  Jud. 
One  ivho  was 
committed  to  gaol 
under  an  attach' 
men t  for  a  con  • 
tempt  in  a  civil 
cauje  counterfeited 


or  goods  of  others  under  colour  of  falfe  tokens  or  counter- 
feit letters  was  nugatory.  That  it  no  where  appeared  that 
the  Duke  had  been  prejudiced  by  this  ;  which,  if  he  had,  it 
might  have  been  indictable  as  a  cheat,  but  not  as  for  forgery 
at  common  law.  But  all  the  Court  held  that  this  was  in- 
dictable as  a  forgery  at  common  law.  That  none  of  the 
books  confine  the  offence  to  the  particular  kinds  mentioned 
in  3  Inft.  169.  and  that  as  forging  a  writing  not  fealcd  came 
within  all  the  mifchief  of  forging  a  deed,  the  maxim  applied, 
ubi  eadem  eft  ratio  eadem  eft  lex.  That  this  was  recognized 
in  the  preamble  of  the  ftat.  5  Eliz.  c.  14.  which  recites  that 
the  forging  of  'writings  as  well  as  of  deeds  was  punifhable  by 
law  before  that  ftatute,  but  that  offenders  had  been  encou- 
raged by  the  too  great  mildnefs  of  the  punifliments  j  and  that 
the  ftat.  33  II.  8.  c.  i.  did  not  create  new  offences,  but  only 
enhanced  the  penalty  where  the  fraud  was  executed.  They 
alfo  referred  to  feveral  inftances  of  indictments  at  common 
law  for  forging  infiruments  not  under  feal ;  as  a  bill  of 
lading  (a),  an  acquittance  (£),  a  warrant  of  attorney(r),  a 
marriage  regifter  (</),  a  bill  of  exchange  (f),  letters  of  credit 
to  gather  money  (fjt  and  others  of  a  fimilar  kind  (g).  And 
they  diftinguiflied  this  offence  from  cheats  at  common  law, 
and  upon  the  ftat.  33!!.  8.  c.  i.  where  the  party  received 
an  actual  prejudice,  which  was  not  neceffary  to  conftitufe 
forgery  ;  it  being  fufficient  if  the  party  might  be  prejudiced 
by  it. 

Leander  Fawcett,  who  was  confined  in  the  gaol  of  York 
under  an  attachment  iffued  out  of  the  Court  of  B.  R.  for  a 
contempt,  (but  not  for  non-payment  of  money)  which  was 
indorfed  "  By  rule  of  Court  for  contempt,  Datvfon  exparte 
"  Faivcett"  was  tried  before  Buller  J.  at  York  on  an  indict- 
ment framed  as  for  a  mifdemeanor  at  common  law  ;  which 
charged  in  fubftance  that  A.  Dawfon  had  profecuted  a  writ 

(a]  R.  v.  Stocker,  5  Mod.  137.  i  Salk  :4.;.  ^i.  The  indiftment  was 
quaflied  for  uncertainty  in  the  form  :  but  the  offence  was  not  denied  to  be  forgery, 
.  (£)  R.  v.  Ferrers,  i  Sid.  278.  Tiem.  Entr.  129. 

vc)   Farr's  cafe,  T.  Ray.  81.  (d]  Dudley's  cafe,  a  Sid,  71. 

(c)  R.  v.  Sheldon,  H.  34  Car.  z.  Roll.  35. 

(f)  Savage's  cafe,  Stiles,  iz. 

(g )  Vidt  R.  v.  Hales  and  Kinncrfly,  9  St.  Tr.  77.   and  ib.  93.    R.  v.  Gibfon, 
I  Seff.  Caf.  428.    and  ib.  432.   for  forging  prcmtffory  not;s,  and  indoifements  j 
and  vide  alfo  in  general   i3Vin.  Abr.  460.    Trem.  P.O.   100.    2   Show.  ZOj 
Obrian's  cafr,  7  Mod.  378.  a  Seff.  Caf.  366.  *  Stra.  1144. 

01 
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of  attachment  out  of  B.  R.  dire£ted  to  the  fheriff  of  York,    Ch.  xix.  §7. 

i_  i  •    i      yfvthatiori/iagi 

whereby  he  was  commanded  to  attach  the  defendant,  which    ai  common /aw. 
writ  was  delivered  to  the  flieriff,  and  by  virtue  of  which  he  ' 

arrefted  the  defendant;  and  that  the  fheriffby  his  warrant  *££%£!£ 
committed  him  to  the  cuftody  of  the  gaoler ;  by  virtue   of  tis  end**  /«  the 
which  writ  and  warrant  he  was  conveyed  and  detained  fa  ^£.  w&i  £' 
gaol  for  the  caufe  exprefled,  there  to  remain  until  he  fhould  ckaixtd  /.-s  dif- 
be  thence  difcharged  by  due  courfe  of  law.     That  the  de-  'fridamifam"^! 
fendant  contriving  the  due  courfe  of  law  to  hinder  and  per-  ^  at  common 

.  ,    BW  j  although 

vert,  and  by  falfe  means,  &c.  to  procure  his  difcharge  and  &.•  HXM'.-.™™  v.t 
effeft  his  efcape,  &c.  on  the  26th  of  February,   33  Geo.  3.  *«"»*/"•«*- 

/*     *•*  _  _  J     faym:ntofmontyt 

with  force  and  arms  at,  &c.  did  forge,  Sec.  a  certain  writing  the  order  -.uas ;"« 
purporting  to  be  figned  in  the  name  of  the  faid  A.  Dawfon,  'j-^j^'^. 
&c.  and  to  contain  his  authority  to  the  fheriff  for  the  de- 
fendant's  difcharge,  &c.  as  follows:  t(  To  the  high  flieriff 
"  of  the  county  of  York,  his  deputy,  &c.  and  gaoler. — As 
"  to  any  writ,  attachment,  or  any  other  procefs  or  caufe 
"  whatfoever  at  the  fuit  inftance  or  promotion  of  me  A. 
"  Dawfon,  by  reafon  whereof  Leander  Fawcett  is  now  de- 
"  tained  a  prifoner  in  your  cuftody,  you  may  forthwith  dif- 
"  charge  and  fet  at  liberty  him  the  faid  L.  F.  unlefs  detained 
(f  at  the  fuit  of  fome  other  perfon ;  and  for  fo  doing  this 
"  (hall  be  your  warrant  and  indemnity.  (Dated)  26th  Feb. 
*'  J793*  (Signed)  A.  Dawfon,"  and  witnefied  by  one 
R.  W.  That  the  defendant  further  contriving  to  complete 
his  evil  purpofe,  unlawfully  wickedly  and  falfcly  did  forge, 
&c.  a  certain  other  writing  purporting  to  be  an  affidavit 
fubfcribed  and  fworn  by  one  R.  W.  (the  witnefs  to  the 
above  order)  before  one  J.  P.  one  of  the  commiflioners  ap- 
pointed for  taking  affidavits  in  B.  R.  Sec.  of  the  following 
tenor,  (fetting  forth  an  affidavit  of  the  execution  of  the 
before-mentioned  order) :  whereas  in  truth  and  fac~fc  the  pa- 
per-writing in  the  fsiid  fuppofed  affidavit  mentioned  was  not 
the  hand-writing  of  the  faid  A.  D.  nor  by  him  fubfcribed, 
nor  the  words  "  R.  W."  fubfcribed  as  \vitnefled  thereto,  nor 
the  name  R.  W.  Sec.  fubfcribed  to  the  faid  fuppofed  affida- 
vit, the  hand-writing  of  the  faid  R.  W.  And  then  it  pro- 
ceeded to  charge  that  the  defendant  produced  and  (hewed 
the  faid  feveral  falfe  forged  and  counterfeited  writings  to  the 
then  deputy  (heriff  of  the  faid  county,  and  that  the  defend- 
ant by  colour  and  pretence  of  the  forged  order  and  affidavi: 
11  faK 
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Ch.  XIX.  §7.    falfely  knowingly   and   deceitfully   obtained  his   difchargl 
o/™;,,™,-^  from  imprifonment    and 'thereby  efFeded  his  liberation  out 

at  common  laiv*  i 

,  of  the  gaol,  &c.    in  contempt,  Sec.     There  was  another 

count  in  fubftance  the  fame,  for  publifhing  the  faid  order 
knowingly,  Sec.  and  thereby  obtaining  his  difcharge. 

The  defendant  was  convicted,  and  the  following  queftions 
were  referved  for  the  opinion  of  the  Judges  ;  i .  Whether 
the  order  were  a  matter  of  fuch  a  public  nature  that  the 
counterfeiting  of  it  would  be  a  forgery  at  common  law. 
2.  Whether,  as  the  attachment  was  not  for  non-payment  of 
money,  the  order,  if  genuine,  would  not  have  been  a  mere 
nullity,  and  the  fheriff  not  authorifed  to  difcharge  the  pri- 
foner  under  it.  3.  Whether  upon  this  indictment  the  pri- 
foner  could  be  convicted  of  an  offence  within  the  flat. 
5  Eliz.  c.  14.  f.  3.  4.  Whether  if  he  could  be  fo  convided, 
the  punifhment  prefcribed  by  that  fe£lion  of  the  ftatute  is  fo 
far  fpecific  that  it  muft  neceffarily  be  directed  by  the  fen- 
tence.  Upon  the  conference  in  Eafter  term  1793?  the  cafes 

Ante,  861.  °^  Ward  and  Dickens  were  cited.  Lord  Kenyon  C.  J.  and 
Eyre  C.  J.  faid  that  there  was  an  injury  to  a  third  perfon, 
and  that  it  was  an  interruption  to  public  juftice  j  but  the 
latter  thought  it  was  not  a  forgery,  but  a  cheat.  The  mat- 
ter was  adjourned  to  Trinity  term,  when  Eyre  C.  J.  was 
ft  ill  not  fatisfied  as  to  the  forgery ;  though  he  thought  the 
indictment  good  as  for  a  cheat.  But  all  the  Judges  con- 
curred in  holding  that  the  offence  was  indictable  as  for  a 
mifdemeanor  at  common  law  j  and  a  great  majority  (a)  alfo 
thought  it  was  forgery  at  common  law. 

R.  v.  Cibbs,  1°  tne  fubfequent  cafe  of  Micah  Gibbs  an  objection  of  i 

i  £«it.  R.  173.  fimilar  kind  was  ftarted  upon  the  abfolute  nullity  of  the 
writing  (b]  alleged  to  be  counterfeited,  fuppofing  it  to  have 
been  genuine  :  but  no  opinion  was  given  on  that  point ;  as 
taking  it  to  be  a  forgery,  the  feflions  where  the  indictment 
was  found,  had  no  jurifdidtion  of  it. 

2.  By 

{a}  Mr.  Juftice  Bullet's  MS.  only  makesaqusere  as  to  the  opinion  of  Eyre  C.  J. 
But  it  appears  rVom  other  M9S.  as  well  as  his  own,  that  the  Judges  all  concurred  to 
fuftain'the  conviction  on  the  general  ground  only  before  mentioned. 

(«)  The  indiftment  there  charged  tint  the  defendant  being  a  perfon  aflfeflfd  tc 
certain  dutres  granted  upon  income  by  certain  commiffioners ;  and  under  pretence 
of  being  aggrieved,  having  appealed  to  certain  other  eommiffioners,  and  intending 
to  deceive  the  commiflioner*  of  appeal,  and  to  induce  them  to  believe  that  the 

particular* 


Forgery.  , 

*      J?     ?*~t,ta  Ch.  XIX 

2.  By  Statute.  o/«,4« 

The  ftatutes  relating  to  forgery  may  be  diftributed  into  lj $- •- 
fereral  clafles ;  as  they  relate, 

1.  To  Records.  By /***:<. 

2.  To  the  public  Funds  and  the  Blocks  of  public  Companies. 

3.  To  Notes  and  other  Securities  of  the  Bank  of  England  and 
other  public  Companies.        t 

4.  To  Stamps. 

5.  To  official  Papers ,  Securities,  and  Documents. 

6.  To  private  Papers,  Securities,  and  Documents. 

I.  By  flat.  8  Hen.  6.  c.  1 2.  f.  3.    "  If  any  record  or  par-         $  g.  a 

"  eel  of  the  fame  writ,  return,  panel,  procefs,  or  warrant  of       Ki.srJt. 

r  ,  8  H.  6.  c.  12. 

"  attorney  in  the  King's  Courts  of  Chancery,  Exchequer,  the  f^e  ante,  tit. 

«  one  bench,  or  the  other,  or  in  his  Treafury,  be  willingly  STEELS' 
t(  ftolen,  &c.    or  avoided  by  any  clerk  or  by  other  perfon  ;  at  length. 
"  becaufe  whereof  any  judgment  fhall  be  reverfed,  fuch 
"  ftealer,  &c.  or  avoider,  their  procurators,  counfdlors,  and 
<c  abettors,  thereof  incited  and  duly  convicted  by  their  own 
"  confeflion  or  by  inqueft,"  (half  of  whom  are  to  be  officers 
of  any  of  the  fame  courts,  and  the  other  half  common  ju- 
rors) "  fliall  be  guilty  of  felony."    The  inquiry  is  alfo  there- 
by directed  to  be  made  'oy  the  judges  of  the  faid  courts  of  the 
one  bench  or  the  other:  which  together  with  other  matters 
of  conftrucTion  on  this  ftatute,  fo  far  as  the  fame  relates  to 
dealing  as  well  as  avoiding  fuch  records,  has  been  already 
mentioned  in  another  place.     This  ftatute  does  not  extend 
to  the  judges,  clerks  who  are  inferior   to  them  being  firft 
named  ;  but  they  as  well  as  clerks  are  by  the  ftar.  8  Ric.  2. 
c.  4.  to   pay  a  fine  to  the  King,  and  make  fatisfaction   to 
the  party  "  for  falfely  entering  pleas,  or  rafing  rolls,  cr 
'*  changing  verdi£ls  to  the  difherifon  of  any  one."     Bcfides  i  Hawk,  cb.  43, 
which  it  is  clear  that  all  offences  of  this  nature,  whether  f'4' 
committed  by  means  of  forgery  or  other  wife,   tending  to 

particulars  of  his  income  delivered  in  and  the  deductions  claimed  by  him  to  be  al- 
lowed had  been  inquired  iaro,  examined,  and  approved  by  one  R  Elfe,  the  clerk 
to  the  firft  named  commiiTi  ir.ers,  ar,d  with  a  fraudulent  intent  to  give  effect  to  his 
appeal,  and  to  evade  the  duty,  at  the  bottom  of  a  paper  purporting  to  be  a  fchedu.'e 
of  the  defendant's  incoms,  did  forge,  &c  t'nc  lettfrs  R.  E.  purporting  to  be  the 
initials  of  the  faid  cleric,  and  did  eshibic  to  the  ioramiilioners  of  appeal  the  f»id 
(•per,  &c.  againft  the  peace,  xc. 

3  K  avoid 
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Ch.  XTX.  ^9.    avoid  or  interrupt  the  courfe  of  juftice,  are  high  mifdemcan*- 

Byftatutt, 

of  record'.       ors  at  common  law. 
*  But  further,  with  reference  to  the  offence  now  under  con- 

1  Hawk.  ch.  45    fideration,  it  has  been  holden  that  the  word  avoid  is  to  be 

2  Roll.  Rep!  81!  taken  in  a  large  fcnfe,  and  includes  rating,  clipping,  or  any 
ii  Rep.  34.        other  kind  of  avoiding  :  and  that  not  only  any  alteration  of 

a  record  whereby  the  judgment  is  revcrfedt  (by  which  is  to 
be  underftood  annulled)  but  alfo  whereby  it  is  fo  made  void 
as  to  be  reverfibley  is  within  the  ftatute  8  H.  6.  ;  and  that 
whether  made  before  or  after  judgment,  or  whether  or  not 
afterwards  amended  by  the  Court.  So  if  A.  B.  be  outlawed 
by  the  name  of  A.  C.,  and  afterwards  the  record  be  altered 
from  A.  C.  to  A.  B.,  this  is  within  the  ftatute,  becaufe  the 
record  as  it  flood  againil  A.  C.  is  thereby  annulled,  and  the 
judgment  prevented  which  might  have  been  given  on  a  writ 
of  error  for  this  defect  ;  and  the  ftatute  was  made  in  ad- 
vancement of  juftice  and  to  remedy  the  mifchief. 

In  no  inftance  can  the  counterfeiting  or  alteration  of  any 
judicial  procefs  or  matter  be  lefs  than  a  very  high  mifde- 
meanor,  as  tending  to  (top  or  impede  the  courfe  of  juftice, 
or  to  incroach  upon  the  judicial  power. 


§  9.  b 

^f/^ 
to*ft*ie*, 

5,G£k.V 

f-  77- 


S  Geo.  i.  c.  M. 

Faring  band- 

ivntifiF  !j  pro- 

frietvn  cffaret 

in  tbtfundi  of 
public  C'mfai:ieSf 

tjlabiijhed  by 
tariiam**,  or 

•fhe  DIVIDENDS 

thereof  \cr  the 


ANNUITIES  in 

thi  public  funds, 

cr  DIVIDENDS 

tkcr{(tft 


•2.    Public  Funds,  and  Stocks  cf  public  Companies. 

i.  The  flats.  8  Geo.  i.  c.  22.  f.  i.  and  31  Geo.  2.  c.  22. 
f-  77-  P«>tea  from  forgery  all  the  public  funds  then  or  fince 
eftablifhed  by  the  authority  of  parliament.  The  flats. 
31  Geo.  2.  c.  22.  f.  77,  and  4  Geo.  3.  c.  25.  f.  15.  extend 
the  fame  protection  to  the  parliamentary  funds  or  flocks  of 
-public  companies,  and  the  8  Geo.  i.  c.  22.  efpecially  in- 
eludes  the  South-Sea  Company,  as  the  flat.  9  Geo.  i.e.  12. 
and  other  acls  efpecially  include  particular  orders  and  public 
annuities. 

The  flat.  8  Geo.  I.  c.  22.  f.  i.  reciting  that  divers  frauds 
ancj  abufes  had  been  committed  "  by  forging  and  counter- 
"  feiting  the  hands  of  fome  of  the  proprietors  of  the  (hares 


"  politic  or  corporate  as  are  eftablifhed  by  act  or  acts  of 
<c  parliament  in  that  behalf,  or  fome  of  them,  or  by  forging 
<c  or  counterfeiting  the  hands  of  perfons  entitled  to  the  di- 
"  vidends  attending  the  faid  (hares,  or  fome  of  them,  or  the 
"  hands  of  perfons  entitled  to  annuities  in  refpe£l  whereof 
"  the  proprietors  have  transferable  (hares  in  2  capital  flock 


a  «rijf- 
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"  or  (locks  eftablimed  by  acl  or  afts  of  parliament  in  pro-   Ch  xix.  §9. 

*'  portion  to  their  refpeclive  annuities;  and  divers  frauds      -. 

"  and  abuies  have  been  or  may  be   committed  by  perfons       ' 

"  falfely  and  deceitfully  perfonating  the  true  and  real  pro  ;  cr 

"  prietors  of  the  faid  (hares  in  (lock  annuities  and  dividends,         'T,G 

"  or  fome   of  them,"   ccc.    for   better  prevention   enacls, 

*'  that  if  any  perfon  or  perfons  whatfoevtr  from  and  after 

"  the  i(lof]\!arch  1721  (hall  forge  or  counterfeit,  or  pro-  DEAVOURIXG 

,         ,  ,  .  ,    to  trar.tfc  iuck 

'«  cure   to  be  forged   or  counterfeited,  or  knowingly  and  jtartti  i^i:L: 
"  wilfully  a£t  or  allift  in  the  forging  or  counterfeiting  any 

,,     .  *  e  11-  •      n 

1  letter  ot  attorney,  or  other  authority  or  murument  to". 
ct  transfer,  affign,  fell,  or  convey,  any  fuch  fhare  or  {hares 
ct  or  any  part  of  fuch  (hare  or  (hares  of  and  in  fuch  capital 
"  (lock  or  (locks  as  aforefaid,  or  any  of  them  ;  or  to  receive 
*'  any  fuch  annuityorannuities,  dividend  or  dividends  as  afore- 
"  faid,  or  any  of  them,  or  any  part  thereof  ;  or  (hall  forge  or 
"  counterfeit  cr  procure  to  be  forged,  &c.  or  knowingly  and 
"  wilfully  a£l  or  afiift  in  the  forging  or  counterfeiting  any 
*'  the  name  or  names  of  any  the  proprietors  of  any  fuch  (hare 
**  or  (hares  in  (lock,  or  of  any  the  perfons  entitled  to  any  fuch 
*f  annuity  or  annuities,  dividend  or  dividends  as  aforefaid, 
"  in  or  to  any  fuch  pretended  letter  of  attorney,  inftrumenr, 
**  or  authority;  or  (hall  knowingly  and  (a)  fraudulently  de-  (")  The  flat. 
"  mand  or  endeavour  to  have  any  fuch  (hare  or  (hares  in  |'«\i^*" 
"  (lock,  or  any  part  thereof,  transferred,  adigned,  fold,  or  «ord  w  h«e  ia 
"  conveyed,  or  fuch  annuity  or  annuities,  dividend  or  divi-'1* 
"  dends,  cr  any  part  thereof  to  be  received  by  virtue  o/atiy 
"  fuch  counterfeit  or  forged  letter  of  attorney,  authority  or 
(t  inftrument  ;  or  (hall  falfdy  and  deceitfully  perfonate  any 
*c  true  and  real  proprietors  of  the  faid  (hares  in  (lock  annui- 
*'  ties  and  dividends,  or  any  of  them,  or  any  part  thereof, 
"  and  thereby  transferring  or  endeavouring  to  transfer  the 
"  (lock,  or  receiving  or  endeavouring  to  receive  the  money 
"  of  fuch  true  and  lawful  proprietor,  as  if  fuch  offender 
"  were  the  true  and  lawful  owner  thereof;  in  all  or  any 
"  fuch  cafe  all  and  every  fuch  perfon  and  perfons  (being 
"  thereof  lawfully  convided)  (hall  be  adjudged  guilty  of  fe- 
"  lony  without  benefit  of  clergy." 

The  (lat.  31  Geo.  2.  c.  22.  f.  77.  reciting  doubts  whether  3:  Ceo.  2.  c.*i. 
the  abovemeritioned  act   extended  to  the  like  forgery  and  I  ' 

rr 

offences  in  relation  to  fuch  capital  (locks  and  fands  as  ha  : 

i  uSt  nxrc  ij'prty 

3  K.  2  bteu 
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Ch.xix  §9.  been  eftabliflied  by  authority  of  Parliament  fmce  the  palling 

fffrfBffoeAt.  °f  tnat  a<^>  or  that  might.be  thereafter  eflabliQied,  re-ena6ts 

•  and  extends  in  terms  all  the  provisions  of  the  former  act  to 

.to  /feck,  then  or  «c  the  capitai  ftock  or  funds  of  any  body  or  bodies  politic  or 

created  by  afi'  "  corporate  edablifhed,  or  ivhich  jlall  be  efiabllfaed^  by  any 


•fparfamwt.       «  aft  or  .^s  of  Parliament,"  &c. 

4  Geo  3.0.25.       The  flat.   4  Geo.  3.  c.  25.  f.  15.    which   continued   the 

tut*  twpvttwi  corporation  of  the  Bank,  extends  the  fame  provifions  to  any 
"  capital  (lock  or  Hocks  of  any  body  or  bodies  politic  or  corporate 
"  which  now  are  or  hereafter  JLall  <k>~eflabliihed  by  any  act 
"  or  acls  of  Parliament,"  &c. 

3^  Geo  3.  c.  10.    '  By  flat.  33  Geo.  3.  c.  30.  reciting  that  "  the  laws  then 

JRtfitiaf  ceitain        re    •       \      •          >       i    i  r  i    •     r   °rr    •  r 

mifMtft  m  being  na"  been  found  inlumctent  to  prevent  forgeries 

"•  and  frauds  in  the  transferring  (locks,  annuities,  and  other 
"  public  funds,  tran&fer,ib!e  at  the  Bank  of  England  ;  and 
"  that  for  the  better  preventing  fuch  forgeries  and  frauds  in 
"  future,  it  was  neceffary  that  furtlier  provifion  fliould  be 
*'  made,  as  well  to  prevent  frauds  pradlifed  by  perfons  taking 
*'  upon  themfelves  to  make  transfers  in  the  books  of  thego- 
"  vernor  and  company  of  the  Bank  of  England,  of  flock  or 
"  annuities,  or  other  funds,  transferable  as  aforefaid, 
"  whereof  fuch  perfons  were  not  the  true  owners  and  propri- 
'*  etors,  as  to  prevent  forgeries  of  fuch  transfers  in  the  names 
"  of  the  true  owners  or  proprietors.  And  that  it  was  alfo 
"  neceffary,  the  better  to  prevent  fuch  forgeries  and  frauds, 
"  that  the  public  accounts  between  the  governor  and  com- 
"  pany  of  the  Bank  of  England  and  the  feveral  owners  and 
"  proprietors  of  (lock,  annuities,  and  other  funds,  transfe- 
'*  rable  at  the  Bank  of  England,  fliould  be  fecured  from  fal- 
"  fification  by  means  of  falfe  entries  therein,  or  of  the 
/'  alteration  of  any  of  the  words  or  figures  thereof,  or  by  any 
Perf»»s  moling,  "  other  ways  or  means  whatfoever  :"  enadls,  "  That  from 
»*j$i*gm»ak-  ((  and  after  the  iOth  of  May  1703,  if  anv  perfon  or  pcrfons 

ing,  transfers  of  a-         •  . 

jlock  in  any  ether    "  (hall  wilfully  make,  or  aflift  in   making,  any  transfer  of 
mm*  th™  the      «  any  intere(i    part    or  flaare  of  or  in  any  flock  or  flocks, 

e-Wners,  guilty  of  • 

ftlony.  "  annuity  or  annuities  or  other  funds,  transferable  at  the 

"  Bank  of  England,  in  any  of  the  books  of  the  faid  gover- 
ff  nor,  &c.  in  which  transfers  of  flock,  annuities,  or  other 
"  funds,  as  aforefaid,  are  made,  in  the  name  or  names  of 
ts  any  perfon  or  perfons,  not  being  the  owner  or  owners,  or 
"  proprietor  or  proprietors  of  fuch  {lock,  annuities,  or  other 

"  funds, 
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"  funds,  transferable  as  aforefaid ;  with  intent  to  defraud  Ch.xix.  §9. 
"  the  fakl  governor,  Sec  or  any  other  body  politic  or  cor-  - ee L[,fic'flt'cis. 
ft  porate,  or  any  perfon  pr  perfons  whatfoever,  fuch  perfon  .  - 

"  or  perfons  fo  m  iking,  or  aflifting  in  making,  fuch  transfer 
"  as  aforefaid,  (hall  be  deemed  guilty  of  felony,  without 
<c  bent- fit  of  clergy." 

By  f.  2.  "  If  any  perfon  or  perfons  whatfoever  (hall  from  -^  terfasfirg- 
"  and  after  the  icth  of  May  1793,  f^fety  make,  forge,  or  'p,'^  „£},?!, 
"•  counterfeit,  or  caufe  or  procure  to  be  falfcly  made,  forged,  &<• 
"  or  counterfeited,  or  fiiall  willingly  atl  or  affiil  in  the 
"  falfely  making,  forging,  or  counterfeiting  of  any  transfer 
"  of  any  intereft,  part,  or  (hare  of  or  in  any  (lock  or  (locks, 
"  annuity  or  annuities,  or  other  funds,  transferable,  or 
"  .which  by  any  acl  or  acts  of  parliament  (hall  hereafter  be 
"  made  transferable,  at  the  Bank  of  England,  or  of  or  in 
"  the  capital  (lock  belonging,  or  which  hereafter  (rnll  or 
"  may  belong  to  the  faid  governor,  &c.  called  bank  (lock-, 
"  or  (lull  utter  or  publifn  as  true  any  fuch  falfe,  forged,  or 
*'  counterfeited  transfer  as  aforefaid,  knowing  the  fame  to 
<{  be  fall"*,  forged,  cr  counterfeited  ;  with  intent  to  defraud 
"  the  faid  governor,  See.  or  any  oilier  body  politic  or  ccrpo- 
"  rate,  or  any  perfon  or  perfons  whatsoever;  all  and  every 
"  perfon  or  perfons  whatfoevcr  fo  offending  (hall  be  deemed 
"  guilty  of  felony  without  benefit  of  clergy." 

By  f.  3.  "  If  any  perfon  or   perfons  from  and  after  the  slxJ  a'fi  ptrfiiu 
"  faid  loth  of  May  1702,  (Lail  wilfully  make,  or  aflift  in  ""^  e'"^' 

/rj-  in  JfL3Mifif9 

"   making,  any  falie  entry,  or  fliall  wilfully  alter,  or  affift  in  A  ff  e"'r"'!  "> 

"  altering,  any  word  or  figure  in  any  entry  in  the  books  of  ^ .." 

*'  account  kept  by  the  faid  governor,  &c.  wherein  the  feve- 

"   ral  accounts  of  the  owners  or  proprietors  of  itock,  annui- 

"  ties,  or  other  funds,   transferable  at  the  Bank  of  England, 

"  are    entered   and   kept;   or  (hill   in  any  manner  wilfully 

»'  falfify  the  accounts  of  fuch  owners  and  proprietors  in  the 

<c  bi.oks  of  the  faid  governor   and  company,  wherein   fuch 

<c  accounts  are  entered  and  kept,  with  intent  to  defraud  the 

"  laid  governor,  &c.  or  any  other  body  politic  or  corporate, 

11  or  any  peifon  or  perfc-rs  whatfoever  ;  every  fuch   perfon 

"  or  perfous  fo  offending  (hall  be  deemed  guilty  of  felony 

"  without  benefit  of  clergy." 

Sec~l.  4.  reciting  that  <l  whereas  in  order  to  cover  and 
<*  conceal  forgeries  and  frauds  in  transfers,  dividend  war- 

3X3  "  rants 
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Ch  XIX.  §  9.   "  rants  have  been  fometimes  made  out  for  different  fumS 
ef public  jl'cks.'  "  tnan  tne  fums  really  due;"   enacls,   "  that  if.  any  clerk, 

. ««    "  officer,  or  fervant  of,  or  other  perfon  or  perfons  employed 

Psrfon*  mekir.fr  «  Or  intruded  by  the  laid  governor  and  company  (hall,  from 
dividend  war-  "  and  after  the  faid  lothofMay  1793,  knowingly  or  wil- 
ram,,,  outran-  tt  Ungly  make  out  or  deliver,  or  caufe  or  procure  to  be  made 

j  ported  for  Jeuen  ,  r 

yan.  '"'  out  or  delivered,  or  willingly  a£l  or  afiill  in  the  making 

,  *'  out  or  delivering,  of  any  dividend  warrant  for  a  greater  or 
"  lefs  amount  thar  the  perfon  or  perfons  on  whofe  behalf* 
"  or  pretended  behalf,  'fucli  dividend  warrants  (hall  be  made 
"  out,  is  or  are  entitled  to  ;  with  intent  to  defraud  the  faid 
"  governor,  &c.  or  any  other  body  politic  or  corporate,  or 
"  any  perfon  or  perfons  whatsoever;  all  and  every  fuch 
"  perfon  or  perfons  fo  offending,  and  being  convicted  of  fuch 
"  ofTence  or  offences  as  aforefaid  (hall  be  tranfported  for 
"  feven  years." 

.  3.  rpj^  ^a^  ^  QCO^  ^  c^  I22^  reciting  that  "  Whereas  by 

the  mode  "  the  feveral  flatutes  creating  and  authorizing  the  transfer  of 
****  "  the  Public  ftocks»  &c-  transferable  at  the  Bank  of  England, 
"  it  is  provided,  that  all  aflignments,  or  transfers  thereof, 
<c  (hall  be  entered  and  regifterecl  in  books  to  be  kept  by  the 
"  accountant-general  of  the  Bank,  which  entries  fhallbe  fign- 
*'  ed  by  the  parties  making  fuch  aflignments  or  transfers,  or 
"  if  fuch  parties  be  abfent,  by  their  refpeclive  attorney  or  at- 
'*  tornies  thereunto  lawfullyauthorized  in  writing  under  their 
*c  hands  and  feals,  fo  be  attejted  ly  tivo  or  more  credible  wit* 
"  nejjes ;  and  the  fame  regulation  is  prefcribed  and  obfeived 
'*  with  refpe£l  to  the  atttltation  of  letters  of  attorney  for  the 
"  transfer  of  any  part  of  bank  flock:"  and  further  reciting 
that  by  the  flat.  9  Ann,  (c.  21.)  and  other  a£ts,  and  by  the 
charter  of  the  (South-Sea)  company  the  like  regulations  pre- 
vail in  transfers  of  South-Sea  flock  ;  and  alfo  of  Eaft-IncHa 
(lock  by  the  regulations  of  that  company  ;  "  and  that  it  is 
**  expedient  that  provifion  fhould  be  made  for  the  prevention 
«c  of  all  frauds  and  impofitions  upon  the  faid  refpeclive 
**  governors  and  companies  and  the  faid  united  company, 
"  refpe£ling  the  transfer  of,  or  the  receipt  of  dividends 
€<  upon,  any  of  the  public  funds  or  annuities,  transferable 
<{  at  the  Bank  of  England,  or  of  bank  flock,  or  of  the  capital 
"  flock  of  the  faid  South-Sea  company,  or  of  the  faid  united 
"  company,  or  any  other  flocks  or  funds 'ariftng  thereout,  or 

"  transfer- 
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««  transferable,    or  which  (hall  hereafter  be  made  rransfe- 

"  rable,  at  the  South-Sea  houfe  or  Eaft- India  houfe  refpec-    effui 

"  tively  :"  ena£ls,  "  That  if  any  perfon  or  per fons  whatever  • 

«  (hall  from  and  after  the  iftof  Auguft  1797,  falfely  make,  JlSf^S,. 

'«  forge,  or  counterfeit,  or  caufe  or  procure  to  be  falfely  nejit  to  in}fr»- 

"  made,  forged,  or  counterfeited,  or  (hall  willingly  acl  or  J^£*rerrt*. 

«  afiift  in  the  falfely  making,  forging,  or  counterfeiting  the  ceiptoffniJetA, 

...  .          •  •  •  of  ftc.ks  a:  :  • .' 

"  name  or  names,  band-writing  or  hands- writing  ot  any  Bar.k,  cr  of  :b: 
<*  perfon  or  perfons  as,  or  purporting  to  be,  the  witnefs  or  &-*  S«  ^ -£'-.'? 
41  witneffes  attefting  the  execution  of  any  letter  of  attorney,  jtdtt»A 
"  or  other  authority  or  iuflrument,  to  transfer,  adign,  fell,  or  ef/t^ar.j  >>e 

1  n        i  irjr.^orttd  t'.r  f 

"  convey  any  intereft,  part,  or  (hare,   of  or  in  any  Lock  or  ytfnttrfgf» 

"  (locks,  annuity  or  annuities,  or  other  funds,  or  the  divi..><:*/'/7<r./ 

*  _  _       «wnr  tfi  f «<  Ca«r< 

"  dends  thereof,  transferable,  or  which,    by  any  act  or  acts  fan  a-wjrd, 

«'  of  parliament,  (hall  hereafter  be  made  transferable  at  the 

"  Bank  of  England,  or  of  or  in  the  capital  (lock  belonging, 

"  or  which  hereafter  (hall  or  may  belong, to  the  governor,  &c. 

«'  of  the  B.»nk  of  England,  called  bank  ftock,  or  to  the  gover- 

"  nor,  &c.  (of  the  South-Sea  company),  or  under  their  care 

"  or  management,  or  of  or  in  the  capital  ftock  belonging,  or 

"  which  hereafter  (hall  or  may  belong,  to  the  faid  united 

*'  company,    &c.    trading   to    the  Eail-Indies,   commonly 

"  called  Ball-India  dock,   or  of  any  letter  of  attorney,  or 

"  other  authority  or  inftrument,   to  receive  any  dividend  or 

"  dividends  on  any  of  the  faid  {\ocks,  annuities,  or  other 

"  funds  i  or  (hall  utter  or  publilh,  as  true,  any  fuch  letter. 

"  of  attorney,  or  other  authority  or  inftrument,  containing 

"  fuch  falfe,  forged,  or  counterfeited  name  or  names,  hand- 

*'  writing  or  hands-writing,  of  fuch  attefting  witnefs  or  wit- 

"  nefles  as  aforefaid,  knowing  fuch  name  or  names,  hand^ 

«<  writing  or  hands-writing,  to  he  falfe,  forge.d,  or  counter-. 

f{  feited  j    all    and    every    perfon    or    perfons   whatever   fq 

**  offending,  and   being  convicled  of  any  fuch  offence  or 

"  offences  as  aforefaid,   (hall  be  adjudged  guilty  of  felony, 

"  and  (hall  be  tranfported  for  feven  years  •,  or  (hall  be  ad- 

'<  judged    to    fuffcr  fuch   leffcr  punifhment  as   the  Court4 

"  before  whom  fuch  offender  or  offenders  (hall  be  trieda 

<<  (hall  think  fit  to  award."     This  is.  made  a  public  a£l. 

The  flats.  35  Geo.  3.  c.  66.  and  37  Geo.  3.  c.  46.  fcr; 
making  certain  annuities  created  by  the  parliament  of  Ireland, 
transferable,  and  the  dividends  thereon  payable  at  the  Bank^ 

3  ^  *\ 


872  Forgery. 

Ch.xix.§9.    of  England,    &c.  enaft,  (f,  2.)  "  That  it  fhall  and  may  be 
cf  pukfrjlt'ks.    "  lawful  for  the  governor,  &c.  of  the  Bank  of  England  to 

, "  authorize  and  direct  their  accountant-general  for  the  time 

35600.3.0  66.  «<  being  to  keep  books"  wherein  all  aflignments  or  transfers 

c." V^/      ^  J'     "  °^  f^e  ^a^  (*'  e'  tnerem  before  mentioned)  annuities  and 

Regvlathus for      «  principal  fums  or  flock  fhall  be  entered  and  regiftered  in 

^aytn'r.f'o/cert'ain  "  fuc^  manner  as  the  faid  governor,  &c.  fhall  direct  •,  which 

unnu'.ties  and  di-    t<  entry  fhall  be  figned  by  the  parties  making  fuch  affign- 

•vidtndt  from  r  .  r     .      .  .  11- 

Ireland  to  the  "  ments  or  transfers,  or  it  fuch  parties  be  abfent,  by  their 
£ank  cf  England,  u  refpec~tive  attorney  or  attornies  thereunto  lawfully  autho- 
<c  rized  in  writing  under  his  her  or  their  hand  and  feal,  or 
"  hands  and  feals,  to  be  attefled  by  two  or  more  credible 
"  witnufles  ;  and  that  the  feveral  perfons  to  whom  fuch 
*f, transfers  (hall  be  made  fhall  refpedlively  underwrite  their 
*{  acceptance  thereof  by  themfelves  or  by  their  refpective 
*l  attorney  or  attornies  thereunto  lawfully  authorized  in 
«'  manner  aforefaid ;  and  that  no  other  method  of  afligning 
<c  or  transferring  the  faid  annuities  and  principal  fum  or 
. '*  (lock,  or  any  part  thereof,  or  any  intereft  therein,  fhall  be 
"  good  or  available  in  law.  Provided  th;it  no  ftamp  duties 
*(  whatfoever  (hall  be  charged  on  any  of  the  faid  transfers, 
"  nor  on  any  receipt  for  any  payment  in  refped  of  the  faid 
"  annuities,  or  the  faid  principal  fums,  or  ilock,  or  the  in-? 
"  tereft  thereof,"  £c. 

F<>r«ing rtwpn  Byf.  3.  reciting  that  "  whereas  for  the  prevention  of 
"tyhar.^or'dcben.  "  forgeries  and  frauds  in  refpeft  of  the  receipts,  payments, 
tuns  under  the  *<  ancj  transfers  made  or  given  in  purfunnce  of  this  acl,  it  is 
Htkervoitkir  "  neccfiary  that  the  like  provifions  mould  be  enacted  as  by 
without  names  of  «  j^g  jaws  novv  jn  bejng  are  already  in  force  refpccling 

f^fcriteri  ]   or  .  ;  » 

altering  jack;       '*  frocks,  annuities,  and  other  public  funds  transferable  at 

4ea:b-  *'  the  Bank  of  England,   be  it  cnaded  that  from  and  after 

«'  the  pafling  of  this  act,  if  any  perfon  or  perfons  fhall  forge 

"  or  counterfeit,  or  caufe  or  procure  to  be  forged  or  coun- 

((a)Theftat.      "  tcrftited,  or  (a)  wilfully  a6l  or  affift  in  the  forging  or 

8  Gfo.  2.  c  22.  ft  counterfeiting  any  receipt  or  receipts  for  the  whole  or  any 

has  the  worrfs  r     i        r  •       r   \  r     •       • 

itn>,iu:ng-y  or.d  "  part  or  parts  of  the  laid  fubfcriptions,  or  contributing  to- 
t(  vvart{s  tjie  faid  (loans  or  principal  fums  refpcdively,)  or 
"  any  debenture  or  debentures  purporting  to  entitle  any 
"  perfon  or  perfons  or  body  politic  or  corporate  whatfoever 
f  to  any  principal  fum  or  the  intereft  thereon,  or  any  an- 
"  nuity  or  part  of  any  principal  fum,  intereft,  or  annuity, 

"  payable 
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"  payable  under  the  faid  (refpedtive  acts  of  parliament  of    ch  XIX.  §9. 
"  Ireland)  either  with  or  without  the  name  or  names  of  any      ,s-v  ?*''"?'', 

'  CJf!ii>  ICjtSlfS* 

"  perfon  or  perfons,  or  body  politic  or  corporate  "being  in-  _ 
"  ferted  therein  as  the  fubfcriber  or  fubfcribers,  or  contri- 
"  butor  or  contributors,  or  payer  or  payers,  towards  the  faid 
"  (loans  or  principal  fums  refpectively)  or  any  part  or  p^.rts 
"  thereof;  or  (hill  alter  any  number,  figure,  or  word  there- 
"  in;  or  utter  or  publi(h  as  true  any  fuch  falfe,  forged, 
"  counterfeited,  or  altered  receipt  or  receipts,  debenture  or 
"  debentures,  with  intention  to  defraud  the  governor  and 
"  company  of  the  Bank  of  England,  or  any  body  politic  or 
"  corporate,  or  any  perfon  or  perfons  whatfoever  ;•  every 
"  fuch  perfon  or  perfons  fo  forging  or  counterfeiting,  or 
"  caufing  or  procuring  to  be  forged  or  counterfeited,  or 
"  wilfully  acting  or  aflifting  in  the  forging  or  counterfeit- 
"  ing,  or  altering  uttering  or  publishing  as  aforefaid,  fhall 
"  be  deemed  guilty  of.  felony  without  benefit  of  clergy  (a)." 

Sect.  4.  contains  the  fame  provifion  as  the  (tat.  8  Geo.  I.  Ante,  S66. 
c.  22.  f.  I.  before  mentioned,  adding   the  word  interejl  to 
"  annuities  or  dividends"  there  mentioned;  and  f.  7,  8,  9, 
&    10.    re-enact  the  provifions  of  the    flat.   33    Geo.   3.  Ante,  863. 
c.  30.  before  dated. 

By  f.  5.    "  If  any  perfon  or  perfons  fhall  forge,  counter-  Fc^'^z  ar  utter 
"  feit,  or  alter  any  dividend  warrant,  or  warrant  for  pay  me:..  .-',«««'. 

"  of  any  annuity,  intereft  or  money  payable  in  purfuance  of 
"  this  act  (refpectively)  at  the  Bank  of  England,  or  any  in- 
"  dorfement  thereon;  or  fhall  offer  or  difpofe  «f  or  put  away 
"  any  fuch  forged  counterfeited  or  altered  dividend  warrant, 
"  or  warrant  for  payment  of  any  annuity,  intereft,  or  mo- 

(a)  This  is  a  common  claufe,  the  fubftancecf  which  is  to  be  found  in  other 
afts  for  railing  new  loans.  Vidt  41  Geo.  3.  (U.  K.)  c.  3.  f.  24.  The  laft  of 
thefe  acb  io  print  is  the  42  Geo.  3.  c.  8.  f.  26.  whereby  "  if  any  perfsn  or  par - 
•'  fons  fhill  forge  or  counterfeir,  or  caufe  or  procure  to  be  forged,  &c.  or  ihill 
"  willingly  aft  ir  ailiit  in  the  forging,  &c.  aiy  certiricite  or  certificates,  receipt  or 
"  receipts,  cirefted  to  be  made  out  by  this  ac~r.,  or  any  affignment  thereof  or  in- 
*'  dji  lenient  thereon,  or  ftall  alter  any  number,  figure,  cr  w.  rd,  in  any  fuch  cer- 
<«  tificate  or  receipt,  or  in  any  affignrnent  thereof,  or  ir,d»rfsment  thereon ;  cr 
"  utt;r  or  pub,,fh  as  true  any  fuch  falfe,  fo.-gfd,  counterfeited,  or  ai:ered  certifi- 
f  cate  or  certificates,  receip:  or  receipts,  or  aflignment  or  aiTignments  ther  of,  or 
"  indorterr.er.t  or  indorsements  thereon  ;.  with  intent  to  defraud  his  f.Jajeity,  or 
f»  the  governor  and  company  of  the  Bank  of  England,  or  any  body  politic  or  cor- 
"  porate,  or  any  perfon  or  periods  whatfoever  ;"  every  fuch  offender  ihill  on  con- 
:  juilty  of  fe'.ony  without  clergy. 

«  ney, 
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Ch.xix.§  9.    "  ney»  payable  as  aforefaid,  or  the  indorfement  thereon;  or 

•f  ML^jfori     "  Demand  tne  m°"ey  therein  contained  or  pretended  to  be 

.  ....    ,.,    ,     .    "  due  thereon,  or  any  part  thereof,  of  the  faid  governor  and 

"  company  of  the  Bank  of  England,  or  any  their  officers  or 

"  fervants ;  knowing    fuch    dividend    warrant,   &c.    to  be 

"  forged,  counterfeited,  or  altered ;  with  intent  to  defraud 

"  the  faid  governor,  &c.    or  their  fucceffors,   or  any  other 

<c  boily  politic  or  corporate,  or  any  perfon  or  perfons  whatfo- 

*f  ever  ;  every  perfon  or  perfons  fo  offending  (hall  be  deemed 

"  guilty  of  felony  without  benefit  of  clergy." 

The  fubftance  of  this  claufe  as  a  general  provifion  is  to 
Pert,  f.  10.        be  found  in   the  fiat.  15  Geo.  2.    c.  13.  f.  n.  after  men- 
tioned. 

Cade's  cafe,  John   Henry   Gade  was  tried  before  Lawrence  J.  at  the 

MS.'jud.         '  Old  Bailey,  February  1796,  on  an  indi&ment  charging  that 
An  ir.diBmtnt  j»r  William  EUrrifon  ivas  polTefTed  of  and  entitled  to  co/.  intereft 

forging    a  tranf-  f  JJ  JJ         J 

*ftr  of  a  Jbarc  in  or  fhare  in  the  confolidatecl  3  per  cent,  annuities;  and  that 

'char W  ''bat*'  tne  prifoner  whilft  W.  H.  was  fo  poffeffed  of  and  entitled  to 

vf.H.waiptf-  the  faid  50!.   &c.   did  falfely  make  forge  and  counterfeits 

tll'rd  to  "fab"  transfer  of  the  faid  50!.  intereft  or  fhare,  with  the  name  of 

jbare;  and  tbe  tfoe  faij  \y.  H.  thereto  fubfcribed,  purporting  to  have  been 

ti'idena  ivas  that  .  _ 

•  former  o-wmr  figned  by  the  laid   W.  H.,   and  to  be  a  transfer  of  the  faid 


icrrt  ,      &c>    f  th      fa}d  W    R>  t  W    w      ^     t 

tie  fame  into  the      ? 

nucie  cftbejaid    of  which  is  as  follows  ;  (fetting  it  out)  ;  with  intent  to  de- 


tne  governor  and  company  of  the  Bank  of  England, 
virtue  nf  a  ht-  contrary  to  the  form  of  the  ftatute,  &c.  Other  counts 
w?Vt?«i  charged  the  intent  to  be  to  defraud  W.  H.  and  W.  W. 
acuptcd  juck  Others  charged  the  prifoner  with  publishing  the  transfer* 
MfrWAy  ftat  knowing  it  to  be  forged,  with  the  fame  intent.  And  others 
3iGeo  3.c  .28.:  again  charged  the  prifoner  generally  with  forgingr  a  certain 
yttkeUvKllnftm  e  &  .  c  c  •  n.  .  A.  ' 

tbt  (tat.  330.  3.  transfer,  to  wit,  a  transfer  or  an  interelt  and  ihare,  viz.  501. 


c.  30.;  nor  ,tit    jntereft  and  fhare  of  and  in  certain  annuities  transferable 

any  ol'jeflion  that 

jack  transfer  -was  at  the  Bank  of  England,  commonly  called  st  confolidated 
tc  7  per  cent,  annuities,"  without  ftating  to  whom  the  ftock' 

ffffutffu  t?y  [ftf  J   r 

regulator.!  at  the  belonged,  or  reciting  the  ftatutes  relating  thereto,  in  fraud 
fr,"form,  in     of  the  fame  feveral  perfons, 

*^tbfr*mMlt         ^n  ^"uPPort  °f  r^e  cnarge  it  was  proved  that  the  prifoner 

(z  Leach,  ^47.     and  Henry  Harland  being  executors  of  John  Howard  who 

had  by  his  will  given  50!.  in  the  3  per  cent,  confols  to  his" 

grandiba  William  Harrifon,   on  the   Uth  January   1796 

transfer-* 
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transferred  the  fame  into  the  name  of  "William  H.mifon  ;  ch.xix 
but  the  transfer  never  was  accepted  by  William  Harrifon.  That  ,  ; 
afterwards,  on  the  I4th  of  January,  the  prifoner  brought  his  J 
own  fon  with  him  to  the  Bank,  whom  he  reprefented  to  be 
William  Harrifon  ;  and  by  the  intervention  of  a  broker  the 
flock  was  agreed  to  be  fold  to  William  Weft  j  and  the  pri- 
foner's  fon  in  his  prefence  figned  the  transfer,  which  was 
properly  filled  up  :  but  as  he  wrote  the  name  "  Harrifjou1' 
with  a  double  (fr)  it  was  required  of  him  to  bring  an  affidavit 
that  he  was  the  perfon  defcribed  in  the  books  of  the  Bank  by 
the  name  of  Harrifon  with  a  fingle  (s)j  in  confequence  of 
which  the  broker  did  not  pay  over  the  money  he  had  receiv- 
ed from  Weft  for  the  ftock,  and  the  transfer  was  not  wit- 
nefied  ;  which  according  to  the  printed  form  of  transfers 
ufed  at  the  Bank  fliould  be  done.  It  appeared  alfo  on  the 
examination  of  clerks  of  the  Bank  that  dividends  may  be  re- 
ceived on  ftock  before  it  is  accepted  ;  but  that  there  are  po- 
fitive  orders  not  to  transfer  any  ftock  till  it  has  been  accepted  ; 
which  the  clerks  fhould  fee  done  :  but  that  with  the  ftock- 
jobbers  transfers  are  too  often  made  without  the  ftock  being 
firft  accepted. 

It  was  objected  for  the  prifoner  that  as  the  ftat.  33  Geo.  3.  4  :;.,,<-.  ,/•.;. 
C.  28.   requires  "  that  the  books  fliall  be  kept  at  the  Bank  J  ""p''  a>tt>* 

r         i  '  r     11  »•  .    bitart  (ft  cu:  ti 

'  for  the  entering  of  all  transfers,  which  (hall  be  conceived  ,£M5Ceo.  -. 
"  in  proper  words  for  that  purpofe,  and  (igned  by  the  partie-, 
««  making  fuch  transfers,  and  that  the   feveral  perfons  to  ubtr  f»  - 
f<  whom  fuch  transfers  (hall  be  made  fhall  underwrite  their  fw'  2  Leacb» 

55* 

;f  acceprance  thereof,  and  no  other  method  of  transferring 
"  or  affigning  the  faid  annuities  (hall  be  good  or  available 
"  in  law  ;"  that  the  evidence  did  not  fupport  the  indicl- 
ment  :  firft,  For  want  of  the  acceptance  of  Harrifon  of  the 
transfer  made  to  him  by  the  executors  of  Howard  ;  till  which 
time  it  was  contended  that  the  transfer  was  incomplete,  and 
Harrifon  was  not  pofielTed  of  the  50!.  ftock.  Secondly, 
Becaufe  that  till  the  ftock  was  accepted  no  transfer  at  all 
could  be  made.  3dly,  Becaufe  the  inftrument  given  in 
evidence  as  a  transfer  in  the  name  of  William  Harrifon  was 
not  witnefled  ;  which  being,  as  was  contended,  a  part  of 
the  words  in  which  transfers  were  conceived,  the  inftrument 
was  not  available  in  law,  and  therefore  no  transfer.  And  the 
want  of  witneffing  was  compared  to  the  omiffions  in  tue  bill 
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Ch.xix.§9.    of  exchange  in  Moffat's  cafe,  Leach,  337.  (a)     The  jury 

cf^lblic'ft'cki     f°und  the  prifoner  guilty,  but  fentence  was  refpited  till  the 

—  j    Judges  could  be  confulted  on  thefe  objections  :  and  in  Eafler 

term  1796  they  were  all  over-ruled,  and  the  offence   was 

holden  to  be  complete.  , 

The  indictment  in  the  above  cafe  was  fupported  in  argu- 
ment by  the  counfel  for  the  profecution  on  the  2d  feel,  of 
the  flat.  33  Geo.  3.  c.  30.  And  in  the  June  feflions  follow- 
z  Leach,  ?66.  jng  Mr.  Juftice  Buller  is  flated  to  have  delivered  the  opinion 
of  the  Judges  to  this  effect.  After  Hating  the  objections, 
which  had  been  urged  in  the  Exchequer-chamber,  he  ob- 
ferved  as  to  the  two  firft  that  two  anfwers  had  been  given, 
i.  That  the  flock  veiled  in  W.  H.  by  the  mere  a£l  of  tranf- 
ferring  it  into  his  name  ;  and  that  if  he  had  died  before  he 
had  accepted  it,  yet  it  would  have  gone  to  his  executors  as 
part  of  his  perfonal  eftate.  2.  That  the  nature  of  the  of- 
fence would  not  have  been  altered  if  W.  H.  had  not  had  any 
{lock  ftanding  in^his  name  ;  for  the  transfer  forged  by  the 
prifoner  was  complete  on  the  face  of  it,  and  imported  that 
there  was  fuch  a  defcription  of  (lock  capable  of  being  tranf- 
ferred.  Neither  the  forgery  nor  the  fraud  would  have  been 
lefs  complete  if  Harrifon  had  really  had  no  flock.  As  to 
the  3d  objection,  that  the  Judges  all  thought  that  the  entry 
and  fignatures  as  flated  in  the  indictment  were  a  complete 
transfer  without  the  atteftation  of  witnefTes,  which  was  no 
part  of  the  intlrument,  but  only  required  by  the  Bank  for 
their  own  protection  ex  abundanti  cautela. 

3.  Notes  and  other  Securities  of  the  Bank  of  England  and  other 

public  Companies. 

§  IO.  i.   Of  the  Bank  of  England.   The  ft.  15  Geo.  2.  c.  13.  f.  i  r. 

the* Bank  of  / nz-  cnacls,  "  That  if  any  perfon  or  perfons  fhall  forge  counter- 
iand.  tt  fejt  or  alter  any  bank  note,  bank  bill  of  exchange,  divi- 

e.,-  t  i,.     >    "  dend  warrant, -or  any  bond  or  obligation  under  the  com- 
Forgmg  Bank       «  mon  feal  of  the   faid  company,  (i.e.  Bank  of  England] 

notes,  bills,  dl-  .  .       &  ' 

v;.:r>:i wan-ants,  "  or  any  indoriement  thereon,   or  lhall  oiler,  or  diipofe  of, 
1 6,:!',  ori*£»ft-  tt  or  put  away  aily  fuch  forged   counterfeit  or  altered  note, 

»£>:>:  ;  or  tfitr-  '  ' 

ir.g,&c.tbej*me,  *'   &c.  or  the  mdorfcment  thereon,   or  demand  the  money 
""  ^«"»*ti»^*fl-  it  therein  contained  or  pretended  to  be  due  thereon,  or  any 

".t y  tbfr-cin,  iwi-  i  ' 

<  fdmits.     <{  part  thereof  of  the  faid  company  or  any  their  officers  or 

(a)  Lad  edit,  z  vo!.  483. 

"  fervantSy 
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tc  fervant.;,  knowing  fuch  note,  Sec.  to  be  forged  counter-    Ch.xix.§ia 

/-•i  i         •  i    •  r         iir'j  Bi  flztuit, 

retted  or  altered,  with  intent  to  defraud  the  laid  company,  ej- ^, 
<l  or  their  fucceil'irs,  cr  any  •  ther  perfon  or  perfons  w       - 

.  l$Geo.  3   c.  79. 

;   every  perfon  or  perfons  fo  offending,   and  being   

"  thereof  convicted  in  due  form  of  law,   (hall  be  deemed  ^r^Bugs'scafe 
"  guilty  of  felony  without  benefit  of  clergy."  "oVrTi*  ^ 

By  feveral  ft  :tutes  paffcd  in  the  reign  of  King  V»'illiam  3.7*8  ^  1- 
*'  the  forging  or  counterfeiting  the  common  feal  of  the  cor-  g  &  ,  w."  -. 
"  poration   of  the   governor  and   company  of  the  Bank  of  c-  -°-  f-  3*- 
tf  England,"    is   made    felony   without   benefit   of  clergy;  s^ 
which  provifion  ftill  remains;  for  the  ftat.  I  £  Geo.  i.  c.  o., 
which  left  feveral  of  the   offences  contained  in   thofe  acts 
fimple  felonies,  makes  no  mention  of  the  common  feal,  and 
referves  all  the  pains  and  penalties,  &c.  of  former  acis  not 
thereby  altered. 

By    ii   Geo.  -3.  c.  -o.  f.  i.     "  If  anv  perfon  or  perfons   nGeo.  3.  0.79. 

»!.,«-  r          *ubr-g   or  *"<**- 

'*  (other  than  the  oincers,  lervants,  v,  ,  or  agents  for  -ir.g!j  b*vt>>g  i* 

tf  the  time  being  of  the  governor  and  compinv  of  the  Bank, 

.  8  '        '  _  '    Kir.n  Jor  rnat&g 

"  to  be  authorif-d  and  appointed  by  them  for  that  purpo! ',  .  the 

"  and  for  the  ufe  of  tue  C-'ul  governor  and  companyonly),  fhall  ^5 '^c_ . 
"  make  or  ufe,  or  caufL-  or  procure  to  be  made  or  ufed,  or  i-jlah  i*  :he  frt- 
«'  knowingly  aid  or  aiTift  in  m.:ki:iT  or  utln^,  cr  [\vithoc: 
'*  ing  authorifed  as  afc:  ;nhisher 

c<  or  their  curtodv  or  poi7ri7io'i,  .  .1  excufe,  [the 

proof  whereof  (h.ili  lie  on  the  perfon  sc:  .-ne, 

mould,  or  inflrumer.t,  for  the  m-aking  of  pa       .         .   the 
words  Ban*  fiance  of  fuch  pa- 

c<  per;  or  (hall  make,  or  caufe  or  procure  to  be  made, or  know- 
ingly  aid  or  afRtl  in  the  making  any  p^per,  in  the  fubftance 
"  of  which  the  faid  words  Bank  of  England  (hall  be  visible  ;  cr 
if  any  perfon  (except  as  before  exceptcd)  (hali  by  any  art  or 
'*  myileryor  contrivance  caufe  or  procure  the  faid  words  / 
"  of  England  to  appear  vifiole  in  the  fubftance  of  any  paper 
**  whatfoever  ;  or  knowingly  aid  or  ^  -G-p-g  ine  faid 

(t  words  Bank  of  England  to  appear  in  the  fubftance  of  any 
"  paper  whatfoever,  every  fuch  offender  (hall,  being  thereof 
*<  lawfully  convicted,  be  adjudged  a  felon  without  benefit  of 
"  clergy." 

And  after  reciting  (f.  2.)  "  that  perfcns  have  taken  in 
«  payment  and  otherwife  received  notes,  inhnd  bills,  and 

"  biLs 
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Ch.  xix.  §  10.  "  bills  of  exchange,  with  certain  words  and  characters  fo 

*f  tubWtcuriti's  "  nearty  refembling  the  notes  and  bills  of  the  faid  governor 

tftUBank,&c.  tf  and  company  as  to  appear  to  fuch  perfons  to  be  the  notes 

1  "  or  bills  of  the  Bank  of  England  ;  to  the  great  prejudice  of 

WHI'TE  IET-  "  public  credit,"  it  is  enaded,  «  that  if  any  perfon  or  per- 

TERS  o^f  <«  fons,  without  being  authorifed  and  appointed  as  aforefaid, 

cRouNn,  or  "  ^la^  engrave,  cut,  etch  or  fcrape  in  mezzotinto,  or  caufc 

knowingly  having  «  or  procure  to  be  engraved,  &c.;  or  (hall  knowingly  aid  or 

fuchinfof/e/ion,  _\    .         . 

uttennz,&c.  ;<  anilt  in  the  engraving,  &c.  in  or  upon  any  plate  or  cop- 


toimpn-    tt  per  brafs,  fteel,  pewter,  or  of  any  other  metal  or  mixture 

Jonmcnt.  * 

"  of  metals,  or  upon  wood,  or  any  other  material  or  any 
"  plate  whatfoever,  any  promifibry  note,  inland  bill,  or  bill 
"  of  exchange,  or  blank  promiflbry  note,  inland  bill,  or  bill 
"  of  exchange,  or  part  of  a  promifTory  note,  inland  bill,  or 
"  bill  of  exchange,  containing  the  words  Bank  of  England % 
"  or  Bank  poft  billy  or  any  Word  or  words  exprefiing  the  furn 
"  or  amount,  or  any  part  of  the  fum  or  Amount  of  fuch 
"  promifTory  note,  inland  bill,  or  bill  of  exchange,  in  white 
t(  letters  $r  figures  on  a  black  ground ;  or  (hall  ufe  any  fuch 
t(  plate  fo  engraved,  &c.  or  (hall  ufe  any  other  inftrument 
"  for  the  making  or  printing  any  fuch  promiflbry  note,  in- 
"  land  bill,  or  bill  of  exchange,  or  blank  promiflbry  note, 
"  inland  bill,  or  bill  of  exchange,  or  part  of  a  promiflbry 
««  note,  inland  bill,  or  bill  of  exchange ;  (or  (a] )  if  any  per- 
"  fon  or  perfons  (without  being  authorifed  and  appointed  as 
"  aforefaid)  (hall  knowingly  have  in  his  her  or  their  cuftody 
"  any  fuch  plate  or  inftrument,  or  mail  knowingly  and  wil- 
«'  fully  utter  or  publi(h  any  fuch  promiflbry  note,  inland 
"  bill,  or  bill  of  exchange,  blank  promiflbry  note,  inland 
"  bill,  or  bill  of  exchange;  every  ftrch  offender  (hall,  being 
"  convicted  thereof,  be  committed  to  the  common  gaol  of 
"  the  county  or  place  where  the  offence  mall  be  committed 
"  for  any  fpace  not  exceeding  fix  months."  With  a  provifo 
(f.  3.)  not  "  to  extend  to  fuel:  perfon,  who  being  po  lie  fled 
««  of  any  fuch  note  or  bill,  (hall  only  utter  the  fame  by  cat- 
"  rying  the  fame  for  payment  to  the  ifluers,  drawers,  ac- 
«*  ceptors,  or  indorfers  thereof  refpetlively,  or  ufing  proper 
"  means  to  compel  the  payment  of  any  fuch  note  or  bill." 

(a]  The  word  or  is  here  omitted  in  Runnington's  edition  of  the  Statutes,  pso- 
bably  by  a  Otittakt  of  the  prefs. 

Tlic 
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The  fht.  41  Geo.  3.  c.  39.  reciting  that    "  whereas  the  ch.  XIX.  ^  10. 
*  forgery  of  bank  notes,   bank  bills  of  exchange,  and  bank       J 

of  pub!tc  jt>T.miet 

"  poft  bills  had  much  increafed,  and  that  to  prevent  it,  and  >f  ik<  £^,  fe\-. 
<*  alfo  to  facilitate  the  detection  of  it,  the  Bank  of  England  -*— — — — ^ 
"  had  procured  to  be   made  for  the  future  iffus  of  bank  IU-K^JC'? 
new  paper  of  a  different  manufacture  from 
•  ufcd    either   by  the    bank  or  any  other  j 
paper  inftead  of  the  bar  lines  being  ftraight 


f-r 

™  and  parallel  to  each  other,  as  in  the  paper  heretofore  ufed,  eft*  fan 

*'  the  fame  are  curved  or  waving,  and  the  laying  wire  lines  ^ 

"  are  alfo  formed  in  a  waved  or  curved  (hape,  and  the  nu-  LINES,  cr  the 

"  merical  account  or  fum  of  each  bank  note,  &c.  exprefTed  in  ",,NG  ,>-"«»* 

"  a  word  or  words  in  Roman  letters,  is  made  to  appear  vifible 

"  in  the  fubftance  of  the  paper.     And  whereas  it  is  expe- 

"  dicnt,  for  the  better  prevention   of  the  forgery  of  bank  m*ri'*lj-- 

c       '  ar.y  B^r.k  r.:::, 

"  notes,  &c.  that  the  faid  governor  and  company  mould  have  err.  to  appear 
"  the  exclufive  privilege  of  ufing,  in  the  iflue  of  their  notes  '^;e"!  •' 

...  ':  :r.;t  tf  the  pe~ 

'*  and  bills,  the  paper  hereinbefore  dcfcribed,  it  is  enacted  f:r,  &c  fetor.? 
'«  that  if  any   perion  or  perf.  r  than  the  officers, 

.  .  /^    '4  Vcjr;. 

*'  workmen,  fervants,  or  agents  for  the  time  being,  of  the 
"  faid  governor,  &c.  to  be  authorifed  and  appointed  for  that 
<f  purpofe  by  the  faid  governor,  &c.  and  for  the  ufe  of  the 
"  faid  governor,  &c.  only)  fhall  make  or  ufe,  or  caufe  or 
"  procure  to  be  made  or  ufcd,  or  knowingly  aid  or  aflift  in 
<r  making  or  ufing-,  or  (without  being  authorifed  or  appointed 
"  as  aforefaid)  ftnll  knowingly  have  in  his,  her,  or  their 
c<  cullody  or  poflefiion,  (without  lawful  excufe,  the  proof 
"  whereof  (hall  lie  upon  the  perfon  accuftd)  any  frame, 
**  mould,  or  inftrument,  for  the  making  of  paper,  with 
'*  curved  or  waving  bar  lines,  or  with  the  laying  wire  lines 
<€  thereof  in  a  waving  or  curved  fiiape,  or  with  any  number, 
*'  fum  or  amount,  expre{Ted  in  a  word  or  words,  in  Roman 
"  letters,  vifible  in  the  fubftance  of  fuch  paper ;  or  fhall  ma- 
'*  nufadure,  make,  ufe,  vend,  expofe  to  fale,  publiili  or  dif- 
<l  pofe  of,  or  caufe  or  procure  to  be  manufactured,  &c.  or 
<{  aid  or  aiEft  in  the  manufacturing,  &c.j  or  (without  I 
**  authorifed  or  appointed  as  aforefaid)  (hall  knowingly  have 
"  in  his,  her,  or  their  cuftody  or  poflefiion  ?ny  proper  what- 
"  foever,  with  curved  or  waving  bar  lines,  &c.  (as  before;) 
«'  or  if  any  perfon  or.perfons  ^xc«-p:  ?s  before  excepte.i ) 

t3  '  ««=r. 


8  So  forgery. 


l»  by  any  art,  myftery,  or  contrivance,  caufe  or  procure 
»f  'fub!k  fecurities  "  the  numerical  fum  or  amount  of  any  bank  note,  bank  bill 
•ff  *"**»*•&<'  «  of  exchange,  or  bank  poft  bill,  blank  bank  note,  blank 
Geo  "  bank  bill  of  exchange,  or  blank  bank  poft  bill,  in  a  word 

"  or  words  to  appear  vifible  in  the  fubftance  of  the  paper 
"  whereon  the  fame  (hall  be  written  or  printed  ;  or  {hall 
<f  knowingly  aid  or  affift  in  caufing  the  numerical  fum  or 
"  amount  of  any  bank  note,  &c.  in  a  word  or  words  in  Ro- 
"  man  letters  to  appear  vifible  in  the  fubftance  of  the  paper 
"  whereon  the  fame  (hall  be  written  or  printed;  every  per- 
"  fon  or  perfons  fo  offending  in  any  of  the  cafes  aforefaid, 
"  and  being  convicted  thereof  according  to  law,  (hall  be 
"  adjudged  a^felon  and  fliall  be  tranfported  for  the  term  of 
"14  years." 
Not  to  refrain  By  f.  2.  "  the  a£t  (hall  not  extend  to  reftrain  or  render 

the  negotiation  of   ,.    ...          ,     ,  •  •          ,  •/»•   •  c  I.MI 

Mis  already  ;flucd       illegal  the  negocution,  circulation,  or  re-niuing  or  any  bill 

*n  juch  paper.       «  Or  bills  of  exchange,  promiiTory  note,  or  promiffory  notes, 

"  which  have  already  lawfully  been  iffued,  negociated,  or 

"  circulated,  or  which  (hall  or  may  be  now  lawfully  re- 

"  iffued,  negociated,  or  circulated,   before  the  ift  of  No- 

"  vember  1801,  notwithftanding  the  fame  (hall  be  written 

-"  or  printed  upon  paper,  which  by  this  acl:  is  prohibited  from 

"  being  manufactured,  made,  ufed,  vended,  expofed  to  fale, 

"  publiflied  or  difpofed  of,  except  by  the  governor  and  com- 

Ncr  the  iff'nivg  of  "  pany  of  the  Bank  of  England  ;  nor  (by  f.  3.)  to  extend  to 

amwnt  txtrrffkA   "  reftrain  any  perfon  or  perfons  from  iffuing  or  negociating 

\n  iuinea^or\m:h  t{  any  bill  or  bills  of  exchange,  promiffory  note,  or  promiffbry 

in^ke  paper".'"'  ''  "  notes>   having  the  fum  or  amount  thereof  expreffed  in 

"  guineas  or  in  a  numerical  figure  or  figures  denominating 

"  the  fum  or  amount  thereof  in  pounds  fterling,  appearing 

"  vifible  in  the  fubftance  of  the  paper  upon  which  the  fame 

Nor  the  mating    <«  (hall  be  written  or  printed.     Nor  (by  f.  4.)  to  reOrain  or 

"•w't/i'wat^'mariis  "  Prevent  anY  perf°u  or  perfons  from  making,  ufing,  vend- 

not  rej'en-,bii"g       f(  ing,  cxpofing  to  fale,  publifhing,  ordifpofing  of  any  paper 

f^fttjt      ,        (C  having  waving  or  curved  lines,  or  any  other  devices  in  the 

"  nature  of  water-marks,  vifible  in  the  fubftance  of  the 

"  'paper,  not  being  bar  lines,  or  hying  wire  lines;  provided 

"  the  fame  are  not  contrived  in  fuch  manner  as  to  form  the 

"  ground-work  or  texture  of  the  paper,  or  to  imitate  or  re- 

*'  fcmble  the  waving  or  curved  laying  wire  lines,  or  bar 

8  «  lines 
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f*  lines  of  the  faid  new  paper  of  the  governor  and  company  Ch.  xix.  §  10. 
'*  of  the  Bank  of  England,  or  to  imitate  or  refemble  the  o/fuUcJia*&t 
"  water-marks  ufed  by  the  faid  governor,  &c.  in  the  bank      '/'<*«£«*. 
«*  notes,  &c.  iflued  by  the  faid  governor,  &c." 

'  41  Geo.  3.  c.  39. 

Se£t.  5.  enacts,  "  That  if  any  perfon  or  perfons  (hall  from  Kmnoirgiy  re- 
"  and  after  the  paffing  of  this  aft  purchafeor  receive  from  any  £'J^9rB^™"5 
"  other  perfon  or  perfons  any  forged  or  counterfeited  bank  Bank  nous,  &c. 
"  note,  bank  bill  of  exchange,  bank  pod  bill,  or  blank  bank  ™'a£*^Z",,<j 
"  note,  blank  bank  bill  of  exchange,  or  blank  bank  poft  bill,  tranfpvtatitn  f»r 
"  knowing  the  fame  to  be  forged  or  counterfeited;  or  (hall 
"  knowingly  or  wittingly  have  in  his,  her  or  their  pofleflion. 
"  or  cuftody,  or  in  his,  her  or  their  dwelling-houfe,  out- 

houfe,  lodgings,  or  apartments,  any  forged  or  counter- 
«*  feited  bank  note,  &c.  knowing  the  fame  to  be  forged  or 
"  counterfeited,  (without  lawful  excufe,  the  proof  whereof 

(hall  lie  upon  the  perfon  accufed)  every  perfon  or  perfons 

fo  offending  and  being  thereof  convicled  according  to 

law,  fliall  be  adjudged  a  felon  and  fhall  be  tranfported  for 

the  term  of  14  years." 

Se£t.  6.  reciting  "  That  whereas  the  laws  now  in  force 


**  do  not  inflict  a  fufficient  punifhment  upon  offenders  con-  "'r.yBank  note, 
<f  ccrned  in  engraving  plates  and  printing  blank  forms  for  &c-  t>^F9r!irie 
bank  notes,  bank  bills  of  exchange,  and  bank  poft  bills,   °fE*giar,d,  tr 


for  the  purpofe  of  being  made  ufe  of  in  perpetrating  the 

*.       r  6  &c.  or  knciving- 

(<  crime  of  forgery  ;  enacts,   that  if  any  perfon  or  perfons  ly  hivhg  juck  in 


"  from  and  after  the  paffing  of  this  aft  fhall  engrave,  cut,  tv&* 

1    lunttin  auth 

"  etch,  fcrape,  or  by  any  other  means  or  device  make,  or  cr  *ttm*g, 
"  fhall  caufe  or  procure  to  be  engraved,  &c.,  or  (hall  know-  ^/'"Jno"'/'; 
'*  ingly  aid  or  afiift  in  the  engraving,  &c.  in  or  upon  any  ft9t*y*n* 
tf  plate  of  copper,  brafs,  fteel,  pewter,  or  of  any  other  metal, 
"  or  mixture  of  metals,  or  upon  any  wood,  or  any  other 
materials,  or  any  plate  whatfoever,  any  bank  note,  bank 
"  bill  of  exchange,  bank  poft  bill,  or  blank  bank  note,  blank 
"  bank  bill  of  exchange,  or  blank  bank  poft  bill,  or  part -of  a 
'«  bank  note,  bank  bill  of  exchange,  or  bank  poft  bill,  pur- 
•c  porting  to  be  the  note  or  bill  of  exchange,  or  bank  poft 
bill,  or  blank  bank  note,  or  blank  bank  bill  of  exchange,  of 
blank  bank  poft  bill,  or  part  of  the  note  or  bill  of  exchange 
or  bank  poft  bill  of  the  governor  and  company  of  the  Bank 
of  England,  without  an  authority  in  writing  for  that  pur- 
3  L  ««  pofe 
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"  P°fe  fr°m  the  g°vernor»  &c.;  or  (hall  ufe  any  fuch  plate  fa 
Of  public  fefur'itits  "  engraved,  cut,  etched,  fcraped,  or  by  any  other  means  or 
oftheBank       ft  device  make  («)•,  or  (hall  ufe  any  other  inftrument  or  device 
,  ,  ^  A  m    '    "  for  the  making  or  printing  of  any  fuch  bank  note,  &c   (as 
print  for  madt.      f<  laft  before  named)  without  fuch  authority  in  writing  as 
"  aforefaid  ;  or  if  any  perfon  or  pcrfons  (hall,  after  the  paffing 
"  of  this  act,  without  fuch  authority  as  aforefaid,  knowing- 
"  ly  have  in  his,  her  or  their  cuftody  any  fuch  plate,  inftru- 
fl  ment  or  device;  or  (hall  without  fuch  authority  as  afore- 
"  faid  knowingly  and  wilfully  utter,   publifii,  difpofe  of,  or 
"  put  away,  any  fuch  bank  note,  &q.  (as  laft  before  named); 
"  every  perfon   fo  offending  and   being  thereof  convicted 
"  lhall   be   adjudge-.!    a   felon   and    traufported    for   feven 
"  years." 

P«ft.  The  forgery  of  private  documents  of  the  bank  will  be 

hereafter  confidered. 

§  T  I.  J°nn  Bigg  was  indicled  (a]  for  rafing  out  an  indorfement  of 

Rex  v.  Bigg,  pol.  made  on  a  bank  bill  for  lool.,  which  indorfement  was 
\xpur^*iyT  made  by  the  agent  of  the  Ikrik  as  for  fo  much  money  before 
ttrtain  liquor  a  pai(j  thereon  to  the  bearer  on  behalf  of  the  company  ;  and  a 

notification  \fjp-y-    .        .    .  ,.„  ,  »/i-  i    '     i  -r  1-1 

ment  of  part  of  Ipecial  verdict  was  round,  Hating  that  the  pnloner  did  expunge 
the  to"tenn  <  of  tj  WOTtls  an(i  figures  following,  "  lid  February  \7\Apaid 

*  Bank  bdlivrit-  .  '        ' 

ten  on  the  face  sf  po/."  written  with  red  ink  upon  the  face  and  infidc  of  the  note, 
it,  fuft,;*!  on  m-  ^tj  certain  liquor  unknown.  On  the  argument  of  the  cafe 

diflm  nt  for  RA- 

SING our  AN  before  all  the  Judges  at  Serjeants'  Inn,  feveral  objections 
were  ta^en-  l'  That  Adams,  who  the  indictment  and  ver- 
dict dated  to  have  been  entrufled  by  the  bank  to  fign  notestf 
&c.  for  the  company,  was  not  properly  authorited  under  the 
common  feal.  2.  That  the  receipt  on  tie  face  of  the  note 
could  not  be  called  an  indorfement.  3.  That  the  taking  it 
out  by  a  liquor  could  not  be  called  a  rq/ifig.  4.  That  the 
verdict  ought  to  have  found  the  rafure  to  have  been  for  the 

(a)  The  indi&ment  was  framed  on  the  flat.  8  &  9  W.  3.  c.  ac.  f.  56.  which 
«na£h  "  that  the  forging  or  counterfeiting  the  common  feal  of  the  carporaiion  o' 
«  the  Governor  and  Company,  or  of  any  foiled  Bank,  bill  made  or  given  out  in 

*  the  name  of  the  kid  Governor,  &c.  for  the  payment  of  any  fum  of  money  or  of 

*  any  Bank  note  of  any  f  rt  whatfoever  figned  for  the  faid  Governor,  &c.  of  the 

*  Bank  of  England,  or  the  altering  or  rajirg  any  inJiufcmcat  on  any  Bade  bill  of 
'    note  of  any  fort  ihail  b;  and  is  hereby  declared  and  adjudged  to  be  feljny  with- 
•«    out  benefit  of  clergy."  • 

fake 
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fake  of  lucre,  or  to  defraud  the  company,  which  it  did  not  ch-  XIX-  §  '>• 
do.     The  printed  report  fays,  that  the  Judges  differed  in  of  public  fccuritlit 
opinion,  but  the  majority  held  it  to  -be  felony.     But  the  fact      if  the  Bank. 
was  (as  dated  in  the  MS.  quoted)   that  ten  Judges  agreed  " 

J  Serjt.  Forfter't 

that  it  was  felony,  one  was  ill,  and  the  other  place  was  MS.  who  citu 

vacant.  "•  Kins's  MS* 

9». 

An  indictment  drawn  on  the  ftat.  15  Geo.  2.c.  13.  f  11.  Rex  v.  Jones  al. 
charged  in  the  3d  count  that  the  prifoner  W.  Jones  having  g^1^50^; 
in  his  cuftody  a  certain  forged  paper  -writing  purporting  to  be  1779,  Serjt.  For- 
a  bank  note  (prout)  did  difpofe  of  and  put  away  the  fame  as  m'oV'^oz  and 

and  for  a  true  bank  note,  with  intent  to  defraud  John  Ray-  i  Leach,  243. 

s  c  ^ 
ner.     The  fourth  count  only  differed  from  the  third  in  flat-  0L.  *j  ci,ar.e  ce 

ing  it  to  be  a  note  inftead  of  a  paper  -writing;  and  the   fixth  f-'g-r-g  a  fafr 
count  charged  that  the  prifoner  uttered  and   publiQied  as  Tnftol/aEAVf. 
true  a  forged  paper  writing  purporting  to  be  a  promiffbry  note  von,tkere- 

r  rr>.         r  r        r       t  [foiblance  mufl 

for  payment  of  money,      ihe  forged  note  was  fet  forth  as  appiaro»tbefaet 

follows.  */  '*'  ixftnmer.tf 

and  car.xot  be 
tf    No.    F.    946."  Jupplled  by  -sohat 

"  I  promife  to  pay  John  Wilfon  Efq.  or  bearer  Ten  li'aff°^/^d 


tl  Pounds."  M*  '*><" 

.     »          i         n  r        i         i  nature  bti'.p 

"  London  March  4th  1776.    •  «<  FOR  SEtr 

"/".Ten."  "  For  (elf  and  Company"  •         "A»»CO.  or 

"MYAANKIN 

"  Entd.  John  Jones."  "  of  my  Bank  in  England."  «  ENGLAND," 

There  were  a  fet  of  counts  charging  the  forgery  to  be  b£**  **  fu' 
with  intent  to  defraud  the  bank  :  but  the  jury  acquitted  the 
prifoner  on  thofe  ;  and  found  fpecially  on  the  third  count, 
that  the  paper  writing  therein  fet  forth  was  not  a  note  filled 
up  by  any  of  the  officers  of  the  Bank  of  England,  nor  entered 
in  their  books,  but  was  forged.  That  the  prifoner  knowing 
the  fame  averred  it  to  be  a  good  bank  note,  and  put  it  away 
as  fuch  to  Ray  ner  with  intent  to  defraud  him  ;  and  that 
Rayner  believing  it  to  be  a  good  bank  note  gave  the  full 
value  of  it,  and  further  that  the  Bank  frequently  pay  bank 
notes  which  are  filled  up  by  their  officers  and  entered  in  their 
bocks,  though  they  happen  not  to  be  figned.  The  finding 
on  the  fourth  count  was  the  fame,  only  calling  it  as  in  that 
count  a  note  inftead  of  a  paper  writing.  On  the  fixth  they 
found  that  the  faid  paper  writing,  purporting  to  be  a  pro- 
miflbry  note  as  in  that  count  fet  forth,  was  not  filled  up,  &c. 
and  that  the  prifoner  knowing,  Sec.  uttered  it  as  fuch  (as  on 

3  I'  2  th» 
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count)-     The  queftion  made  on  the  argument 
4/pulx'ic'frcunties  was*  whether  this  paper  writing  purported  to  be  a  bank  note? 
cf  the  Bask.      And  the  Court,  without  hearing  counfel  for  the  prifoner 
were  of  opinion  that  it  did  not.     Lord  Mansfield  faid,  that 
the  representation  of  the  prifoner  afterwards  could  not  vary 
the  purport  of  the  inftrument :  on  the  face  of  it,  it  did  not 
purport  to  be  a  bank  note.     It  was  admitted  by  the  counfel 
for  the  profecutton  that  the  finding  did  not  fupport  the  fixth 
count.     The  prifoner  was  difcharged. 

This  cafe  does  not  appear  to  have  turned  altogether  upon 
the  manner  of  laying  the  offence  in  the  indictment:  for  the 
fame  objection  did  not  apply  to  the  6th  count  which  was 
framed  upon  the  ftats.  2  and  3 1  Geo.  2.  An  objection  arofc 
out  of  the  very  nature  of  the  thing  itfelf  forged  ;  namely,  that 
it  was  no  prornifFory  or  other  note  at  all  of  the  Bank  or  other- 

Aate,  f,  6.  wife.  In  order  to  conftitUtd  forgerythere  muft  be  fome  refem- 
blance  to  the  thing  fuppofed  to  be  forged,  though  it  need  not 
be  an  exacl  one.  The  forged  inftrument  muft  at  leaft  have  the 
piincipal  conftituent  parts  of  that  which  it  is  intended  to 
reprtfent,  which  was  wanting  in  the  preterit  cafe;  and  there- 
fore the  thing  itfelf  was  no  refemblance  of  that  which  it 
was  charged  to  be.  Wherefore  in  cafes  where  any  difficult j 
occurs  in  drawing  the  indictment  upon  the  flat.  15  Geo.  2. 
for  defe£l  of  fimilhude  between  the  forgery  and  the  common 
form  of  bank  notes,  it  feems  beft  to  frame  the  charge  upon 
the  other  more  general  ftatute  of  the  2  Geo.  2.  c.  25.  and  its 

Pod.  f.  44.  auxiliary  ftatutes,  as  was  done  in  Elliott's  cafe,  and  alfo  in 
the  fixth  count  of  Jones's  cafe  above  referred  to.  It  is  how- 
ever efiential  to  the  charge  of  forgery  in  every  fuch  cafe  that 
the  note  fliould  at  leaft  purport  to  be  drawn  in  fome  other 
name  than  that  of  the  party  himfclf  charged  v/ith  the  crime, 
which  did  not  fo  appear  in  this  inftance. 

In  regard  to  the  fecurities  of  other  public  companies  ; 
By  rtats>      Ann<  c>  2I>  f  5?>  and  6  Geo  lt  c  4<  f  ^ 

y  Mim.c.  ii.      «  If  any  perfon  (hall  forge  or  counterfeit  the  common  feal  of 

izG.'i.'c'iL '  "  tne  South-Sea  company;  or  (hall  forge,  counterfeit  of 

(-  9«  "  alter  any  bond  or  obligation  under  their  common  feaJ,  of1 

"  fhall  offer  to  difytje  of  or  pay  away  any  filch  forged,  coun- 

2  "  terfeited 
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**  terfeited  or  altered  bond,  knowing  the  fame  to  be  fuch;  Ch  X1 

"  or  (hall  demand  the  money  therein  contained  or  pretended  0.-^ 

"  to  be  due  thereon,  or  any  part  thereof,  of  the  faid  company  cf  tte  Bjnk- 

u  or  any  of  their  officers,  knowing  fuch  bond  or  obligation  to  *" 

"  be  forged,  counterfeited  or  altered  ;  with  intent  to  defraud 

u  the  faid  company  or  their  fucceflbrs,  or  any  other  perfon  or 

'*  perfons  whatfoever ;  every  fuch  perfon  and  perfons  fo  of- 

'*  fending  {hall  be  guilty  of  felony  without  benefit  of  clergy." 

The  ftat.  12  Geo,  i.  c.  32.  f.  9.  infii&s  the  famepunifh-  izGeo.  1.0.31. 
ment  on  the  t(  forging,  or  counterfeiting,  or  procuring  to 
**  be  forged,  &c.  or  willingly  acting  or  affifting  in  the  forg- 
"  ing  any  indorfement  tr  affrgnrxetit  on  any  bond  or  obligation 
**  under  the  common  fealof  the  governor  and  company  of 
**  merchants,  &c,  trading  to  the  South-Seas,  &c." 

Alfo,    befides    the   general   provifion    before    ftated    to  Ante,  f.  9. 
protect  the  (locks  of  public  companies,  the  (tat.  6  Geo.  r.  &c  e 
c.   n.  f.   co.    reciting  that   the  corporation,    &c.    trading  6  G"-  '-c-  "• 

F.rgirg,  £?.'. 

to   the    S.   S.  &c.    "  may    ifiue   out   receipts  under    the  s^r*  S<a  rt- 

tf  hand  or  hands  of  one  or  more  of  their  officers  from  "'•''' 

K  time  to  time  upon  or  for  fubfcriptions  to  be  by  the  faid 

*<  company  taken  for  increafing  their  capital  ftock  purfuant 

K  to  an  ad"l  of  the  fame  feffion,  and  may  alfo  iifue  out  tcar- 

"  rants  under  the  hand  or  hands  of  one  or  more  of  their 

*  officers  for  the  dividend  from  rime  to  time  to  be  made  to 

**  the  proprietors  of  the  ftock  in  the  (aid  company ;  enacls, 

"  that  if  any  perfon  or  perfons  ftiall  forge,  counterfeit  or 

**  alter  any  fuch  receipt  or  receipts,  warrant  or  warrants,  or 

«*  any  indorfement    or  writing,  indo:fements  or  writings 

"  thereupon  or  therein,  or  (hall  tender  any  fuch  forged,  coun- 

"  terfcited  or  altered  receipt  or  receipts,  or  warrant  or  war- 

"  rants,  or  any  fuch  receipt  or  warrant,  &c.  with  fuch  coun- 

**  terfeit  irwLorfement  or  writing  thereon  or  therein,  knowing 

"  the  fame  to  be  fo  forged,  counterfeited,  or  altered,  to  the 

•*  faid  company  or  any  of  thtir  officers  ;  or  (hall  cfTer  to  alie- 

"  nate  or  difpofe  of  the  fame,  knowing  the  fame  to  be  fcrged, 

"  counterfeited  or  altered  }  and  with   intent  to  defraud  the 

"  faid  company  or  any  other  perfon  or  perfons,  bodies  poli- 

"  tic  or  corporate  ;  every  fuch  perfon  or  perfons  fo  ofFend- 

*'  ing  (being  thereof  lawfully  convicted)  fuall  be  adjudged  a 

41  felon,  without  beneSt  of  clergy." 

3  L  3  Pro\i(Joiis 
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ch-xfx  §  T3'       Provifions  fimilar  to  thofe  in  the  flats.  9  Ann.  c.  21.  and 

_  6  Geo.  i.  c.  4.  above  mentioned,  are  made  in  refpect  to  the 

x  j,,          London  and  Royal  Exchange  Affurance  Companies,  mutatis 

London  and  Royal  mutandis,  only   including  further   "  any  policy  or  billy"  as 

f^fSaS'"  Wel1  3S  b°nd  °r  okJigat'00  under  t^  common  feat  of  either. 

&c-  In  like  manner  the  Globe  Infurance  Company  is  protected 

6  Geo.  i.e.  18.  f          f 

f.  13.  from  forgery. 


,  It  is  alfo  made  felony  without  benefit  of  clergy  if  any 

Eaft  India  Com-   perfon  fhall  "  forge  or  counterfeit,  or  procure  to  be  forged, 

fany-  <*  &c.  or  willingly  act  or  afiift  in  the  forging,  &c.   any  bond 

f."j.  "  or  obligation  under  the  common  feal  of  (the  Eaft-India 

"  Company),   or  any   indorfement  or  affignment  thereon  ;  or 

"  (hall  utter  or  publijJj  any  fuch,  knowing  the  fame  to  be 

"  forged  or  counterfeited,  with  intent  to  defraud  any  per-; 

tl  fon  (a]  whatfoever,  being  thereof  lawfully  convicted.." 

r  f  -  By  flat.  13  Geo.  3.  c.  38.  f.  28.  revived  by  flat.  33  Geo.. 

Plate  glafs  ma-    3.   (c.  17.)  f.  23.    "  If  any  perfon  or  perfons  fhall  forge  or 

vufaaory.  c<  counterfeit  the  feal  of  the  governor  and  company  of  the 

f.  28.  and    "      "   Britifh  Caft  Plate  Glafs   Manufactory,  or  any  deed  or 

(  2,e°'  3'c'17'  "  •writing  under  their  common  feal;  or  (hall  demand  any 

t(  money  in  purfuance  of  any  fuch  forged  or  counterfeited 

**  deed  or  writing,  either  from  the  faid  corporation  or  any 

t(  members  or  fervants  thereof,  knowing  fuch  writing  to  be 

"  forged,  with  intent  to  defraud  the  fame  corporation  or 

"  any  other  perfon  or  perfons  whomfoever  ;  every  peifon  fo 

"  offending,   and  being  duly  convicted,   fhall  be  guilty  of 

"  felony  and  fuffer  as  a  felon  (/>)." 

4.  To  Stamps. 

§  1  6.  Stamps  denoting  the  payment  of  certain  duties  are  re- 

V'tde  3  Bac.  Abr.  qujrecj  by  various  acts  of  parliament  to  be  affixed  on  a  mul- 

28  5     I  Hawk- 

eh.'  ;8.  f.  9.  in    tipHcity   of  written   or  printed  documents.     And  for  the 

margin,  and        nurpofe  of  protecting  the  revenue  from  fraud  in  counterfeit- 
ja  Geo.  3.  €.48.  " 
as  a  general  on?. 

(<a)  The  word  ptrfon  does  not  feem  an  appropriate  term  as  applied  to  the  fubjedl 

jnatter,  namely,  a  corporation.     However,  this  feems  included  in  the  general  ails 
gi  ths  2  Geo.  a.  0.25.  and  31  Geo  2.  c.  zz.  f.  78. 

(a)  The  n;-ft  mentioned  adr,  which  had  expired,  direcled  the  felon  to  be  tranf- 
pr  rt-.d  to  America  fora  term  not  exceeding  fcven  years  j  but  that  is  omitted  in  the 
reviving  a&. 

ing 
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u<£,  uttering,  or  vending  the  fame  knowingly,  the  refpe&ive   Ch.  XIX.  §  16. 

afts  (a]  always  contain  a  daufe  for  the  moft  pan  in  the  pre-       o/f^pi. 

cife  words  following;  though  fometimes  with  fome  verbal  . 

differences,  which  as  far  as  have  met  my  notice  are  marked 

below.     I  fcleft  as  the  one  mod  generally  adopted  in  modern 

times  the  5th  claufe  of  the  flat.  37  Geo.  3.  c.  90.  which  im- 

pofes  additional  duties  on   a  great  variety  of  inftruments 

therein  mentioned  ;  and  alfo  bccaufe  the  fame  form  is  ufed 

(with  the  additional  words,  mark  or  fcal  as  well  as  Jtamp]  in 

"the  general  confolidating  ac~l  of  the  27  Geo.  3.  c.  13.  f.  46. 

which  includes  (lamps  impofed  by  that  and  all  former  acls. 

"  Ifanyperfon  fhall  counterfeit  or  forge,  or  caufe  or  37  Geo.  3.  c.  9*, 
"  procure  to  be  counterfeited  or  forged  any  ftamp  (b)  di- 
«'  reeled  or  allowed  to  be  ufed  by  this  a&,  or  provided 
(i  made  or  ufed  for  the  purpofe  of  denoting  the  duties  by 
"  this  acl  granted  as  aforefaid,  or  any  of  them,  or  fhall 
"  counterfeit  or  referable  the  imprefiion  of  the  fame  (c), 
"  with  an  intent  to  defraud  his  Majefly  his  heirs,  &c.  of 
*«  any  of  the  faid  duties;  or  fhall  utter,  vend  or  fell  (d) 
"  -any  vellum,  parchment,  or  paper,  liable  to  any  ftamp 
'?  duty  by  this  a£l  impofed,  with  fuch  counterfeit  ftamp  or 
tf  mark  thereupon,  knowing  the  fame  to  be  counterfeit;  or 
"  fhall  privately  or  fraudulently  (e)  ufe  any  ftamp  directed 

(a)  See  the  Index  to  RunningUn's  edition  of  the  Statutes  at  large,  title  Staatfs. 

(b)  The  ttatiaes   31  Geo.  3.   c.  25.   f.  29.  and  39  Geo.  3.  c.  107.  f.  25.  re- 
pea'ing  eld  and  impofing  new  duties  on  bills  of  exchange,  promiflbry  notes  and 
other  notes,   drafts  and  orders,  and  on  receipts;  and  the  flat.  35  Geo.  3.  c.  63. 
{.  23.  as  to  (lamps  on  fea  aiTurances,  add  here  the  words  "  or  mark  ;""  which  alfo 
ec-.urs  in  the  fubfequ^r.t  part  of  the  recired  a&.     And  the  general  confolidaLug 
aft  27  Geo   3    c.  13.  f.  46.'  mentioned  in  the  text,  including  all  former  a£ls,  the 
30  Geo  2.  c.  19.  f  ay.  as  to  deeds,  newfpipers,  almanacks,  and  licences  for  winf, 
Ipirit-jous  liquors,  and  ale,  beer,  &c.,  the  51  Geo.  3.  c.  21.  f.  5.  as  to  game  cer- 
tificates, and  the  34  Geo.  3.  r.  14.  as  to  indentures  of  clerkfhip  to  a:tO£nies,  &c. 
add  the  woids  "/<rj/or  wsark." 

(c)  Ths  PiZVjiej  31  Geo.  3.  0.25.  f.  29.  and  35660   3.  c.  63.  f.  23.  above- 
,.   mcntioneJ,  add  here  the  words  "  upon  any  vellum,  p.jrchment,  or  pacer." 

(tf\  The  fiats.  31  Geo.  3.  c.  25.  f  29.  and  39  Geo.  3.  c.  107.  f.  15.  (which 
lifer  extends  to  ftamps  on  bills  of  exchange  and  promifibr  y  notes  for  fmail  fums  of 
money)  a<id  the  words  "  cr  expefi  to  file,"  and  Ib  does  the  flat.  23  GS.O.  3.  c.  58. 
f.  1 1 .  which  extends  to  all  prior  ads. 

(c)  The  flat.  41  Geo.  3.  c.  86.  f.  16.  granting  additional  ftamp  duties  on 
cards  and  dice,  probates  of  wills  cr  letters  of  adminiftration,  certain  indentures, 
s,  bends,  and  other  deeds,  and  ale  licence*,  omiu  the  words  '*  or  fraudulently." 

3  L  4   •  "  or 


888  Forgery. 

Ch.  xix.  $  1 6.   *t  or  allowed  to  be  ufed  by  this  a£l,  with  intent  to  defraud 
Ofjtamps.      "  his  Majefty  of  the  faid  duties  (a] ;  then  every  perfon  fo 

••    <c  ofFending,  and  being  thereof  lawfully  convicted,  (hall  b<t 

'*  adjudged  a  felon,  &c.  without  benefit  of  clergy." 

jo  Ann.  c.  19.  j}y  the  fl^  J0  Ann>  c>  I9  f>  97>  which  direds  the  com- 
Gnfiiki,caiiieoett  miflioners  of  the  Cuftoms  to  provide  certain  feals  or  (lamps 
fatmtandj)u/,.  fQf  jmpOrted  linens,  and  the  commiflioncrs  for  managing  the 
duties  on  filks,  callicoes,  linens,  and  fluffs,  to  be  printed  or 
dyed,  &c.  in  Great  Britain,  to  provide  certain  other  feals  or 
flamps  for  marking  the  fame,  enads,  that  "  if  any  perfon 
"  fhall  counterfeit  or  forge  any  {lamp  or  feal  to  refemble 
"  any  ftamp  or  feal  which  fhall  be  provided  or  made  in  pur- 
"  fuance  of  this  ad,  or  fhall  counterfeit  or  refemble  the 
'*  impreffion  of  the  fame  upon  any  of  the  commodities 
"  chargeable  by  this  aft,  thereby  to  defraud  herMajefty,  &c. 
"  of  any  of  the  faid  duties  hereby  granted ;  every  perfon  fo 
t(  ofFending,  being  thereof  convided  in  due  form  of  law,fhall 
u  be  adjudged  a  felon  without  benefit  of  clergy  :  And  if  any 
'*  perfon  or  perfons  fhall  during  the  continuance  of  this  a£l  fell 
"  any  printed,  painted,  ftained,or  dyedfilks,Callicoes,linenSj 
'*  or  other  fluffs  as  aforefaid  with  a  counterfeit  ftamp  there- 
'*  on,  knowing  the  fame  to  be  counterfeited,  with  an  intent  to 
f  <  defraud  her  Majefty,  &c.  every  fuch  offender,  their  aiders, 
"  abettors,  and  affiftants  (being  duly  convicled  as  aforefaid) 
«'  fhall  for  every  fuch  offence  forfeit  to  her  Majefty,  &c. 
**  icol.  and  fhall  be  adjudged  to  ftand  in  the  pillory  in  fome 
<*  public  place  for  two  hours." 

§  1 7.  Another  general  proyifion  in  regard  to  offences  againfl; 

uGeo.  3.c  48.  tne  ftamp  jaws  js  |n  ^  ^at>  I2  Qeo<  ^.  c.  48.  for  the  more 

cfFe&ual  prevention  of  frauds  in  refpedt  of  ftamp  duties 

granted  by  feveral  ads,  which  ena6ls,  "  That  if  any  perfon 

Writing  or  en-      *<  or  perfons,  at  any  time  after  the  firft  of  Auguft  1772, 

f2fjj?^  "  fhall  write  or  engrofs,  or  cau.fe  to  be  written  or  engrofled, 

other  -writing,       tt  either  the  whole,  or  any  part  of  any  writ,  mandate,  bond, 

•-  matter,  n,r  thing 

(a}  The  flat.  41  Geo.  3.  c.  E6.  f  16.  laft  mentioned,  adds  here  the  words 
(as  applicable  to  rhe  fubjeft- matter, }  "  or  (hall  toui'eifeit  or  Inrge,  or  caufe  to 
«  be  counterfeited  or  forged,  any  mirk  or  nam?  provided  by  the  c^mmirlioner* 
*«  under  ihis  adt  for  the  wrapping  or  inclofiiijj  any  die?,  or  ir.aking  any  part  ot\ 
»<  pr  feeing  affixed  to  fuch  wiappet." 

"  affidavit, 
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««  affidavit,  or  other  writing,  matter,  or  thing  whatfoever,  in  Ch.XlX.  §  17. 
"  refpe£k  whereof  any  duty  is  or  (hall  be  payable  by  any  a£t      offtmp' 
"  or  a&s  made,  or  to  be  made,  in  that  behalf,  on  the  whole,  • 

or  any  part  of  any  piece  of  vellum,  parchment,  or  paper  *    £^^,"-,t 
"  whereon  there  (hail  have  been  before  written  any  other  a>.-j  f.amf  d-.t-.y  « 
"  writ,  bond,  mandate,  affidavit,  or  other  matter,  or  thing,  "fc^ £Lf2Z,. 

in  refpect  whereof  any  duty  was  or  fhall  be  payable  as  fer,.-.  a>«r«*  «** 
"  aforefaid,  before  fuch  vellum,  parchment,  or  paper  (hall  ^^"l/t^ itfcrt 
"  have  been  again  marked  or  {lamped  according  to  the  faid  the  fame  jbaii  be 
"  a&s;  or  (hall  fraudulently  erafe  or  fcrape  out,  or  caufe  CrfraxdaJ;e;!f 
**  to  be  erafed  or  fcraped  out,  the  name  or  names  of  any  ''f/^»  &'•  an* 

'  'l''P  CffllT 

"  perfon  or  perfons,  or  any  fum,  date,  or  other  thing,  writ-  matter,  &c.  n 
ten  in  fuch  writ,  mandate,  affidavit,  bond,  or  other  writ-  '£ Siting  tfff&e 
ing,  matter  or  thing  as  aforefaid  ;  or  fraudulently  cut,  *r.yf.a»>f,v}'.'.b 

if.  in  r       r\        t  c  i~'t~:  "    *''t  it  far 

tear,  or  get  off,  any  mark  or  ftamp,  in  relpect  whereof,  or  any  Otbcr'v>rit- 
"  whereby,  any  duties  are  or  (hall  be  payable,  or  denoted  '"£»  **  *&*z 
"  to  be  paid  or  payable  as  aforef^id,  from  any  piece  of  vel-  therein-,  feisry art 
44  lum,  parchment,  paper,  playing  cards,  outfide  paper  of  "•<"•£«''«*«• 

any  parcel  or  pack  of  playing  cards,  or  any  part  thereof; 
*'  with  intent  to  ufe   fuch  ftamp  or  mark  for  any  other 
'*  writing,  matter,  or  thing,  in  refpect  whereof  any  fuch 
"  duty  is  or  fhall  be  payable,  or  denoted  to  be  paid  or  pay- 
•'  able  as  aforefaid  ;  then,  fo  often,  and  in  every  fuch  cafe, 
«'  every  perfon  fo  offending  in  any  of  the  particulars  before- 
"  mentioned,  and  every  perfon  knowingly  and  wilfully  aid- 
ing, abetting,  or  aflifting  any  perfon  or  perfons  to  commit 
any  fuch  offence  or  offences  as  aforefaid,  (hall  be  deemed 
]•'  and  conftrued  to  be  guilty  of  felony;  and,  being  thereof 
"  convi&ed  by  due  courfe  of  law,  (hall  be  tranfported  to 
I"  fome  of  his  Majefty's  plantations  beyond  the  feas  for  a 
3**  term  not  exceeding  feven  years,  according  to  the  laws  in 
;"  force  for  the  tranfportation  of  felons  :    And  if  any  fuch  BreaKagf- 
«  perfon  or  perfons  fo  convided  or  tranfported,  (hall  volun-  c!  returrlrz/">m 

tranjp3rt{iti*n+ 

tarily  efcape  or  break  prifon,  or  return  from  tranfportation  dtatk* 
before  the  expiration  of  the  time  for  which  he,  (he,  or 
they  (hall  be  fo  tranfported  as  aforefaid,  fuch  perfon  or 
perfons  being  thereof  lawfully  convifted,  fhall  fuffer  death 
as  a  felon,  without  benefit  of  clergy,  and  (hall  be  tried 
"  for  fuch  felony  in  the  county  where  he,  (he,  or  they  fhall 
be  apprehend:d." 

By 


890  Forgery. 

Ch.  XIX.  §  17.        By  f.  2.  "  If  any  perfon  or  perfons  fhall,  after  the  ift  of 

By  jlatute.  .  .,  . 

ofjlampt.  Augult  1772,  commit  any  of  the  offences  aforefaid,  and 

*' "  "  afterwards,  being  out  of  prifon,  difcover  one  or  more  per- 

FHd  ^Lea'ch     "  *°ns  w^°  ^la^>  *"ince  ^iat  ^me»  ^ave  committed  any  of 
426.  "  the  offences  aforefaid,  fo  as  fuch  perfon  or  perfons  difco- 

f?n£"m°akhg      "  vcrecl  fliali  be  convicted  of  fuch  offence  or  offences  •,  he, 

(fifcwtry  of         (t  fhe,  or  they,  fo  difcovering,  (hall  have  and  be  entitled  to 

"  his  Majefty's  gracious  pardon  for  all  fuch  offences  by  him 

"  or  her  committed  at  any  time  or  times  before  fuch  difco- 

"  very  made/' 

But  any  fraudulent  ufing  of  a  legal  (lamp,  which  many  of 

the  above-mentioned  offences  may  be  deemed  to  be,  is  made 

capital  by  fubfequent  ftatutes,  the  23  Geo. 3.  c.  58.  f.  1 1.  and 

At»te>887.          27  Geo.  3.  c.  13.  f.  46.  in  the  terms  before  exprefied,  which 

refer  to  all  prior  ftamp  acts. 

§  1 8.  "With  refpect  to  the  forging  and  counterfeiting,  or  tranf- 

Sumff  <m  f laut  pOfjng  of  ftarnps  on  gOij  ancj  fiiver  p]ate,  &c.  the  marks  on 
I,  iSS,  £ff.  which  have  been  before  adverted  to  in  treating  of  offences 
relating  to  bullion,  the  flat.  12  Geo.  2.  c.  26.  f.  8.  firft  made 
the  offences  punifhable  by  a  forfeiture  of  iool.,  or  in  default 
of  payment  by  imprifonment.  But  the  flat.  31  Geo.  2, 
c.  32.  f.  14.  reciting  that  the  punifhment  prefcribed  by  the 
former  ftatute  had  not  been  found  fufficient  to  deter  offen-* 
ders,  repeals  the  former  provifion,  and  enacts  (f.  15.) 
"  That  if  any  perfon  whatfoever,  after  the  jthof  July  1758, 
"  fhall  caft,  forge,  or  counterfeit,  or  caufe  or  procure  to  be 
"  caft,  forged,  or  counterfeited,  any  mark  or  ftamp  ufed,  or 
"  to  be  ufed  for  making  gold  or  filver  plate,  in  purfuance 
"  of  the  faid  act  or  of  any  other  act-  or  acts  of  parliament 
"  now  in  force,  by  the  company  of  Goldfmiths  in  London, 
<f  or  by  the  wardens,  or  affayer  or  affiiyers,  at  York,  Exeter, 
<c  Briftol,  Chefter,  Norwich,  or  Newcaftle-upon-Tyne,  or 
14  by  any  maker  or  worker  of  gold  or  filver  plate,  or  any  or 
<{  either  of  them  ;  or  fhall  caft,  forge,  or  counterfeit,  or 
"  caufe  or  procure  to  be  caft,  forged,  or  counterfeited,  any 
"  maik,  ftamp,  or  impreffion,  in  imitation  of,  or  to  referable ' 
«'  any  mark,  (lamp,  or  impreffion,  made  or  to  be  mode  with 
"  any  mark  or  ftamp,  ufed  or  to  be  ufed  as  af ••; ; -f::U,  by  the 
"  faid  company  of  Goldfmiths  in  London,  or  by  the  faid 

6  **  wardens* 


Forgery.  89 1 

•c  wardens,  or  aflayer  or  affayers,  or  by  any  maker  or  worker    Ch.XiX.  §  iS. 

"  of  gold  or  filver  plate,  or  any  or  either  of  them  ;  or  fhall       o/jh^'pt. 

«l  mark  or  ftamp,   or  caufe  or  procure  to  be  marked  or  . 

"  (lamped,  any  wrought  plate  of  gold  or  filver,  or  any  wares 

«*  of  brafs,  or  other  bafe  metal  filvered  or  gilt  over,  and  re- 

"  fembling  plate  of  gold  or  filver,  with  any  mark  or  ftamp, 

«c  which  hath  been  or  fhall  be  forged  or  counterfeited,  at 

*'  any  time  either  before,  on,  or  after  the  faid  jth  day  of 

"  July,  in  imitation  of,  or  to  refemble  any  mark  or  ftamp 

*'  ufed,  or  to  be  ufed  as  aforefaid,    by  the  faid  company  of 

"  Goldfmiths  in  London,  or  by  the  faid  wardens,  or  aflayer 

<4  or    aflayers,    or  by  any   maker  or  worker   of    gold    or 

"  filver  plate,  or  any  or  eith-r  of  them  ;  or  fhall  tranfpofe 

<(  or  remove,  or  caufe  or  procure  to  be  tranfpofed  or  re- 

"  moved  from  one  piece  of  wrought  plate  to  another,  or  to 

"  any  veiTel  of  fuch  bafe  metal  as  aforefaid,  any  mark,  ftamp, 

"  or  impreffion,  made  or  to  be  made  by  or  with  any  mark 

"  or  ftamp  ufed  or  to  be  ufcd  as  aforefaid  by  the  Lid  corn- 

"  pany  of  Goldfmiths  in  London,  or  by  the  faid  wardens, 

"  or  affayer  or  aflayers,  or  by  any  maker  or  worker  of  gold 

"  or  filver  plate,  or  any  or  either  of  them  ;  or  fhall  fell, 

"  exchange,  or  expofe  to  fale,   or  export  out  of  this  king- 

"  dom,  any  wrought  plate  of  gold  or  filver,  or  any  veflel  of 

"  fuch  bafe  metal  as  aforefaid,  with  any  fuch  forged  or 

"  counterfeit  mark,  ftamp,  or  impreffion   thereon,  or  any 

"  mark,  ftamp,  or   impreffion,   which  hath   been  or  fhall 

'*'  be    tranfpofed   or   removed    from    any    other    piece    of 

«  plate,  at  any  time  either  before,  on,  or  after  the  faid  jth 

«*  of  July  i  knowing  fuch  mark,  ftamp,  or  imprefllon  to  be 

"  forged,  counterfeited,  or  tranfpofed,  or  removed  as  afore- 

*'  faid  ;  or  fhall  wilfully  and  (a]  knowingly  have,    or   be 

"  poffcffed  of  any  mark,  or  ftamp,  which  hath  been  or  fhall 

"  be  forged  or  counterfeited,  (b]  at  any  time,  either  before, 

««  on,  cr  after  the  faid  5th  day  of  July,  (b)  in  imitation  of, 

"  or  to  refemble  any  mark  or  ftamp  ufcd,  or  to  be  ufed  as 

"  aforefaid,  by  the  faid  company  of  Goldfmiths  in  London, 

"  or  by  the  faid  wardens,  or  affiyer  or  aflayers,  or  by  any 

"  maker  or  worker  of  gold  or  filver  plate,  or  any  or  either 

(a)  The  ftat.  z+Geo.  3.  ft.  z.  c  53.  f.  16.  and  38  Geo.  3.  c.  6g^f.  7.  hare 
the  word  cr  inilead  of  and,  and  the  relative  wcrJs  between  theie  letters  (b  b)  ate 
emit  ted. 

"   Of 
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ch.  xix.  §18.   «  of  them;  every  fuch  perfon  offending  in  any,  each,  or 
Offtam}s.      "  either  of  the  cafes  aforefaid,  being  thereof  lawfully  con- 
•  "  viewed,  (hall  be  adjudged  guilty  of  felony,  &c.  without 

"  benefit  of  clergy." 


3.  ft.  a.  The  fame  provifions  are  re-enacled  with  refpecT:  to  the 
duty  mark  of  the  king\s  head  impofed  by  the  flat.  24  Geo.  3. 
ft.  2.  c.  53.  f.  1  6.  including  fuch  mark  impofed  by  the  com- 
pany of  Goldfmiths  in  Edinburgh  as  well  as  London,  and 
by  the  Birmingham  or  Sheffield  company,  as  well  as  by  the 
wardens  and  aflayers  at  York,  &c.  and  referring  to  the  ift 
of  December  1784  inftead  of  the  5th  of  July  1758.  Then 
3*  Geo  3.0.69.  the  flat.  38  Geo.  3.  c.  69.  by  which  gold  wares  were  allowed 
r;<fc»nce,p.i92.  tQ  ^  manufaftureci  at  a  ]Ower  ftandard  than  was  before 
allowed,  viz.  at  the  ftandard  of  18  inftead  of  22  carats  in  a 
pound  troy,  enacts,  f.  7.  that  from  and  after  the  ift  of  Oc- 
tober 1798  "  if  any  perfon  (hall  forge,  caft,  or  counterfeit, 
**  or  caufe  or  procure  to  be  forged,  &c.  the  mark  or  ftamp 
"  ufed  or  dire£led  to  be  ufed  in  purfuance  of  this  a£l  for  the 
*'  marking  or  {lamping  of  gold  plate  by  the  company  of  Gold- 
<c  fmiths  in  London  or  Edinburgh,  or  the  Birmingham  or 
'*  Sheffield  company,  or  by  the  wardens,  or  aflayer  or  affay- 
"  ers  at  York,  Exeter,  Briftol,  Chefter,  Norwich,  or  New- 
"  caftle-upon-Tyne,  or  any  or  either  of  them,"  &c.  And 
then  it  follows  verbatim  the  provifions  of  the  former  ac~ls, 
excepting  only  that  it  does  not  extend  as  they  do  in  general 
terms  to  the  makers  and  -workers  of  gold  plate,  as  well  as  to 
the  companies  and  aflayers  before  mentioned  :  and  alfo  that  it 
varies  the  defcription  of  the  wares  therein  named  to  "  any 
Vide  note  (a]  in  "  wrought  plate  of  gold,  or  any  wares  offtlvert  brafs,  or  other 
the  h»il  page.  „  ^^  ^  over  ^  refembling  plate  of  gold"  And  then,  iii" 
{lead  of  making  the  offences  capital,  it  concludes,  that 
«'  every  fuch  perfon  offending  in  any  fuch  or  either  of  the 
"  cafes  aforefaid,  being  thereof  lawfully  convicted,  fhall  be 
"  adjudged  guilty  of  felony,  and  fliall  be  tranfported  for 
«'  feven  years." 

It  is  fingular  that  when  this  fubjeft  was  under  ths  review 
of  the  Legiflature,  and  the  puniftiment  for  the  offences  under 
this  aft  limited  to  tranfportation,  offenders  ejufdem  generis 
under  the  former  aft  (hould  be  left  fubje&ed  to  capital  pu- 
nifliment. 

The 
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The  following  cafes  have  occurred  on  the  conftru&ioa  of  ch-  X1*-  §  **• 

Bjjiatutt* 
the  feveral  (tamp  acts.  Ofjiamp*. 

Holland  Palmer  was  indicted  on  the  23  Geo.  3.  c.  49.  - 

f.  20.  which  enacts,  "  that  if  any  perfon  (hall  forge  or        §  I9- 

'     *  .  °  Omftnfiwn  of  the 

counterfeit,  or  procure,  &c.  any  ftamp  or  mark  directed  ftampaf?t. 
"  or  allowed  to  be  ufed  by  the  aft,  for  the  purpofe  of  de-  o*1™^"/^ 
"  noting  the  duties  aforefaid  (therein  mentioned)  with  in-  MS.  Gould  J. 
«  tent  to  defraud  his  Majefty  ;  or  (hall  fraudulently  ufeany  t»  £««h»  39i. 
"  of  the  faid  (tamps  or  marks  with  the  like  intent  ;  or  (hall  indiamtntftr 
«'  utter,  vend,  fell,   or  expofe  to  fale  any  paper  liable  to  the  ^™*£ft  V* 
"  faid  duties  (a]  with  any  counterfeit  mark  or  impreffion  f  <afer  llable  '*'*>* 
"  thereon,  knowing,  &c."  he  (hall  be  guilty  of  felony  with-  J'r«ri/>«;  wfc* 
out  benefit  of  clergy.  «  »•««/»«  «- 

prejjion  tbereant 


The  firft  count,  after  (tating  that  a  certain  (tamp  was  ^id  vxli  \  fo 

f        n  it  fol/trws  the  de- 

provided  by  the  ftatute  for  (tamping  every  piece  of  paper  fcripthn  in  the 


upon  which  any  receipt,  &c.  upon  the  payment  of  money 
amounting  to  2!.  &c.  was  written  with  a  (tamp  duty  of  2d,  mean  fob  piece* 
&c.  dated,  that  the  prifoner  intending  to  defraud  the  King  defiled  a*d*pre, 
of  the  duty  on,  &c.  "  unlawfully,  fraudulently,  and  feloni-  fwtd  for  reeeifti 

r      e  r  T     <~i  ty  bavlnp  coitx- 

oufly  did  utter  and  expofe  for  fale  to  H.  G.   loco  pieces 


of  paper   liable  to  the  faid  duty  of  2  d.  with  a  counterfeit  Sfptl>Ie 

-     .  cient  if  the  i 

impreffion  upon  each  and  every  one  of  the  faid  pieces  of  mint  emit  the 
paper  refembling  the  impreflion  of  the  faid   ftamp   then  JJ^ 
and  there  ufed,  according  to  the  form  of  the  (tatute,  &c.  ty," 
he  the  defendant  at  the  faid  time  of  uttering,   &c.   well 
knowing  the  faid  impreflion  on  the  faid  pieces  of  paper  fo 
by  him  uttered,  &c.    to  be  counterfeited  ;  againft  the  form 
of  the  (tatute  ;  Sec." 

The  2d  count  was  like  the  firft,  except  that  the  words 
liable  to  the  faid  duty  of  id.  were  left  out. 

The  prifoner  being  found  guilty,  a  queftion  was  referved 
for  the  opinion  of  the  Judges,  whether  the  indictment  were 
fufficient  under  the  ftatute  ?  Ten  Judges  who  met  in  Hilary 
term  1785  were  all  of  opinion  that  the  conviction  was  pro- 
per :  and  Gould  J.  who  afterwards  delivered  their  unanimous 
opinion  at  the  O.  B.  in  the  February  feflions  following, 
faid  that  the  difficulty  arofe  from  the  penning  of  the  act  of 

(a]  The  flat.  30  Geo.  a  c.  19.  f.  27.  and  ja  Geo,  4.  c.  25.  f.  8.  rt^niriiip 
Samps  «n  affidavits,  fee-  have  the  f«me  words. 

parliament, 


894  Forgery. 

Ch.xix.  §19.    parliament,  and  net  from  the  indictment,  which  feemed  to 
'jfftaa'fi.      De   properly  drawn.     The  objection   was  founded  on  the 

••i  fuppofed   inaccuracy  of  the  fentence,  tf  paper  liable  to  tie 

<e  duties"  which  in  this  cafe  the  indictment  had  properly 
and  neceflarily  applied  to  the  particular  duty  in  queftion, 
namely,  the  duty  of  2d.  on  receipts.  It  had  been  aiked  what 
was  meant  by  paper  liable  to  the  duties;  and  how  could  one 
piece  of  paper  be  faid  to  be  liable  to  any  of  the  duties  more 

24  Geo.  3.  c.  7.  than  another  ?  But  that  an  attentive  confideration  of  the  act 
in  queftion,  together  with  a  fubfequent  ftatute,  24  Geo.  3. 
c.  7.  in  pari  materia  would  help  to  make  it  clear :  and  that 
from  a  collection  of  paffages  in  the  two  acts  it  would  appear 
that  thofe  words  were  not  to  be  taken  in  the  large  and  ab- 
ford  fenfe  of  all  the  pieces  of  paper  on  which  receipts  and 
the  other  inftruments  mentioned  in  the  23  Geo.  3.  might  be 
written  ;  but  fuch  pieces  as  were  deftined  or  prepared  for 
thofe  ufes:  if  genuine,  then  fuch  as  by  the  I4th  feet,  were 
ordered  to  be  brought  to  the  office  to  be  ftamped  before  they 
were  written  upon :  if  falfe,  then  fuch  pieces  of  paper  as 
having  (lamps  refembling  the  true  ones  upon  them  purport- 
ed to  be  papers  duly  ftamped,  and  as  fuch  liable  to  the  faid 
duties.  That  it  was  to  be  obferved,  that  fedtion  I4th  of 
23  Geo.  3.  c.  7.  exprefsly  required  that  the  papers  on  which 
the  inftruments  were  to  be  written  {hould  be  firft  duly  ftamped, 
and  the  ftat.  24  Geo.  3.  c.  7.  made  the  writing  of  the  in- 
ftrument  upon  it  penal  (by  a  forfeiture  of  5  1.)  if  it  were  not 
fo,  or  unlefs  a  ftamp  refembling  the  true  one  appeared 
upon  it;  (a  moft  equitable  exemption  if  the  party  were  inno- 
cent.) When  that  deception  appeared  upon  the  face  of  the 
paper,  the  parties  giving  and  taking  it  (being  innocent)  were 
perfuaded  that  it  was  duly  ftamped ;  and  if  afterwards  the 
fraud  were  detected,  -every  one  muft  fay  that  the  paper 
being  prepared  and  deftined  for  a  receipt  to  be  written  upon 
it,  was  liable  to  the  duty  fignified  by  the  counterfeit  mark, 
and  ought  to  have  been  ftamped  accordingly.  It  appeared 
to  the  Judges  therefore  that  the  words  "  paper  liable  to  the 
*c  faid  duties"  were  to  be  applied  according  to  the  fubject 
matter  to  fuch  paper  which  from  the  counterfeit  mark  upon 
it  appeared  to  be  prepared  to  be  ufed  as  if  the  mark  were  ge- 
nuine for  a  receipt,  and  consequently  was  liable  to  the  duty.-. 

It 
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It  alfo  feemed  to  fome  of  the  Judges  on  the  confer-  Ch.  xix.  §  19. 
cnce  in  the  above  cafe,  that  the  fecond  count  which  omits 
the  words  "  liable  to  the  faid  duties,"  was  fufficient  •,  for  it 
was  a  charge  of  fraudulently  uttering,  &c.  paper  with  a 
counterfeit  impreffion  refembling  the  faid  ftamps  ufed  in 
purfuance  of  the  ftatute,  knowing,  &c.;  and  this  in  fubftance 
was  a  charge  of  its  being  paper  denoted  by  the  faid  impref- 
fion to  be  deftined  for  writing  receipts,  and  as  fuch  being 
paper  liable  to  that  duty. 

Hall  and  Crutchfield  were  indicted  for  forging  a  (lamp  on  Hail  and  Crutch. 
foreign  muflins  printed,   &c.  here,  with  intent  to  defraud  Q"  B*  "g6- 
the  King  of  the  duty.     Crutchfield  being  convicted,  judg-  MS.  Buiier  [. 

r    •         i  i    •      o  •  1  11-  /•   i         and  MS.   Tud. 

ment  was  reipited  on  two  oojettions  taken  by  his  couniel  ;  nt/^.^jc  * 
i.  That  the  offence  was  originally  created  by  2C  Geo.  •?.  c  li;  f-35- 

r  *  •    t  r        r  •  'r       ,  -  ,         refeaRitg  ftrmtf 

c.  72.  i.  17.  by  which  the  duties  for  iecunng  of  which  the  </«r/«  mfirag* 
ftamps  were  provided  were  impofed.     Thar  by  27  Geo.  3.  Jj 
c.  13.  f.  35.  all  the  former  duties  are  repealed  except  duties  *g 
clue  and  penalties  and   forfeitures  incurred  at  the  time  of  -£' 
paffing  that  a£l  :  and  therefore  it  was  argued  that  all  penal-  *«.'*//  />a;/.» 
ties  were  annihilated  unlefs  re-enacted.     That  this  as  well 


as  all  preceding  ftatutes  took  a  diflinttion  between  duties  of  W'M  °f  ei"tth^i 
e  and  duties  under  tJ:e  management  of  the  comw.ijjl^ners  of  tffenctm  brt'^'o 
Exdfe;  according  to   what  was  obferved    by   Mr.   Juftice  °ff«™rf*_ 

,  .  ,  made  f.r  : 

AfhhurQ.  in  Rex  v.  The  Juftices  of  Surry,  2  Term  Rep.  504.  the  revenue  cf 
That  fetlion  38.  of  the  latter  ftatute  (rates  that  •«  all  pains,  SSS^JIteAi 
tf  penalties,  fines,   and   forfeitures  of  any  nature  or  kind  management  of 
"  wliatfoever,  25   well  pains   of  ikath  as  others,  for  any 


"  offence  in  force  before  lothMay  1787,  made  for  fecuriu.  ?*'• 

"  the  Revenue  of  Excife  or  other  duties  under  the  manage-  ofexcife, 
"  ment  of  the  crtrnmiffjoners  of  Excife,  &c.  fhall  extend  to  ch*_  . 
«'  and  be  applied  for  and  in  refpecl  of  the   frvtral  duties  <f  firglg^. 

"  Excife,  and  allowances,  bounties,  and  drawbacks  of  duties  ^i^j- 

i     .  . 
'  of  hxcite   thereby  charged  and  al  ."  &c.     That  ;  tke 

therefore  thofs  penalties  and  pains  of  death  being  re-enacle  i 

only  fo  far  as  thc?y  relate  to  duties  of  Excife  and  not  to  duties  *X*of  "- 

f  j         ,  ,  _  _        ..     but  a  duti  under 

or  lums  wider  the  management  of  the  commtffloners  of  Excife,  the  managem:nt 
(which  WAS  the  cafe  with  refpecl  to  the  duty  in  queftion,)  *t****tturX- 

,  .-"•'.•-.  fio-'iers  or  excife. 

they  could  not  be  revived  by  conitruclion,  but  being  fo  highly    . 

.  ^ktj 

{a]  SM  alfo  f.  46.  before-  referred  -Oj  ar.te,  -.-. 

pcnrJ 
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I9'  penal  muft  be  fPec'all7  re-enafted.     2.  That  the  indictment 
.       dicl  not  purfue  the  words  of  the  ftatute.     The  words  of  the 
25660.3.0.72.  f.  1  7.  are,  "  if  any  pcrfon  fhall  forge,  &c.  any 


to  be  dargtaik    u  ftamp  to  referable  any  (lamp  provided  to  denote  the  Chaf- 

fer, on,  and  in  .          *  « 

»ei>e<3  ri  foreign  *'  ">g  of  the  duties  o«  the  faid  muflins,"  &c.  The  2d  claufe  of 

f&t^tkLgt  the  ftatute  which  imP°fes  the  dl"ies  fa)fs,  "for  and  upon  all 
the  v*rdi  vfthc  "  muflins,"  &c.  The  ft.  27  Geo.  3.  which  repeals  the  former 
tir^'afe"1  duties  and  impofes  others,  has  in  feet.  36.  thefe  words  ; 
«  for  4n<i  upon,"  «  there  (hall  be  raifed  w/>o«  the  goods  mentioned  in  the 
«•£?•'  fafrfcrj  "  fchedule,"  &c.  The  fchedule  itfelf  fays  /or  every  yard 
«or»,"M«A«-,  Of  foreign  muflin,  &c.  ;  whereas  the  indiQment  date's  the 

**  upou  . 

intent  to  defraud  the  King  of  certain  duties  chargeable^, 
on,  and  in  refpeft  of  foreign  muflin  $  and  that  the  prifoner 
counterfeited  a  ftamp  to  denote  the  payment  of  duties/or, 
eny  and  in  refpefl  oft  &c.  which  it  was  contended  was  a  va- 
riance from  the  words  creating  the  offence  ;  and  recites  the 
words  by  which  the  duty  is  charged  erroneoufly;  for  though 
the  words  ufed  in  the  indictment  are  to  be  found  in  the  36th 
fe&ion  of  27  Geo.  3.  they  refer  only  to  drawbacks  of  duties 
impofed,  and  not  to  the  impofition  of  the  duties  themfelves. 
In  Eafter  term  i  795,  ten  Judges  prefcnt,  all  over-ruled 
the  objections,  and  held  the  conviction  proper.  Eyre  C.  J. 
thought  that  the  naming  of  duties  of  Excife  and  duties  under 
the  management  of  the  commijjloners  of  Excife  t  was  tautology. 
But  all  held  it  clear,  that  the  expreflions  were  ufed  as  fynoni- 
mous  in  this  aft;  adverting  to  fchedule  F,  in  which  the  duties 

n/.?R.  v.Baxter,  ,on  muflins  are  denominated  "  duties  of  Excife."     The  other 

and  2  H^k.3'     objection  was  not  thought  worth  urging. 

cb.  25.  f.  102. 

5.  Official  Papers,  Securities,  and  Documents. 

§20.  By  flat.  39  Eliz.  c.  17.  f.  3.  "  Every  idle  and  wandering 

39   iiz.  c.  17.    <(  f0idier  or  mariner  who  coming  from  his  captain  from  the 
•TfjHwmalf  of     <c  feas  or  from  beyond  the  feas  (hall  not  have  a  teftimonial 

Julaien  and  ma-  ,       .          .      r  r  •     n  •  r    i  e 

under  the  hand  of  fome  one  juuice  of  the  peace  of  or  near 
«c  the  place  where  he  landed,  fetting  down  therein  the 
"  place  and  time  when  and  where  he  landed,  and  the  place 
"  of  his  dwelling  or  birth  unto  which  he  is  to  pafsasaforc- 
<«  faid,  (referring  to  f.  2.)  and  a  convenient  time  therein 
"  limited  for  his  paiTage  :"  "  and  alfo  as  well  every  fuch 

«  idle 
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**  idle  and  wandering  foldier  or  mariner,  as  every  other  idle  CI 

'  '  Bynttuc. 

*'  perfon  wandering  as  foldier  or  mariner,  who  (hail  forge  or  of  nji\r:c*i4t  <,f 

"  counterfeit  any  fuch  teftimonia!,  or  have  with  him  c: 

*f  them  any  fuch    tedimonial  forged   or  counterfeited  as 

<f  aforefaid,  knowing  the  fame  to  be  counterfeited  or  forged  ; 

"  Every  fuch  act  or  acls  to  be  felony,  without  benefit  of 

"  clergy." 

By  f.  2.  the  judices  of  affize,  of  gaol  delivery,  and  of  the  ; 
peace,  are  directed  to  execute  the-  offenders  corn-idled  before 
them,  except  fome  honed  perfon  valued  at  the  lad  fubfidy 
to  iol.  in  goods,  or  405.  in  lands,  or  elfe  fome  honed  free- 
holder fhall  agree  to  take  the  felon  into  his  fervice  for  a  year 
in  the  manner  there  mentioned. 

The  dat  2  &  3  Ann.  c.  4.  "  for  the  public  regidering  of         §  21. 
"  all  deeds,  conveyances,  and  wills  of  any  honors,  manors,  *  k  3  Al 
"  lands,   tenements,    or   hereditaments   within   the   Wed  f^g'^s  me**i*l 
"  Riding  of  the  county  of  York,  after  the  2pth  of  Septem-  '^ids'trwliliof 
"  ber  1/04,"  dire&s  a  memorial  of  all  fuch  to  be  regidered 

TTT   i      r    i  11  i  -n  n      i.     tered  in  t  he  ff^  R. 

in  a  certain  manner  at  Wakeneld,  and  that  the  regiltrar  lhall  tfr*rijhire,(*l>- 

indorfe  a  certificate  of  fuch  regidry  on  every  fuch  deed,  &c.  •£;• 

Then  by  f.  19.  "  If  any  perfon  or  perfons  fhall  forge  or  coun-  5  E1;*-  «•  J4« 

"  terfeit  any  fuch  memorial  or   certificate  as  are   therein  p:>1 

f<  before  mentioned  and  directed,   and  be  thereof  lawfully 

'*  convi6led,  fuch  perfon  or  perfons  fhall  incur  and  be  liable 

'*  to  fuch  pains  and  penalties  as  by  the  dat.   5  E'iz.  c.  i.}. 

*'  are  impofed  upon  perfons  for  forging  or  publishing  of 

"  falfe  deeds,  &c.  whereby  the  freehold  or  inheritance  of 

(t  any  perfon  in  lands,  &c.  may  be  moleded,"  &c. 

The  dat.  c  Ann.  c.  18.  direds  that  all  bargains  and  fales  Ex:-~ 

...       gaaa  arj 

of  any  manors,  lands,  tenements  and  hereditaments  withm  jAnn.  c.  ti. 
the  Wed  Riding  of  the  county  of  York  fhall  be  regidered 
at  Wakefield,  and  indorfed  by  the  regiftrar;  that  the  inrol- 
ment  of  every  fuch  deed  fhall  be  deemed  a  memorial  purfu- 
ant  to  the  iad-mentioned  acl  ;  and  by  i".  4.  no  judgment, 
fUtute,  or  recognizance  fhall  bind  any  manors,  lands,  &c. 
but  only  from  the  time  a  memorial  thereof  fhall  be  regidered 
in  the  office.  Then  f.  8.  fubjecls  to  the  fame  punifhment 
as  the  former  acl  "  any  perfon  or  peii'or.s  who  fhall  forge 
"  cr  counterfeit  any  entry  of  the  acknowledgment  of  any 

3  M  *'  bargainer 
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Ch.  XIX.  §2r, 

Byftatutt. 
Ofrcgijieri  in 
Yor/flire. 


S  Geo.  2.  c.  6. 

ffortb  Kjding. 


7  Ann.  c.  20. 

Middlesex. 


$  22 
iz  Geo.  i. 

Documents 


eery. 


"  bargainer  in  any  fuch  bargain  and  fale  as  aforefaid,  or  any 
"  fuch  memorial,  certificate,  or  indorfement  as  are  therein 
"  mentioned  or  directed,  being  thereof  lawfully  con- 
«  vided." 

The  flat.  8  Geo.  2.  c.  6.  f.  31.  extends  the  provifions  of 
both  ftatutes  to  the  North  Riding  of  the  fame  county. 

And  the  flat.  7  Ann.  c.  20.  which  direds  the  like  re- 
giftry  of  deeds,  conveyances,  and  wills,  and  other  incum- 
brances  affeding  honors,  manors,  lands,  &c.  in  the  county 
of  Middlefex,  as  in  flat.  2  &  3  Ann.,  and  direds  certificates 
to  be  indorfed  on  fuch  memorials,  and  on  the  deeds,  &c. 
regiftered,  by  f.  15.  inflids  the  like  punifhment  on  perfon* 
who  (hall  "  forge  or  counterfeit  any  entry  of  the  acknovv- 
"  ledgment  of  any  fuch  memorial,  certificate,  or  imlorfe- 
"  ment  as  is  therein  mentioned  or  directed,  being  thereof 
"  lawfully  convided." 


.  By  the  aft  for  better  Tecuring  the  money  of  the  fuitors  in 

e.  32.  Chancery,  lodged  in  the  Bank,  or  directed  to  be  laid  out  in 
rdat-  government  or  other  fecurities  there  mentioned,  (f.  9.)  "  Ii 
"  *nY  perfon  or  perfons  forge  or  counterfeit,  or  procure  to  be 
««  forged  or  counterfeited,  or  willingly  ad  or  ailill  in  the  forg- 
'*  ing  or  counterfeiting  the  name  or  hand  of  ths  faid  Accomp  - 
"  tant-General,  (i.  e.  of  the  court  of  Chancery,)  the  faid  re- 
"  gifter,  the  faid  clerk  of  the  Report  Office,  or  any  of  the 
"  cafhiers  of  the  faid  governor  and  company  of  the  B.mk  of 
"  England,  to  any  certificate,  report,  entry,  indorfc-ment,  de- 
"  claration  of  trait,  note,  diredion,  authority,  inilruruent,  or 
ff  writing  whatfoever,  for  or  in  order  to  the  receiving  or  ob- 
"  taining  any  the  money  or  effeds  of  any  of  the  fuitorsof  the 
'*  faid  court  of  Chancery,  or  fhall  forge,  or  counterfeit,  or 
«f  procure,  &c.  or  wilfully  adoraffifl  in  forging,  &c.  any  cer- 
"  tificate,  report,  &c.  (ut  fupra)  made  by  fuch  Accornptant- 
c*  General,  regiiler,  clerk  of  the  report-ofike,  or  any  of  the 
"  cafliiers  of  the  faid  governor,  £c.  ;  or  flrall  utter  or  pub- 
<«  H(h  any  fuch  knowing  the  fame  to  be  forged  or  counter- 
"  feited,  with  intent  to  defraud  any  perfon  whatfoever  i 
"  every  fuch  offender  being  thereof  lawfully  convided  (hall 
«  be  adjudged  guilty  of  felony  without  benefit  of  clergy." 


James 
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Tames  Gibfon  was  indicted  on  the  above  ftatute  for  forging  Ca_XI,x-  $  "• 

r    r        s  Byftatute. 

a  writing  purporting  to  be  an  office  cepy  cf  a  report  oj  tbi  Ac~   of  '  d^\.nxntt  cf 
comptant  General  of  money  being  paid  into  the  Bank  purfuant  •^**ri  '*  Cb'*~ 
to  an  order  of  Chancery,  and  alfo  an  office  ccpy  of  a  certificate  - 
sf  one  of  tie  cafljitrs  cf  the  Bank  of  the  payment  of  the  money   Gibfon's  cafe, 
into  the  Bunk.     The  fecoml  count  was  for  publifhing  the  {J^f^JJ:3' 
fame  knowing  them  to  be  forged,  with  intent  to  defraud,  &c.   quer-chamber; 
The  third  and  fourth  counts  were  the  one  for  forging,  the  o.Ri766*>or. 
r  for  publishing  a  writing  in  form  of  a  writing  purporting  Lord  C.  B.  Far- 
to  be  an  cffice  copy  cf  the  certificate  of  the  Accwiptant-Gtneraly   yat'es  jufts< 
and  an  ffffice  cop}'  of  the  receipt  of  the  cfijbler  of  the  Bank.    There  Ms-  Bu;ie'  J. 
were  other  counts  in  the  indictment,  of  which  the  defend-  s.  c.) 
aut  was  acquitted.     The  certificate  and  receipt  were  fet  out  FerS^faPffer 

•ii-r;ti.--g  fu-f-.rt~ 

verbatim  in  all  the  counts;  and  the  offence  was  laid  to  be  done  i*gtt>  t>eou  office 
with  intent  to  defraud  William  Hunt.  cf^he  Accomp? 


At  the  trial  a  fpeci.d  verdict  w.is  found,    dating  as  to  the  tant  General  «/ 

,  mwj  bxrg  paid 

i  ft  and  4th  counts  that  divers  fums  of  money  fince  the  liar,  im  the  Bank  (or 
12  Geo.  i.  had  been  paid  into  the  Buik  by  the  order  of  the  M  l*d  la*»cth«- 

count  w  ott.'e 

court  of  Chancery,  and  that  the  party  paying  the   fame  had  copy  5/  ;ht  cer- 
t.iken  from   one  of  the  calhiers  of  the  Bank  a  writing  fub-  Au-'ompt^t- 
fcribed  with  his  hand,  the   form  of  which   the  jury  found  Genera)  l,<m^ 

mi  i  f  i        o^«  an  office  copy 

in   terms.      Tnat   the   period    paying  the  money  into  the  ^  certificate  of 
Bank  had  carried  fuch  writing  to  the  Accomptant-General,  p"e  «f  the  caih- 
who  had  thereupon  nude  a  certificate  under  bis  hand,  the  (lr  °as  ^  ™an[ 
form  of  which   was    alio    found   in    terms;   and  that  the  c^r«««"an 
Accomptant-General   had  filed  the   fame  and  the  cafhier's  receipt  of  the 
receipt  at  the  report  office  ;  and  that  the  clerk  of  the  report  ca.f}>ier.  p'O" 

toitbin  tbeflat. 

ofiicc  had  made  copies  of  them  for  the  p-rty  paying  the  i*Gej.j.c.  31. 
money  into  the  Bark,  and  for  any  other  perfon  defiring  it.  '  9' 
and  that  fuch  copies  were  read  as  evidence  in  Chancery  of  the 
money  being  paid  into  the  Bank,  and  of  fuch  writings  figned 
by  the  Accomptant-General  and  the  cafhier  of  the  Bank  be- 
ing filed  in  the  report  cilice  ;  but  that  fqpb  copy  it/us  never  figned 
by  the  faid  clerk  9f  the  report  office  ,  nor  had  the  fame  any  mark. 
orjigfialure  ts  denote  its  being  made  in  that  cffice,  excepting  that 
the  'word  "  EXAMINED'  '  -iu:is  always  fubjoined  tojuch  copy  by  Jbrne 
clerk  in  the  report  office.  That  the  clerk  of  the  report  office 
never  delivered  out  any  thing  touching  the  payment  of  money 
into  the  Bank  except  fuch  office  copy  ;  but  applications  were 
frequently  made  at  the  report  office  tofearch  for  the  original 

3  M  2  writings 
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'C.  $  11.  writings  figned  by  the  Accomntan 

tjtute. 

r.enn  of  the  Bank  ;  and  the  clerk  of  the  r 

•.Chan-  Hvered  out  to  any  perfon  defiring  it  copies  of  all   decrees, 


Ch.  xrc.  $11.  writings  figned  by  the  Accomptant-General  and  cafhier  of 
.'ir.entscf     the  Bank  j  and  the  clerk  of  the  report  office  made  and  de- 


>;  __  rrycrtr,,  orders,  and  writings  filed  in  that  office.  The  jury 
then  found  that  there  was  a  certain  caufe  inftituted  in  the 
eourt  of  Chancery,  and  a  bill  of  revivor  in  the  fame  caufe* 
That  Hunt  was  appointed  receiver  of  the  rents  of  the  pre- 
inifes,  (to  compel  a  fale  of  which  the  bill  was  brought)  ; 
and  that  he  remitted  437  1.  i6s.  yd.  to  be  paid  into  the 
Bank  to  the  credit  of  the  caufe,  and  that  Gibfon  received  it. 
That  Gibfon  forged  the  writing  la]  fet  forth  in  the  firft 
count  with  intent  to  defraud  Hunt,  and  uttered  and  pub- 
limed  the  faid  writing  with  intent  to  defraud,  &c.  knowing 
the  fame  to  be  forged  •,  which  writing  was  in  form  of  an 
office  copy  made  by  the  clerk  of  the  report  office  of  fuch 
Writings  fubfcribed  with  the  hands  of  the  Aceountant-Ge- 
neral  and  one  of  the  cafhiers  of  the  Bank.  That  at  the 
iime  of  forging  the  faid  writing  Richard  Rainsford  was  clerk 
'of  the  report  office,  Thomas  Anguifii  accomptan-t-general, 
2nd  Benjamin  Sabberton  cafiiier.  That  the  faid  forged 
writing  purports  to  be  an  office  copy  made  by  the  faid  R. 
Rainsford  as  fuch  clerk  of  the  report  office  of  a  writing  fub- 
fcribed  with  the  hand  of  the  f.iid  Thomas  Anguifli,  as 
accomptant-general,  and  alfo  of  a  Writing  fubfcribed  with 

(rt)  The  writings  in  qucftion  are  thus  fet  forth  in  Mr.  Leach's  rep'ort  5   "  zo'ih 

«<  of  February  1764,    Between   Robert  Lee  Elq.   and   Chrii'opher  D'Oyley  Efq. 

"  executors  of  Sir  George  Browne   Daronst,  pliiijitifts,  ar.d  Robert  Pringle  Efq. 

'•  and   others,    defendants.     By    original   and    fuppierrental   bilk,    and    bills  of 

'  revivor.     I  do  hereby  certify,  that  purfuant  to  an  cider  dated  the  i  3th  of  Ke- 

•'  bruary  inftant,  Mr,  WilLam  Hunt,  tlie  receiver,  hjth    paid  into  the  I.'ank  of 

'  Ersland  the  fum  of  437!.    132.    7ci.    \vkich   i?  placed  to  my   account  as  Ac- 

«  cruMant  General,  and  to  the  credit  of  the  caufe  ut  Browne  Jj..iinft  Frin^le,   in 

«  M  after  Rennett's  office  ;   as  appears  by  the  reee'pt  of  Mr.  B.  S^bbarton,  one  of 

"  the  calhieis  of  the  Bank,  dited  the  fifteenth  inilant,  hereto  annexed.     (Signed) 

"  T.  Anguifli,   Accoui;:ant  Gen?ial,  LcnJon." 

««  London,  the  i6th  of  February  1764.  Received  of  Mr.  William  Hunf, 
«<  ;hj  receiver,  the  furn  of  437  1.  135.  yd.  purfuanj  to  sn  order  da-ed  i  3th  Feb.. 
"  Initant,  made  in  the  caufc  of  I  ez  againft  J'lir.gle,  which  moiuy  is  placed  to 
«'  t!ie  account  of  Thomas  Anguifh  Elq.  as  Accountant  General  of  the  Court  of 
«  Chancery,  and  to  the  credit  of  the  caufe  of  I'ronuie  a^ainft  I'rin-ie,  in  Mailer 
«  Bennet's  oflice,  in  the  books  kept  at  the  Bank  tor  thif  fuitors  of  the  faid  court 
"  of  Chancery.  For  the  Governor  and  Co.  o.''the  Uai.k  of'Eiigland,  437  1.  13  s. 
«  7d.  entered.  -  H-  S^>ber;on." 
«•  T.  Cradweil  examined, 

the 
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<fa  hnnd  of  the  faid  Benjamin  Sabberton  as  cafhier.     That  Ch  XIX. 

the  money  was  not  paid  into  the  Bank,  nor.  did  fuch  writing  cf^nme^n'tf 

ever  exift  as  the  faid  forged  writing  purports  to  be  an  office  /w>««i»c 

copy  of.     That  the  forged  writing  was  fent  to  Hunt  ;  and  e'^' 

he  believing  the  fame  to  be  a  true  office  copy,  afterwards 

remitted  more  money  to  Gibfon  to  be  paid  into  the  Bank  in 

the  fame  caufe,  which  he  would  not  have  done  if  he  had  not 

believed  the  faid  office  copy  to  be  a  true  one.     But  whether 

on  the  whole  the  writing  fo  forged,  counterfeited,  atteftc-d, 

and   publiftied  by  the  faid  James  Gibfon   as  aforefaid  be  a 

writing  in  form  of  a  certificate,  report,  entry,  &c.  (the  words 

of  the  a£t)  within  th«  meaning  of  the  faid   aft,  the  jurors 

were  ignorant,   and   fo  prayed  the   advice    of  the  Court. 

And  if,  &c. 

The  fpecial  verdict  was  argued  (3)   in  the  Exchequer- 
chamber  in  Mich,  term  8  Geo.  3.  before  ten  Judges,  when  it 
was  contended  for  the  profecution(^)  that  the  forged  writings 
in  queftion  were  within  the  (tatute,  the  object  of  which 
the   fecurity  of  the  fuitor's  money.     That  every  authuitic 
certificate  was  comprehended  within,  Sr,  to  which  the  hand 
of  the  Accomptant-General  was  neceiTary.     And  it  was  in- 
tended that  the  different  offices  fliould  be  a  check  upon  one 
another,  and  in  this  cafe  the  report  office  was  a  check  upon 
the  Accomptant-General.     The  acr.  confidered  the  report 
office  as  the  public  repofitory  v.-here  all  thefe  documents 
were  depofited,  and  the  only  evidence  the  party  had  was  the 
copy  of  the  particular  document  lodged  the-r-e  :  and  there- 
fore in  the  firft  inftance  it  was  felony  to  forge  the  name  or 
hand  of  the  Accomptant-General  with  an  intention  to  re- 
ceive the  fuitor's  money.     The  next  claufe  was  ftill  mere 
penal,  upon  which  the  indictment  was  founded,      i.  As  to 
the  nature  of  an  office  copy.     In  every  court  of  juftice  there 
is  a  proper  officer  appointed,  in  whom  the  court  confides,  to 
make  authentic  copies  of  its  proceedings,  and  the  originals 

(a)   As  thire  is  no  account  in  the  note  of  I  ;r  grounds  on  wbk'i  tve 

cafe  wa*  decided,  J  have  thought  it  neccflary  ta  fti;e  the  a;gume;;ts  of  the  cocr.iel 
at  fume  length. 

(c}  Sorns  tilling  inforouUtiei  \veie  rfir.aiktd  in  the  drawing  up  of  the  f^ec:al 
.   which  wrre  telerv  d   ror  future  coi.  if  :hey   /hju!d   be  lounj 

veightv  enough  to  roit'e  a  ^ 

3  M  3  are 
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ch.  XIX.  ^2j.  are  depofited  with  him  for  the  benefit  of  the  public ;  amt 
Of  decum*tt  of  fuch  office  copies  are  equivalent  to  the  records  themfelves 
juitors  in  Chan-  f  tj  courti  The  clerk  of  the  report  office  is  the  confiden- 

tery. 

'  :  tial  officer  of  the  court  of  Chancery,  and  copies  under  his 
hand  are  read  in  the  fame  caufe  without  any  further  evi- 
dence;  and  this  is  a  form  of  an  office  copy  nv.ule  under  the 
hand  of  that  officer,  and  in  the  fame  caufe  then  before  the 
court.  The  jury  have  found  that  Hunt  was  the  receiver, 
and  that  Gibfon  received  the  money  for  which  this  certifi- 
cate was  forged,  and  that  it  was  in  the  form  of  a  certificate. 
2.  As  to  the  nature  of  the  prifoner's  offc'iue.  He  is  found 
guilty  of  forging  and  publifhing  thefe  authenticated  office 
copies  with  an  intention  to  defraud  the  receiver:  and  it  is 
found  that  Hunt,  confiding  in  this  forged  office  copy,  re- 
mitted further  fums,  which  he  would  not  otherwifc  h?.ve 
done:  and  it  is  clear  that  this  was  done  to  defraud.  It  may 
be  afked  cut  bono  could  the  prifom-r  forge  a  copy  of  that  of 
•which  there  was  no  original  ?  But  that  is  anfwered  by  fay- 
ing, that  every  forgery  is  intended  to  carry  the  appearance 
of  a  true  tranfaftion  in  itfelf,  while  it  carries  evidence  of 
facts  which  are  f^lfe  ;  and  it  is  no  alleviation  of  the  offence 
that  the  party  has  forged  that  which  could  not  be  true;  for 
the  criminal  intent  which  is  found  was  to  defraud  and  im- 
pofe  upon  Hunt.  3.  The  forgery  is  within  the  words  of  the 
act ;  for  it  is  a  writing  in  form  oj  a  writing  made  by  the  clerk 
of  the  report  office,  us  the  jury  hive  found.  The  Legiflature 
meant  to  include  every  kind  of  writing,  and  leave  the  crimi- 
nality of  the  intention  to  the  determination  of  the  jury. 
But,  4.  It  is  vis  much  within  the  meaning  as  the  words  of 
the  act,  which  meant  to  take  in  all  documents  whalfoever, 
and  to  protect  the  fuitor's  money  as  well  before  as  after  it  is 
brought  into  court;  and  all  the  documents  are  repeated  in 
the  penal  cliufe.  The  only  way  of  deceiving  was  to  fend 
an  office  copy,  as  the  defendant  did.  This  was  fuitor's  money, 
and  therefore  exprefsly  within  the  act :  though  it  would  have 
been  fufficient  if  done  to  defraud  any  perfon.  5.  Though 
the  fpecial  verdict  finds  that  any  ptrfon  may  have  an  office 
copy,  that  does  not  weaken  the  authority  of  the  inftrument. 
Nor,  6.  does  the  circumftance  that  it  has  no  office  mark^ 
except  the  word  "  examined"  though  it  might  weigh  as  a 
reafon  with  the  Judge  who  prefides  in  Chancery  to  direct 

that 
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that  there   fhonld   be  fome  other  fignature.     But  hitherto  Ch.  XIX.  §*i. 

i  11/11  Byjtatute. 

there  never  h-is  been  any  other  mark,  and  the  Court  has  con-  of  documtntt  of 

fided  in  its  officer,  marking  it  as  examined :  and  the  copy  in  Juiteri '"  Ckan~ 

.  ...  c"y- 

queftion  might  have  been  read  without  any  difpute  in  any  1 

caufe,  and  in  the  particular  caufe  was  equal  [if  genuine)  to 
the  original  itfclf,  without  proving  it  to  be  an  examined 
copy,  which  is  only  neceffary  where  the  copy  is  produced  in 
other  caulls. 

For  the  prifoner  two  queftions  were  made;  i.  Whether 
this  were  fuch  a  forgery  as  is  within  the  ftatute.  2.  If  the 
finding  of  the  jury  were  fufficient.  i.  The  difference  of 
the  papers  mentioned  in  the  lit  and  4th  counts  is,  that  in 
the  firft  count,  the  paper  is  called  "  an  office  copy  of  a  report 
"  of  the  Accamptant-General"  and  "  an  office  copy  of  the 
"  ctrtificate  of  the  cajhier"  and  in  the  fourth  count  it  is 
called  "  an  office  copy  cf  the  certificate  of  the  Accomp- 
*'  tant- General"  and  "  an  office  copy  of  the  receipt 
tf  cf  tie  cajhier"  And  the  argument  for  the  Crown 
is,  that  the  words  u  hiftrtiment  or  other  writing"  can  mean 
nothing  unlefs  they  comprehend  the  prefent  writing.  But 
there  are  feveral  writings  mentioned  in  the  act,  which  are 
not  recapitulated  in  the  penal  claufe,  fuch  as  the  intratury 
the  authority  aiid  the  coiinter-fignlng  by  the  Majhr.  The  aft 
could  not  mean  the  forging  the  office  cony  of  any  writing 
whatever,  but  only  a  writing  in  form  of  fome  original  in- 
ilrument  fuppofed  to  be  made  by  one  of  the  officers  named 
in  the  a&,  an-i  which  (if  genuine)  would  be  authentic  under 
the  prcviiicn  ot"  tlie  acl  itfclf:  for  no  practice  of  th«  court 
of  Chancery  in  allowing  or  rejecting  an  office  copy  to  be 
evidence  c.in  affect  the  qucftion  ;  for  that  would  be  to  make 
the  expofuion  of  a  penal  ftatute  depend  upon  matters  colla- 
teral, and  become  uncertain  from  variable  rules-  at  the  dif- 
cretion  of  the  court  of  Chancery.  The  object  of  the  Legif- 
lature  was  to  protect  the  fuitors  againft  fraud;  which  would 
been  fruftrated  by  making  an  office  copy  evidence  of 
its  contents.  All  the  instruments  enumerated  in  the  penal 
claufe  are  provided  for,  and  their  feveral  officers  affigned 
them  in  the  preceding  parts  of  the  aft  ;  but  there  is  no  men- 
tion of  an  office  copy  of  any  kind.  An  office  copy  bears  no 
marks  of  authenticity,  it  is  figned  by  no  body,  and  procure- 
able  by  any  body  upon  afking  for  it  and  paying  the  fees: 
3  M  4  but 
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ch.  xix.  §  iz.  but  the  original  which  is  depofited  in  a  certain  place  is  ficned 

Byfatute.         ,         , 

of  document*  of  DV  tne  proper  othcer,  and  is  authentic  evidence  ;  and  there- 
Ju^ii"  Chan-  fore  jt  cannot  be  fsippofcd  that  the  court  of  Chancery  would 
.  -— r_  fely  upon  fuch  a  copy  which  had  no  evidence  of  authen- 
ticity. It  is  faid  the  words  "  writing  inform  of  a  writing" 
have  a  general  fignification  j  but  that  would  extend  the 
claufe  beyond  what  it  is  poflible  the  Legiflature  could  mean  ; 
for  then  every  private  inftrument  of  thefe  officers  fabricated 
With  intent  to  defraud  would  be  within  the  penal  claufe. 
Neither  can  it  extend  even  to  things  fuppofed  to  be  made 
by  them  virtute  officii ;  for  if  fo,  a  forged  copy  of  a  decree 
made  with  a  dtfign  to  defraud  would  be  within  the  aft ; 
which  could  not  be,  as  it  would  have  no  relation  to  the  de- 
fign  for  which  the  aft  was  framed,  which  only  meant  to 
prevent  frauds  in  obtaining  the  money  of  fuitors  out  of 
court.  As  if  one  forged  a  fuppofed  office  copy  of  a  decree 
upon  which  he  was  to  receive  loool.,  upon  the  credit  of 
which  he  borrowed  money ;  this  could  not  come  within  the 
acT: ;  and  yet  it  would  be  "  a  writing  in  form  of  a  writing," 
f  gned  by  the  proper  officer,  with  intent  to  defraud.  To 
forge  or  counterfeit  imports  in  its  nature  a  fimilitude  to 
fomething  that  exifts,  a  refemblance  of  or  defign  to  refemble 
the  hand  of  fome  other  perfon  whofe  name  or  character  it 
bears  :  but  this  bears  no  name,  no  fignature,  no  mark  to 
denote  its  being  any  writing  made  by  Mr.  Rainsford,  the 
clerk  of  the  report  oiHce,  rather  than  of  any  of  his  under 
clerks,  or  indeed  to  have  been  made  in  that  office  at  all.  It 
is  notorious  that  none  of  thefe  copies  are  even  fuppofed  to 
be  made  by  the  fuperior  officer,  and  fo  the  verdift  ftates. 
It  is  not  faid  in  the  inditlment  that  this 'was  fuitors'  money, 
or  that  Hunt  was  the  receiver,  or  that  there  was  any  caufe 
depending,  or  any  order  to  pay  the  money  into  court. 
idly,  As  to  the  finding  of  the  jury:  It  was  neceiTary  that 
there  fhould  be  a  caufe  depending,  and  an  order  for  the  pay- 
ment of  the  money  ;  bat  no  fuch  order  is  found  by  the  ver- 
dict; and  without  it  the  cafhier  of  the  Bank  could  not 
receive,  nor  the  Accomptant  General  take  any  account  j  and 
there  can  be  no  intendment  that  there  was  fuch  an  order. 
Plumnur's  cafe,  PCcl.  ill.  The  vtrditfc  only  ftates,  that 
tiibfon  having  the  money  in  his  hands  (received  houeflly 
aad  withwHt  fraiui),  this  wriiing  was  forged  with  intent  to 

defraud 
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Defraud  Hunt,  and  that  the  money  was  never  paid  into  the  Ch. 
Bank,  and  that  fuch  writing  (of  which  this  is  a  fuppofed  of. 
copy)  never  exifted.     It  could  be  no  fraud  not  to  have  paid  / •'-''I  '""•  Cc^*~ 
the  money  without  an  order,  and  nothing  is  found  from  L_    - 
whence  any  intention  of  fraud  can  be  inferred.  The  money, 
being  lawfully  received,   was  lawfully  retained  by  Gibfcn, 
becaufe  he  had  no  authority  to  pay  it  into  the  Bank  without 
an  order  from  the  court.     Therefore,  if  there  were  an  in- 
tention to  defraud  by  means  of  this  paper,  however  criminal 
it  might  be,  it  Is  no  offence  within  the  set ;  for  the  act  fup- 
pofes  the  money  to  have  been  paid  into  the  Bank,  which 
this  never  was.    Suppofing  Hunt  had  remitted  the  money  to 
Gibfon  for  another  purpofe,  and  he  for  the  faks  of  retaining 
it,  had  pretended  to  Hunt  by  doing  this  act  that  he  had  ap- 
plied it  in  that  manner,  would  that  have  been  within  the 
act  ?    The  finding  that  Hunt  upon  the  credit  of  this  after- 
wards remitted  more  money  is  immaterial,  for  it  is  not  even 
found  that  Gibfon  received  it. 

In  reply  it  was  obferved,  that  the  emtl:or:;y  was  exprefsly 
mentioned  in  the  penal  claufe,  and  fo  was  the  intrzfur, 
which  was  no  more  than  the  entry  of  the  name.  Admitting 
that  the  object  of  the  act  was  the  fecurity  of  the  fuitors' 
money,  yet  it  was  not  only  meant  to  fecure  it  when  paid  in, 
but  alfo  in  tranfltit^  and  in  the  hands  of  any  perfon,  provided 
it  could  fall  under  the  denomination  otfuitars'  money.  That 
the  admiflion  of  office  copies  in  evidence  did  not  depend  on 
the  practice  of  the  court  of  Chancery,  but  was  the  common 
law  of  the  kingdom  ;  and  therefore  it  was  no  anfwer  to  fay 
that  it  would  open  a  door  to  fraud.  That  the  true  queftion 
was,  whether  this  were  fuch  an  inftrument  as  wouU  be  au- 
thentic, if  made  by  the  officer  in  his  office,  and  in  which  he 
was  entrufted  by  the  court  for  the  purpofe.  That  admitting 
that  the  writing  had  not  the  refemblance  of  an  original  writ- 
ing, yet  it  had  the  form  and  appearance  of  an  office  copy;  and 
any  thing  that  had  the  form  and  appearance  of  an  olHce  copy 
was  evidence  in  itfelf.  That  it  was  not  true  that  no  perfon 
was  liable  to  be  defrauded  in  this  cafe  ;  for  the  receiver  -A-SS 
deceived  by  it,  and  remitted  the  prif^ner  a  further  fum  on 
the  credit  of  it.  That  the  indictment  was  founded  on  the 
Jaft  branch  of  the  penal  claufe  of  the  act,  and  exprefsly 

charged 
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charged  that  the  prifoner  forged  a  paper  writing  purporting 
to  be  a  receipt  figned  by  the  Accomptant-General.  As  to 
there  being  no  order  found  to  pay  the  money  into  court,  it 
conftituted  part  of  the  offence  complained  of;  for  if  the  pri- 
foner, as  part  of  the  contrivance  to  defraud,  had  previoufly 
inftructed  counfel  to  move  for  an  order,  that  could  not  have 
altered  the  law:  but  as  the  matter  flood,  it  added  another 
falfehood  to  the  offence  committed.  Neither  was  it  necef- 
fary  to  aver  in  the  indictment  that  a  caufe  was  depending,  if 
the  cafe  were  within  the  lafl  branch  of  the  penal  claufe  j  for 
that  punifhes  the  act  if  done  to  defraud  any  perfon  generally. 

After  the  argument  Lord  Mansfield  C.  J.  obferved,  that  the 
verdict  left  but  one  queflion  to  confider,  which  was,  whether 
the  offence  were  within  the  act.  That  if  they  had  any  doubts, 
the  Judges  would  appoint  it  to  be  argued  again  the  next 
term ;  otherwife  they  would  determine  the  matter  among 
themfelves.  Accordingly,  in  Hilary  term  following,  eleven 
Judges  met  at  Serjeants'-Inn,  and  were  of  opinion  that  the 
indictment  and  verdict  were  fufficient  and  needed  no 
amendment,  and  that  the  cafe  of  the  prifoner  was  within 
the  a&  of  parliament. 

In  reference  to  the  treaties  between  this  kingdom  and  the 
Barbary  powers,  by  which  on  producing  a  pafs  in  a  certain 
form  the  latter  agree  to  let  Britifh  veffels  go  free,  the  (tat. 
4  Geo.  2.  c.  1 8.  enacts,  "  that  if  any  perfon  or  perfon s 
"  (hall  within  Great  Britain  or  Ireland,  or  any  other  his 
"  Majefly's  dominions,  or  without,  falfcly  make,  forge,  or 
"  counterfeit,  or  caufe  or  procure,  &c.  or  wittingly  or  know- 
"  ingly  act  or  afllft  in  the  falfe  making,  &c.  any  pafs  or 
"  paffes  for  any  fliip  or  (hips  whatfoever,  commonly  called 
"  a  Mediterranean  pafs  or  paffes,  or  fhall  counterfeit  the 
(f  feal  of  the  faid  office,  (i.  e.  of  Lord  High  Admiral)  or  the 
"  hand  or  hands  of  the  Lord  High  Admiral  of  Great  Bri- 
"  tain  and  Ireland,  or  of  any  commiflioner  or  commif- 
"  fioners  for  executing  the  faid  office  to  any  fuch  pafs  or 
"  paffes  j  or  (hall  alter  or  erafe  any  true  or  authentic  pafs 
«  or  palTts  iffued  or  made  out  by  the  Lord  High  Admiral, 
"  &c.  or  the  commifiioners,  &c. ;  or  (hall  utter  or  publifli 
'*  as  true  any  fuch  falfe,  forged,  counterfeited,  altered,  or 

"  erafed 
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"  erafed  pafs  or  paffes,  knowing  the  fame  to  be  falfe,  &c.    Ch  XIX.  §23. 

r     i  r       i  r  /-I'll  &y J!- 

•'  or  erafed  ;  every  fuch  perfon  or  perfons,  being  duly  con-  cftfid.terranta* 

<{  viewed  of  any  of  the  offences  aforefaid  in  any  proper  court  fjff-'s- 

"  of  Great  Britain,  Ireland,  or  any  of  his  Maj.efiy's  Planta- 

"  tions  beyond  the   feas,  where  fuch  offence  (hall  be  com- 

"  mitted  refpe&ively,  (hall  be  adjudged  guilty   of  felony 

"  without  benefit  of  clergy." 

By  f.  2.  fuch  offences  '«  committed  in  any  country  or  TrU. 
"  place  out  of  Great  Britain,  either  within  or  without  the 
"  dominions  of  his  Majefty,  his  heirs,  &c.  (hall  and  may  be 
"  inquired  of,  tried,  Sec.  and  adjudged  in  any  (hire  or 
"  county  of  Great  Britain  by  virtue  of  the  King's  commif- 
"  (ion  of  oyer  and  terminer  and  gaol  delivery,  or  before  any 
"  court  of  judiciary  in  Scotland,"  £c. 

The  forging  or  making  falfe  entries  in  marriage  regifters,        §  24. 
or  marriage  licences,  Sec.   which  were  punifnable  as  mifde-  ',.    'riai^jtglptr 
meanors  at  common  law,  ami  are  made  capital  felonies  by  26 Geo  i.e. 33. 
flat.  26  Geo.  2.  c.  33.  f.  16.  have  been  (hewn  before.  Dudley**  cafe, 

2  Sid. -i. 

By  ftat.  31  Geo.  2.  c.  10.  f.  24.    "  Whofoever  willingly         §  25. 
"  and  knowingly  fhal!  pcrfonate  or  falfely  aflume  the  name  ^me™   " 
"  or  character  of,  or  procure  any  other  to  perfonate  or  31  Geo.  2.  c.  10. 
"  falfely  to  affiime  the  name  or  character  of,   any   officer,  p*£'Kali     rea_ 
<f  feaman,  or  other  perfon  entitled,  or  fuppofed  to  be  enti-  ""'»  &V-  tit 

execmcr,  ieifet 

f  tied,  to  any  wages,  p-iy,  or  other  allowances  of  money,  or  relation,  or  crt- 
"  prize  money,  for  fervice  done  on  board  of  any  (hip  or  di: -r> '" ,crder '" 

receire  hi  ?vageit 

"  veffcl  of  his  Majefty,  his  heirs,  &c.j  or  the  executor  or  £V  crfirpag 
ff  adminiitrator,   wife,    relation,    or  creditor,    of  any  fuch  ^^roTk^au- 


"  officer  or  feaman,  or  other  perfon,  in  order  to  receive  any  thcrity  to  receive 

r  .  tbejami,  cr  uttcr- 

'  wages,  pay,  or  other  allowances  or  money,  or  prize  money,  •„..„,,  r.^i.pjr,g 
*c  due  or  fuppoff  d  to  be  due  or  payable,  for  or  on  account  of  iuck>  ®c-  dealh' 

,c      u      f       •  c  f      L       rr  r     '  u  r          ^^  the  next 

'  the  ierviccs  ot  any  fuch  officer  or  feaman  or  other  perlon,  chapter,  f.  3,4. 
"  as  aforefaid  ;  or  (hall  forge  or  counterfeit,  or  procure  to  be 
cc  forged,  &c.  any  letter  of  attorney,  bill,  ticket,  certificate, 
"  affignment,  laft   will,  or  any  other  power  or  authority  ^^52  Geo.  3. 

e  r  3    c-3vastothem- 

*  whatfoever,  in  order  to  receive  any  fuch  wages,  £c.  due  iirumen;s named. 
"  or  fuppofed  to  be  due  to  any  fuch  officer,  &c.-,"  or  by 
flat.  9  Geo.  3.  c.  30.  f.  6.    "  if  any  perfon  (hall  utter  or  9  Geo.  3.  c.  30. 
"  publifh,  as  true,  any  falfe,  forged,  or  counterfeited  letter  Unerirg  or  put* 
«  of  attorney,  bill,  &c.  (as  before)  in  order  to  receive  any  '^  tbeiamt' 

"  wages, 
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ch.  xix.  \  2.5.  it  vvages,  &c.  due  or  fuppofed  to  be  due  to  any  officer  or 

Byjlatutt.  r 

cffeamer.i*  wills,  "  feaman  or  other  perfon,  who  has  really  ferved  or  was 
fwirs,  &v.  «  fupp0fed  to  have  ferved,  or  who  (hall  hereafter  ferve  or 
"  be  fuppofed  to  have  ferved  on  board  of  any  (hip  or  vefiTel 
"  of  his  Majefty,  his  heirs,  &c.  with  intent  to  defraud  any 
"  perfon,  knowing  the  fame  to  be  falfe,  forged  or  counter- 
"  feited ; )  every  fuch  perfon  fo  offending,  being  lawfully  con- 
"  vidted  of  any  fuch  offence  or  offences,  (hall  be  deemed 
"  guilty  of  felony  without  benefit  of  clergy." 

Mod  of  thefe  offences  were  before  fubjeclred  to  a  penalty 
of  200!.,  and  imprifonment  till  payment  by  ftat.  9  &  10  W- 
3.  c.  41.  f.  3. 

By  f.  5.  of  the  lad-mentioned  aft,  the  treafurer,  comp- 
troller, furveyor,  clerk  of  the  acts,  or  any  commiffioner  of 
the  navy  may  ac~l  as  juftices  of  the  peace  in  caufing  the 
offenders  to  be  apprehended. 

5aGco.  3.0.33.       By  ftat.  32  Geo.  3.  c.  33.  f.  23.  "  If  any  perfon  after 
t23'j  "  the  ift  of  Auguft  1792  (hall  falfely  make,  forge,  or  coun- 

Extends  to  tickets  °  ' '  '  °   ' 

for -wages  of  ma-  "  terfeit,  or  caufe  or  procure  to  be  falfely  made,  forged,  or 
nanvotUu      ((  counterfeited,  or  willingly  aft  and  affifl  in  the  falfe  mak- 

jeamcn,  «->  • 

"  ing,  forging,  or  counterfeiting  any  ticket  for  the  wages  or 
"  pay  due  to  any  petty  officer  or  feaman,  non-commiffioned 
"  officer  (a)  of  marines,  or  marine,  for  his  fervices  onboard 
"  any  (hip  or  veffel  of  his  Majefty,  his  heirs,  &c.  or  any 
'*  duplicate  of  any  (uch  ticket,  or  any  certificate  of  difcharge 
"  from  any  naval  hofpital  of  his  Majefty,  his  heirs,  &c,;  or 
tf  any  remittance  bill,  or  duplicate  of  remittance  bill ;  with 
"  intention  to  receive  any  wages,  pay,  or  other  allowances 
"  of  money,  or  prize  money,  due,  or  fuppofed  to  be  due, 
"  for  or  on  account  of  the  fervice  of  any  petty  officer  or 
"  feaman,  non-commiffioned  officer  of  marines,  or  marine 
"  on  board  any  (hip  or  veffel  of  his  Majefly,  his  heirs,  &c. ; 
"  or  (hall  utter  or  publifh  as  true  any  ticket  for  the  wages 
"  or  pay  due  to  any  petty  officer  or  feaman,  non-commif- 
"  fionetl  officer  of  marines,  or  marine,  for  his  fervice  on 

'«)   By  f.  S.  of  flat.   •;!  G.  3.  c   34.  inferior  or  petty  officers  and  feamrn  and 

non-comtTiiiTiunid  ofnceis  of  Dunnes  or  marines,  n^med  in  that  and  former  afts, 

are  fo  bs  unile'rto  .d  of  all  il'.t  c-mplcmcnt  cf  a  fhip  excepting  fuch  as  dre  rated 

,,'s  or  fur  'in'.c'rs  a,ioi  (heir  fccret-irir:,  cftptairxf  Aid  lieutenants,  tnaficrs,  fe- 

cnnd    mifter«   and   pilots,  pliylicun*,    I'un'.eons,    chaplains,   boatlwaini,  gunners, 

c.r,-enicis,  and  puil  rs,  v-jpn'ms  of  ir.arir.-.-  .  I  .-lieu'.c'.ia;1.!?,  l/euienanu, 

.  jtie:-3iaflLri  o:'  maiii.cs. 

M  board 
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«  board  any  (hip  or  veffel  of  his  Majefty,  his  heirs,  &c. ;  or  ch.  xix.  §  2$. 

•«  any  duplicate  of  any  fuch  ticket,  or  any  certificate  of  dif-  Oef^l'^:ea'.j 

*<  charge  from  any  naval  hofpital  of  his  Majefty,  his  heirs,  marines*  tickets, 

"  &c. ;  or  any  remittance  bill,  or  duplicate  of  remittance       "  ""' 

"  bill ;  with  intention  to  receive  any  wages,  pay,  or  other 

"  allowances  of  money,  or  prize  money,  due,  or  fuppofed 

"  to  be  due,  for  or  on  account  of  the  ftrvice  of  any  petty 

**  officer  or  feaman,  non-commiffioned  officer  of  marines,  or 

"  marine,  on  board  of  any  (hip  or  veffel  of  his  Majefty,  his 

"  heirs,  &c.  knowing  the  fame  to  be  falfe,  forged  orcoun- 

"  terfeitedj  then  every  fuch   perfon   fo  offending,   being 

(f  lawfully  convicted  of  any  fuch  offence  cr  offences,  (hall 

"  be  deemed  guilty  of  felony  without  benefit  of  clergy." 

By  f.  24.  it  is  exprefsly  declared,  that  fo  much  of  the  Ssmtcbef^t 
ftat.  31  Geo.  2.  c.  10.  as  is  not  repealed  by  this  act  fliall  re-  SHidW/jI 

main  in  force.  remain  in  force, 

In  further  aid  of  thefe  provifions  the  ftat.  26  Geo.  3.  ^B/^;er, by 
€.63.  has  provided  that  no  letter  of  attorney  of  any  petty  »3Geo.  j.c.fij. 
officer  or  feaman,  or  of  their  executors  or  adminiftrators  em- 
powering any  perfon  to  receive  their  wages,  pay,  or  allow- 
ance of  money  of  any  kind  for  fervice  due  or  to  grow  due, 
fhall  be  valid,  unlefs  made  revocable.;  and  that  no  letter  of 
attorney  or  will  of  fuch  petty  officer  or  feaman  difpofing  of 
the  fame  wages,  &c.  (hall  be  valid  ;  unlefs  (if  made  in  aciual 
fervice)  figned  before  and  attefted  by  the  commanding  officer 
of  the  (hip,  &c.  or  other  perfons  therein  named  (if  made  on 
(hore);  and  certain  other  forms  are  alfo  directed  to  be  pur- 
fued.  Thefe  prcvifions  are  extended  to  marines  by  ftat. 
32  Geo.  3.  c.  34.  which  alfo  directs  (f.  2.)  that  no  letter  of  31  Geo.  3.^34. 
attorney  or  order  made  by  any  petty  officer,  feaman,  non- 
commillioned  officer  of  marines,  or  marine,  who  fhail  have 
been  difcharged  from  the  fervice,  and  who  (hall  be  within 
feven  miles  of  a  port  where  feamen's  wages  are  paid,  (hall 
be  valid,  unlefs  it  be  figned  before  and  attefted  by  a  clerk  of 
the  treafurer  of  the  navy  at  fuch  port,  or  by  the  infpe&cr  of 
feamen's  wills  and  powers  of  attorney.  It  alfo  gives  a  cer- 
tain form  of  difcharge  called  a  certificate,  which  the  party 
muft  produce,  or  his  perfon  be.  identified,  before  he  can 
receive  his  wages,  &c.  or  before  any  his  letter  of  attorney 
can  be  pafod.  Orders  may  be  given  by  feamen,  £c.  in  the 
2  form 


gio 

Ch.  XIX.  §25. 

Of  ce/ti/JcMfs  for 

jeamtns*  wilti  ir 

frist  M/t,  &c. 

52  Geo.  3.  c.  34. 

£*?•   .    , 

Perjonsjorging 

petitions  for  cer- 


^"n  ^  marines' 
or  any  check,  tt- 

mittancc  billt 

or  duplicate  of 
ramttiKu  but, 

or  certificate  to  the 

deputy  p,,ymaj)er 


Pttty  officers,  fa- 
men,&c.at.^ 

tempting  to  receive 

their  pay  en  forged 
certificate!,  or  af- 

Ji/linfr  inf"rgi"g 

them,tobepunijh- 
"       ^ 
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form  prescribed  for  any  fum  not  exceeding  7!.;  and  various 
othtr  forms  are  prefcribed  for  diiferent  methods  of  paying 
thefe  perfons  i  aiui  then  by  f.  20.  (-32  Geo.  7.  c.  34.)  "  if 

f  c  'n.    H    r  ir  i 

"  any  perion,  after  the  i  (I  of  Augim  1792,  (hall  falfeljr 
"  nv-ike,  forge,  or  counterfeit,  or  caufe  or  procure  to  be 
"  falfely  made,  &c.  or  willingly  aft  and  affill  in  the  faKe 

•  • 

"  making,  &c.  any  petition  for  a  certificate  therein-before 
"  defcribed  or  mentioned,  to  enable  any  perfon  or  perfons 
"  to  obtain  letters  of  adminiftration  to  any  petty  officer  or 
"  feaman,  non-commiffioncd  officer  or  private  of  marines, 
«  who  (hall  have  ferved  on  board  any  (hip  or  vefTel  of  his 

,.  ,    .     .,          ....  n  ii-n 

Majeitv,  ms  heirs,  &c.  or  (lull  utter  or  publiln  as  true, 
tc  any  fuch  petition,  &c.  or  fliall  falfely  make,  forge,  or 
"  counterfeit,  or  caufe  or  procure  to  be  falfcly  made,  &c.  or 

"  willing1y  a&  and  affi11  in  thc  falfe  ""king,  &c.  any  cer- 
"  tificate  for  enabling  him,  her,  or  them  to  obtain  probate, 
"  or  letters  of  adminiftration,  with  the  will  annexed  ;  or  any 
"  check,  remittance  bill,  or  duplicate  of  remittance  bill,  or 
"  any  certificate  to  the  deputy  paymafter,  in  refpe&  of 
**  wages,  prize  money,  and  other  allowances  of  money,  not 
*'  exceeding  ten  pounds,  here'm-before  feverally  defctibed 
"  or  mentioned,  in  order  to  receive  any  wages,  pay,  or 
"  other  allowances  of  money,  or  prize  money,  due  or  fup- 
"  pofed  to  be  due  for  or  on  account  of  the  fervice  of  any 
"  petty  oiTicer  or  feaman,  non-commiflioned  officer,  or  pri- 
"  vate  of  marines,  on  board  any  fliip  or  veflel  of  his  Ma- 
"  jefty,  his  heirs,  Sec.;  or  (hall  utter  or  publifli  as  true  any 
"  fuch  check,  &c.  in  order  to  receive  any  wages,  &c.  due 
"  or  fuppofed  to  be  due  for  or  on  account  of  the  fervice  of 
"  any  petty  officer,  &c.  on  board,  &c.  knowing  the  fame  to 
*'  be  falfe,  forged,  or  counterfeited  ;  then  every  fuch  perfon, 
"  being  lawfully  convicted  of  any  fuch  offence  or  offences, 
*'  (hall  be  deemed  guilty  of  felony  without  benefit  of 
"  clergy." 

By  f.  30.  "  after  the  ift  of  Auguft  1792,  if  any  petty 
«  o{£cer>  Or  feaman,  non-commiffioned  officer  of  marines, 

./in  •  n 

"  or  marine,  fliall  receive  his  pay,  or  (hall  attempt  to  receive 
n  fa  fame  or  any  part  thereof,  upon  any  certificate,  pur- 

.  .  . 

«'  porting  to  be  a  certificate  of  fervitude,  or  a  certificate  of 
"  discharge,  knowing  the  fame  to  be  forged  or  counterfeit- 

«  ed, 
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"  ed  ;  or  if  any  fuch  petty  officer  by  himfelf,  or  by  employ-  Cb.xix.  $15 
««  ing  others,  (hall  affift  in  the  forging  or  counterfeiting  of  of^^a'^i 
*'  any  fuch  certificate  :  every  fuch  petty  officer,  or  feaman,  «"•«»«'  certifi. 

'  ...         cans,  £?f . 

;<  non-commiffioned  officer  of  marines,  or  marine,   being  . 

"  thereof  convicted,  (hall  be  punifhed  as  in  cafes  of  per- 
"  jury." 

By  flat.  32  Qeo.  3.  c.  67.  all  thefe  regulations  are  ex- 
tended to  feamen  and  marines  ferving  on  board  (hips,  and 
refiding,  in  Ireland. 

The  mufter-books  of  the  King's  (hips  documented  in  the  R.  v.  Rhodes, 
navy  office,  to  which  returns  are  regularly  made  by  the  fe-  R' ^Jj^B  " 
veral  commanders  of  the  names,   &c.   of  their  refpeclive  i  Leach,  2% 
crews,  are   admitted  as    evidence   of  the    perfons   therein  ^^ 
named  having  ferved  on  board  the  feveral  ihips  in  the  capa-  ib.  20 
cities  there  mentioned. 

The  flat.  32  Geo.  2.  c.  14.  directs  the  receiver  of  pre- 
fines  at  the  alienation  office  to  receive  the  poflfine  at  the  fnf 
fame  time  on  every  writ  of  covenant  fu?d  out  for  the  paffing  32  Geo.  2.  c.  14. 
of  fines  in  C.  B.,  and  to  indorfe  the  receipt  of  the  fame 
thereon  with  his  name  and  the  mark  of  office.  And  by 
f.  9.  **  If  any  perfon  or  perfons  after  the  i  ft  day  of  Trinity 
'*  term  1759  (hr<ll  moke,  forge  or  counterfeit,  or  caufe  or 
"  procure  to  be  made,  &c.  the  marker  hand  of  fuch  receiver 
<?  as  aforefaiJ,  wherehy  fuch  receiver,  or  any  other  perfon 
"  or  perfons  (hall  or  may  be  defrauded  or  fuffer  any  lofs 
"  thereby  ;  every  perfon  or  perfons  convicted  of  fuch  of- 
«'  fence  (hall  be  deemed  guilty  of  felony  without  benefit  of 
"  clergy." 

By  flat.   24  Geo.  3.  flat.  2.  c.  37.  f.  9.  "  If  any  perfon         *  27. 

"  whatfoever  mall   (after  the  end  of  that  fcffion)  forge  or  Franco/ later'.* 

<c  counterfeit  the  hand- writing  of  any  perfoiv  whatfoever  in  c  *7.  t^. 

*'  the  fuperfcription  of  any  letter  or  packet  to  be  fent  by  the  The  lf^ ^ a!ter' 

"  poft,  in  order  to  avoid  the  payment  of  the  duty  of  poft-  pjjge  41  G.  ^. 

"  age;  or  (hall  forge,  counterfeit,  or  alter,  or  procure  to  be  c-  7  f- 1~',,'"' 

0  -  o  '  f  Cs'perales  *ufar- 

"  forged,  &c.  the  date  upon  the  fuperfcription  of  any  fuch  mtr  gneral pr»- 
«  letter  or  packet;  or  {hall  write  and  fend  by  the  poft,  or  Sfe^J^ 
"  caufe  to  be  written  and  fent  by  the  poft  any  letter  or  *tSba:\m  in  .•/* 
"  packet  the  fuperfcription  or  cover  whereof  lhall  be  forged  zfff£'£ 

«<   Or  k'Kg  t*  tbe  fsj;- 
age. 
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ch.  xix  §27.    <e  or  counterfeited,  or  the  date  upon  fuch  fuperfcription  of" 

o/fr    'TcTht-    <l  cover  altered,   in  order  to  avoid  the  payment  of  the  duty 

urs.  ««  of  poftage,  knowing  the  fame  to  be  forged,  counterfeited 

-  •  -  "  or  altered  ;  every  perfon  fo  offending,  and  being  thereof 

tf  convicted  in  doe  form  of  law,   (hall   be  deemed  guilty  of 

"  felony,  and  (hall  be  tranfported  for  feven  years." 

&  28.  -Alfo  the  forging  or  counterfeiting  of  any  Exchequer  bill 

Excheijutr  b^lls,  js  made  a  capital  felony  by  the  feveral  acts  paffed  ufually 
4*P6A  3,  c.  i.  every  year,  authorizing  the  iffue  of  fuch  fecurities.  And  by 
*  *'•  one  of  the  laft  acts  for  the  iffue  of  Exchequer  bills,  which 

may  be  taken  as  a  modern  precedent  for  the  form  of  the 
penal  claufe;  "  If  any  perfon  or  perfons  (hall  forge  or  coun- 
"  terfeit  any  Exchequer  bill  which  (hall  have  been  made 
'*  forth  by  virtue  of  the  act  (42  Gea.  3.  c.  i .)  before  the  fame 
"  (hall  have  been  paid  off  and  cancelled,  or  any  Exchequer 
<l  bills  to  be  renewed  or  made  forth  in  purfuance  of  the  act, 
"  or  any  indorfement  or  writing  thereupon  or  therein  ;  or 
"  tender  in  payment  any  fuch  forged  or  counterfeit  bill,  or 
<c  any  Exchequer  bill  with  fuch  counterfeit  indorfement  or 
"  writing  thereon  ;  or  (hall  demand  to  have  fuch  counterfeit 
"  bill,  or  any  fuch  Exchequer  bill  with  fuch  counterfeit  in- 
"  dorfement  or  writing  thereupon  or  therein,  exchanged  for 
"  ready  money  by  any  perfon  or  perfons,  body  or  bodies  po- 
"  litic  or  corporate,  who  (hall  be  obliged  or  required  to 
4t  exchange  the  fame,  or  by  any  other  perfon  or  perfons 
"  whatfoever,  knowing  the  bill  fo  tendered  in  payment  or 
"  demanded  to  be  exchanged,  or  the  indorfement  or  writing 
"  thereupon  or  therein  to  be  forged1  or  counterfeited,  and 
"  with  intent  to  defraud  his  Majefly,  his  heirs,  &c.  or  the 
<f  perfons  to  be  appointed  to  pay  off  the  fame  or  any  of 
£'  them,  or  to  pay  any  intercft  thereon,  or  the  perfon  or 
"  perfonc,  body  or  bodies  politic  or  corporate  who  (hall 
**  contract  to  circulate  or  exchange  the  fame,  or  any  of 
"  them,  or  any  other  perfon  or  perfons,  body  or  bodies 
"  politic  or  corporate  i  then  every  fuch  perfon  or  perfons 
"  fo  offending,  being  thereof  lawfully  convicted,  fhall  be 
"  adjudged  a  felon  without  benefit  of  clergy." 

l-:fa- dtlenturett  A!fo  by  flat.  42  G£O.  3.c.  58.  f.  20.  "  If  any  perfon  or  per- 
42,iJeo.  3.0  s*.  ((  £Qns  Qiajj  forge  or  counterfeit,  or  caufc  or  procure  to  be 

"  forged, 
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**  forged,  &c.  or  fhall  ^villingly  a&  or  affift  in  the  forging,  CH.XIX.  §28. 
"  &c.  any  receipt  or  receipts  for  the  whole  of  or  any  part 
"  or  parts  of  the  fa  id  contributions,  &c.  (towards  the  loan  to 
11  be  raifed  by  that  act  for  the  fervice  of  Ireland)  either  with  ^c' 
"  or  without  the  name  or  names  of  any  perfon  or  perfons 
"  being  inferted  therein  as  the  contributor  or  contributors 
"  thereto,  or  payer  or  payers  thereof,  or  of  any  part  or  parts 
"  thereof;  or  fhall  alter  any  number,  figure,  or  word  there- 
"  in  ;  or  utter  or  pubiifh  as  true  any  fuch  falfe,  forged, 
"  counterfeited,  or  altered  receipt  or  receipts,  with  intent 
"  to  defraud  the  governor  and  company  of  the  Bank  of 
"  Irelar  d,  or  any  body  politic  or  corporate,  or  any  perfon  or 
"  perfoas  whatfoevsr;  or  fhall  forge  or  counterfeit  any  de- 
'•  benture  or  debentures,  or  alter  any  number,  figure,  or 
in  -,  or  utter  or  publifli  as  true  any  fuch  faife, 
"  forged,  counterfeited  or  altered  debenture,  with  intent  to 
"  defraud  hisMajefly,  &c.  or  any  perfon  or  perfons  j  every 
"  fuch  ptrlbn  or  per  funs  fo  forging  or  counterfeiting,  or 
"  caufing  or  procir.inj,  £^c.,  or  willingly  acling  or  affiiling 
"  in  the  fprging,  counterfeiting,  or  altering,  uttering  or 
iifhing  as  aforefaid,  being  thereof  convicted,  (hall  be 
"  guilty  of  fc  cut  benefit  of  clergy/' 

By  the  laft  Lottery  A£l,    "  If  any   perfon  or  perfbni        §  29. 
«<  fhall  forge   or   counterfeit,   or  caufe  or  procure  to   be  •"'"• 

"  forged,  &c.  cr  willingly  £tl:  or  afii'.t  in  the  forging,  &c.  f.  47,^* 
*c  any  (hare  or  fhares,  or  any  agreement  or  agreements  for 
"  any  (hare  or  fliares  of  any  ticket  or  tickets,  divided  by 
"  virtue  of  this  a£l ;  or  alter  any  number,  figure,  word,  or 
**  (lamp  therein  or  thereon  ;  or  {hall  knowingly  utter,  vend, 
"  barter,  or  difpofs  of  any  fuch  forged,  counterfeited,  or 
"  altered  (hare  or  fhires,  or  agreement  or  agreements  for 
"  any  {hare  or  fhares  of  any  ticket  or  :  .vith  intent  to 

"  defraud  any  perfon  or  perfons  ;  all  and  every  perfon  and 
"  perfons  fo  offending  and  being  daly  thereof  convt'cted 
"  fhall  be  guilty  of  itlony,  and  fufFer  as  a  felon."  By  former 
annual  a£ls  fuch  offences  were  made  capital. 

By  f.  4 1.  of  the  fame  a£t,  "  If  any  perfon  or  perfons  (hall  F:rp*g  lan:a^ 
'*  forge  or  ceunterfcit,  or  caufe  to  be  forged  or  counterfeit-  °'' 
<*  ej,  or  aflift  in  forging,  &c.  any  licence  authorifed  by  this 
*f  acl  j  or  fhall  fraudulently  alter  or  caufe  to  be  altered,  or 

3  N  «  affift 
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Ch.  xix.  §29.  ft  a{fjft  jn  altering  any  fuch  licence  as  fhall  be  really  granted 
Of  Lottery  tickets,  "  under  this  act  ;  or  fliall  knowingly  make  ufe  of  any  fuch 
"  forged,  counterfeited,  or  altered  licence  ;  fuch  perfon  or 
"  perfons  fliall  for  every  fuch  offence  forfeit  500!.  (half  to 
"  the  Crown  and  half  to  the  informer)  to  be  recovered  by 
"  action,  &c.  and  fhall  alfo  be  fubject  to  imprifonment  not 
"  exceeding  fix.months,  as  the  Court  in  which  the  offender 
<f  fhall  be  convicted  fliall  appoint." 


§  30.5.  So  the  flat.  36  Geo.  3.  c.  52.   for  granting  duties  on  le- 

Reript,  for  Juties        i€S  and  fliares  of  perfonal  eftates,  which  direfts  the  com- 

f.  legacies,  <&c.      °  r  ' 

36000.3.0.52.  milfioners  of  the  damps  to  receive  the  fame,  and  to  give 
papers  adapted  for  receipts  or  difcharges  to  the  parties  ap- 
plying upon  payment  of  the  duties,  and  that  no  legacies 
liable  to  the  duty  frull  be  paid  without  fuch  a  receipt,  con- 
taining certain  particulars,  and  the  amount  of  the  duty  pay- 
able thereon,  under  certain  penalties  ;  and  that  no  receipt 
for  any  legacy  fhall  be  available  in  evidence  unlefs  duly 
ftamped  •,  enacts, 

Penally  rf  rool.       Sect.  39.  "  That  if  any  perfon  fhall  alter  any  word,  let- 

triftt.tna^"  tf  ter>  figure>  or  number,  in  any  aflefiment  or  receipt  to  be 
tf  made  or  given  in  purfuance  of  this  a6l,  for  any  of  the 
"  faid  duties,  after  the  fame  fliall  have  been  figned  by  the 
"  officer  appointed  to  fign  the  fame,  according  to  the  di- 
«<  regions  of  this  act  ;  or  fliall  utter  or  publiili  as  true  any 
"  fuch  altered  aflefTment  or  receipt,  with  intent  to  defraud 
."  his  Majefty,  his  heirs,  &c.  or  any  other  perfon  or  perfons  ; 
*'  then  and  in,  fuch  cafe  every  perfon  fo  altering,  utter- 
"  ing,  or  publifhing  as  'aforefaid,  fhall  forfeit  and  pay  the 
"  fum  of  500!." 

Perfint  forging  Sedl.  40.  ena&s,  "  Tliat  if  any  perfou  fliall  counterfeit 

"  "  or  ^or§e'  or  ProcurC  to  ^>e  counterfeited  or  forged,  any 
"  ftamp  directed  or  allowed  to  be  ufed  or  provided,  made 
"  or  ufed,  in  purfuance  of  this  act  ;  or  fhall  counterfeit  or 
"  refemble  the  impreflion  of  the  fame  upon  any  vellum, 
"  parchment,  or  paper,  with  intention  to  defraud  his  Ma- 
"  jefty,  his  l>eirs,  &c.  ;  or  (hall  utter,  vend,  fell,  or  expofe 
'*  to  falc  any  vellum,  parchment,  or  paper,  liable  to  the  faid 
"  duty,  with  fuch  counterfeit  impreflion  thereon,  knowing 
"  the  fame  to  be  counterfeited  ;  or  fliall  privately  or  fraudu- 
(f  lently  ufe  any  ftamp  directed  or  allowed  to  be  ufed  bjr 
10  »  this 
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"  this  act,  with  intent  to  defraud  his  Majefly,  his  heirs,  &c.  Ch.xix.  §  3o. 
"  of  the  faid   duty;  every  perfon  fo  offending,  and  being  Qj.  ^^'e. 
"  thereof  lawfully  convicted,  (hall  be  adjudged  a  felon  with-  «i?::, 
u  out  benefit  of  clergy." 

By  flat.  39  &  40  Geo.  3.  c.  89.  f.  25.  "  The  commiQlon-        §  3 1. 
"  ers  of  the  navy,  ordnance,  or  viftualling  may  fell  and  i9g*4oGeo.j. 
"  difpofe  of  any  of  the  (lores  aforefaid,  marked  as  aforefaid,  Making  or  pub- 
"  (i.e.  by  f.  i.  any  (lores  of  war,  or  naval,  ordnance,  or  fa*£j 
"  victualling  (lores,  or  any  goods  whatfoever  marked  as  in  or  military 

in  r*i  Vide  tit.  Larceny. 

1  the  (tats.  9  &  10  W.  3.  c.  41.  and  9  Geo.  i.  c.  8.  are  f  S3&  ,4s. 

t(  exprcffed,  or  any  canvas  marked  either  with  a  blue  ftreak 
<{  in  the  middle,  or  with  a  blue  (Ireak  in  a  ferpentine  form, 
11  or  any  bewper  otherwife  buntin   wrought   with  one  or 
"  more  (Ireaks  of  raifed  tape  ;  the  faid  (lores  of  war,  or  na- 
"  val,  ordnance,  or  victualling   (lores  or  goods,   or  any  of 
"  them  being  in  a  raw  or  unconverted  ftate,  or  being  new 
"  or  not  more  than  one  third  worn  •,)  as  they  might  have 
"  done    before    the  making  of  this  act ;  and  fuch  perfon 
"  or  perfons   as   heretofore  have   or   (hall   hereafter   buy 
"  any  fuch  (lores,  or  other  (lores  fo  marked  as  aforefaid 
*{  of   the   faid    refpective   commiffioners,    may    keep    the 
"  fame  without  incurring  the  penalty  of  this  act  or  any 
"  other  law,    upon  producing  a  certificate  or  certificates 
"  under  the  hand  and  feal  of  three  or  more  of  the  faid  com- 
M  miffioners  that  they  bought  fuch  goods  or  (lores  from  them 
"  at  any  tirr.e  before  they  fold  or  delivered  the  fame,  or  be- 
"  fore  the  fame  were  found  in  their  cuftody,  or  a  certificate 
"  from  fuch  perfon  or  perfons  as  fhall  appear  to  have  bought 
*'  the  faid  (lores  from  the  faid  commiffioners,  that  the  (lores 
"  fo  fold  or  delivered  by  them,  or  fo  found  in  their  cuftody, 
"  were  the  (lores  or  part  of  the  (lores  fo  bought  of  the  faid 
:<  commiflioners  as'aforefaid  ;  in  which  certificate  or  certifi- 
"  cates  the  quantities  of  fuch  (lores  fhall  be  exprefied,  and 
"  the  time  when,  and  where  bought  of  the  faid  commiffion- 
*'  ers;  who,  or  any  three  or  more  of  them,  and  alfo  the 
"  perfon  or  perfons  afterwards  felling  the  fame,  are  hereby 
"  empowered  to  give  fuch  certificate  to  fuch  perfon  or  per- 
"  fons  as  deure  the  fame,  and  have  bought  or  (hall  buy  any  •> 
"  of  the  faid  (lores,  within  thirty  days  after  the  fale  and  de  • 
"  livery  thereof."     Then  by  f.  26.  "  .If  any  perfon  or  per- 
'•  fons  fhall  make,  Cgn,  or  give  any  falfe  certiScate,  bill  o£ 
3^4  2  *'  parcels, 
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Ch.XIX.  §31.    «  parcels,  or  other  inftrument,  purporting  the  identity  or 

Ofceni/catel'of    "  tne  ^c  or  difpofal  of  any  goods  or  (lores,  as  goods  or 

naval  «•»//*«?  «  ftores  fo  purchafed  of  the  faidcommiflioners  as  aforefaid; 

-  "  or  if  anyperfon  or  perfons  (hall  utter  or  publifh  any  fuch 

"  falfe  certificate,  &c.  purporting  as  aforefaid,  knowing  the 

'«  fame  to  be  falfe  j  every  fuch  offender  upon  conviction  (hall 

Penalty  zoo l.      tf  forfeit  2ool.  and  be  further  corporally  puni(hed  by  pillo- 

a$umjh£n?        "  r7»  whipping  and  imprifonment,  or  by  any  or  either  of 

"  the  faid  ways  and  means,  in  fuch  manner  and  for  fuch 

"  fpace  of  time  as  to  the  judge  or  juftices  before  whom 

"  fuch  offender  fhall  be  convicted  {hall  feem  meet.     Pro- 

<e  vided  fuch  judge,  Sec.  may  mitigate  the  faid  penalty  of 

"  200 1.  aa  they  fhall  fee  caufe.     One  moiety  of  which  pe- 

"  nalty  fhall  be  to  the  King,  and  the  other  moiety  with  full 

"  cofts  to  the  informer,"  &c. 

i  Geo.  i.  ft.  z.  By  flat,  i  Geo.  i.  ft.  2.  c.  25.  f.  6.  "  Every  perfon  or  per- 
Count'erfeiten  tf  "  fons  who  fhall  counterfeit  the  hands  of  the  treafurer, 
th  hand  of  the  te  comptroller,  furveyor,  clerk  of  the  acts  or  of  the  commif- 

treafurer,  &c.  to  '  ; 

any  bill,  ticket,  or  f(  fioners  of  the  navy,  or  any  of  them,  or  the  hand  or  hands 

°pofin  ^of'naJal     "  of  the  figning  or  vouching  officers  of  his  Majefty's  navy, 

treafure,  to  be       "  (hips,  or  yards,   or  of  any  one  or  more  of  them,  to  any 

«f  bill,  ticket,  or  other  papers,  by  virtue  whereof  his  Majefty's 

"  naval  treafure  is  or  maybe  paid  or  difpofed  of  j  or  (hall 

"  knowinglyproduce  any  fuch  counterfeit  ticket,  bill  or  other 

<c  paper ;  every  fuch  offender  fhall  and  may  be  lawfully  com- 

"  mitted  to  prifon  by  any  of  the  faid  officers  or  commiflioners 

"  until  he  find  furety  to  appear  at  the  next  general  affizes  or 

"  quarter  feffions  for  the  county,  &c.  where  fuch  offender 

"  fliall  be  fo   committed  to  prifon,  to  be  there  proceeded 

"  againft  according  to  law." 

§  31.  b.  By  the  flat.  42  Geo.  3.  c.  1 16.  which  confolidates  all  the 

Land  tax  re-       ac^s  for  the  redemption  and  fale  of  the  land-tax,  it  is  enacted 

4*0.3.0.116.  (f«  I94-)  "  That  if  any  perfon  fhall  forge,  counterfeit,  or 

««  alter,  or  caufc  or  procure  to  be  forged,  counterfeited,  or 

"  altered,  or  knowingly  or  wilfully  act  or  affift  in  the  forg- 

"  ing,  &c.  any  contract  or  contracts,  for  the  redemption  or 

<(  fale  of  any  land-tax,  or  any  affignment  or  affignments  of 

"  any  fuch  land-tax,  or  of  any  fuch  contract  or  contracts, 

.     <«  or  of  any  portion  of  land-tax  therein  comprifed,  or  any 

"  certificate  or  certificates  of  the  commiffioners  of  land-tax 

"  or  of  fupply,  or  of  any  chief  magiftrate  authorifed  by  this 

"  act 
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*f  act  to  make  out  fuch  certificate  or  certificates,  or  of  the  ch.xix.§3i£. 

««  furveyor  general  of  the  land  revenue  of  the  Crown,  or  of  Q&&£X^ 

"  the  duchy  cf  Cornwall,  or  any  certificate  or  certificates,  dempdan  data- 

"  receipt  or  receipts,  cf  the  caftiier  or  cafiiiers  of  the  go-  "^j^^ __^ 

"  vernor  and  company  of  the  Bank  of  England,  or  any  cer- 

"  tificate  or  certificates,  cr  atteilcd  copy  of  any  certificate 

*'  or  certificates  directed  by  this  ad~t  to  be  made  out  by  the 

**  proper  officer ;  or  (hall  wilfully  deliver  or  produce  to  any 

"  perfon  or  perfons  acting  under  the  authority  of  this  act, 

li  or  fliall  utter  any  fuch  forged,  counterfeited,  or  altered 

*'  contract  or  contracts,  alignment  or  aflignments,  certifi- 

"  cate  or  certificates,  receipt  or  receipts,  knowing  the  fame 

"  to  be  forged,  counterfeited,  or  altered,  with  intent  to  de- 

"  fraud  his  Majefty,  his  heirs,  &c.,  or  any  body  or  bodies 

"  politic  or  corporate,  or  company,  cr  other  perfon  or  per- 

"  fons  whomfoever  ;  in  every  fuch  cafe,  all  and  every  per- 

"  fon  or  perfons  fo  offending,  and  b^ing  lawfully  convicted 

"  thereof,  fliall  be  adjudged  guilty  of  ftlcny  without  benefit 

"  of  clergy." 

6.  Private  Papers,  Securities,  and  Documents.  . 

The  (tat.  5Eliz.c.  14.  f.  2.  enacts,  "  That  if  any  perfon  or  5  EIJ,.  c.  ,4. 
"  perfons  flv  11  of  his  or  their  own  imagination  or  by  falfe  con-  F°rs;*g  <*«*;> 

.  (Aarttrs,  •writings 

fpiracy  or  fraud  with  others,  wittingly,  fubtilly,  and  falfely  f^:,J.  amn 
"  forge  or  make,  or  fubtilly  caufe  or  wittingly  aflent  to  be  jjj 
"  forged  or  made, any  falfe  d^d^slariir^ivriivigfealedy  court  .-.keri. 

"  roll,  or  the  will  of  any  perfon  in  writing,  to  the  intent  that  ^  HU^'C 
"  the  ftate  of  freehold  or  in  he  ri:  a  nee  of  any  perfon  or  perfons  P3«,  45,  6. 
"  of,in,or  to  any  lands, tenements,or  hereditaments,  freehold 
"  or  copyhoid,  or  the  right,  tidt,  or  intereft  of  any  perfon  or 
"  perfons  of,  in,  or  to  the  fame,  or  any  of  them,  (hall  or  may 
"  be  molefted,  troubled,  defeated,  recovered,  or  charged; 
"  or  fliall  promunce,  ptibUjJ},  cr  fieiu  firth  in  evidence  iny 
«*  fuch  falfe  and  forged  deed,  charter,  writing,  court  roll,  or 
"  will,  as  true,  knowing  the  fame  to  be  falfe  and  forged  as 
'*  aforefaid,  to  the  fame  intent  -,  and  (hall  be  thereof  con- 
"  vi£ted  either  upon  adion  or  actions  of  forger  of  falfe 
"  deeds,  to  be  founded  upon  this  ftatute  at  the  fuit  of  the 
"  party  grieved,  or  otherwife  according  to  law  ;  he  fliall  pay 
«  unto  the  party  grieved  his  double  cofts  a:  <1  d.i-nages,  to 
<*  be  afiefled  in  that  court  where  fuch  conviction  (hall  be, 
3  N  3  *'  and 
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ch.xix.  §  31.  «  and  alfo  fiiallbe  fet  upon  the  pillory  in  fome  open  market 
Of  private  fecun-  '*  town  or  other  open  place,  and  there  to  have  both  his 
tiest&c.  by        t<  ears  cut  Off5   anci  aif0  his  noftrils  to  be  flit  and  cut,  and 
_________ ^    "  feared  with  a  hot  iron  fo  as  they  may  remain  for  a  perpe- 

<{  tual  mark  of  his  falfehood,  and  (hall  forfeit  to  the  Queen 
<c  the  whole  iflues  and  profits  of  his  lands  and  tenements 
"'  during  his  life,  and   alfo  {hall  fuffer  perpetual  imprifon- 
"  ment  during  his  life,"  &c. 
Or  tothprtju.        And  by  fe(r^  3i  t<  if  any  perfan  or  perfons  (hall  (as  afore- 

dice  of  tertKon.  '  * 

"  faid)  wittingly,  fubtilly,  and  falfely  forge  or  make,  or 
"  wittingly,  fubtilly,  and  falfely  caufe  or  affent  to  be  made 
"  and  forged  any  falfe  charter,  deed,  or  writing,  to  the  in- 
"  tent  that  any  perfon  or  perfons  (hall  or  may  have  or  claim 
"  any  ejlate  or  inter  eft  for  term  of  years  of,  in,  or  to  any  ma- 
*{  nors,  lands,  tenements  or  hereditaments,  not  being  copy- 
"  hold,  or  any  annuity  in  fee  fimple,  fee  tail,  or  for  term 
<c  of  life,  lives,  or  years  •,  or  (hall  as  aforefaid  forge,  make, 
"  or  caufe  or  aflent  to  be  made  or  forged  any  obligation  or 
"  bill  obligatory*  or  any  acquittance,  releafe,  or  other  difcharge 
"  of  any  debt,  account,  adlion,  fuit,  demand,  or  other  things 
*f  perfonal ;  or  (hall  pronounce,  publifh,  or  give  in  evidence 
*{  any  fuch  falfe  and  forged  charter,  deed,  writing,  obliga- 
"  tion,  bill  obligatory,  acquittance,  releafe,  or  difcharge,  as 
"  true,  knowing  the  fame  to  be  falfe  and  forged,  and  (hall 
"  be  thereof  convicted  as  aforefaid;  then  he  (hall  pay  the 
"  party  grieved  his  double  cofts  and  damages,  to  be  aflefled 
<{  in  fuch  court  where  fuch  conviction  (hall  be  had,  and 
"  (hall  be  alfo  fet  on  the  pillory  in  fome  one  market  town 
"  or  other  open  place,  and  there  to  have  one  of  his  ears  cut 
"  off,  and  (hall  alfo  be  imprifoned  for  one  year,  without 
"  bail  or  mainprize." 

3  inft.  t-a.  Which  double  damages  it  appears  (hall  be  governed  by 

f.^4*      h'7°   tne  penalty,  and  not  by  the  debt  appearing  due  in  the  con- 
dition. 

By  f.  5.  a  defendant  convicted  upon  this  act,  who  (hall 
have  received  thereupon  punifhment  corporal  according  to 
the  act,  (hall  not  be  impeached  again  for  the  fame  offence. 

St'ndtfmce  By  f.  7.    "  If  any  perfon  convicted  or  condemned  of  amy 

"  of  the  offences  aforefaid  by  any  of  the  ways  above  limited 
f  (hall  after  any  fuch  conviction  or  condemnation  eftfobns 

«*  commit 
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"  commit  any  of  the  faid  offences  in  form  aforefaid,  every  ch.xix.  $  32. 
"  fuch  fecond  offence  or  offences  fnall  be  adjudged  felony,  ^j^jj^j. 
"  and  the  parties  being  convicted  or  attainted  thereof  {hall  elei,  S?c  by 
"  fuffer  fuch  pains  of  death,  and  forfeiture,  &c.  as  in  cafes  5     'z  c'  '4' 
"  of  felony,  without  benefit  of  clergy. '*     But  by  f.  8.  this 
ihall  not  take  away  dower  or  corrupt  the  blood. 

The  7th  feel,  includes  one  who,  having  being  convicted  3  Inft.  172. 
for   forging   a   deed,    afterwards  knowingly  publishes  the 
forged  deed  of  another. 

There  mult  be  a  conviflion  by  judgment  of  a  firfl  offence  i  Hale,  686. 
before  the  fecond  offence  be  committed;  otherwife  it  is  not  £ 
felony:  the  record  of  which  conviction  mutt  be  fet  out  in  3  lail.  172. 
the  indictment  for  the  fecond  offence,  in  order  thr.t  it  may 
appear  to  be  a  conviction  of  fuch  a  forgery  as  is  within  the 
flatute  •,  but   a   prior  conviction  of  any  offence  within  the 
ftatute  is  fufficient. 

Sect.  10.  gives  power  to  juflices  of  oyer  and  terminer  and  i  Hale,  687 
of  aflize  to  hear  and   determine   the  offences.     Under  this  Cro'  El'2'    ~* 
the  Judges  of  B.  R.  have  jurifdiction,  but  not  juftices  of 
the  peace  in  Seflions. 

Sect.   ii.  repeals  all  former  ftatutes  provided  for  forgery 
of  faife  deeds,  charters,  muniments,  or  writings. 

Sect.  15.  provides  that  the  act  (hall  not  extend  "  to  any  Exeytbr  as  tt 
"  attorney,  lawyer,  or  councilor,  who  (hall  for  his  clieru 
-"  plead,  (hew  forth,  or  give  in  evidence  any  falfeand  forged 
"  deed,  charter,  will,  court  roll,  or  other  writing  for  true, 
"  being  not  party  cr  privy  to  the  forging  of  the  fame,  &c.; 
u  nor  (by  f.  16.)  to  any  perfon  who  (hall  plead  or  (hew  forth 
"  any  deed  or  writing  exemplified  under  the  great  feal,  or 
"  under  the  feal  of  any  other  authentic  court  of  this  realm, 
«'  nor  to  any  Judge  or  other  perfon  who  (hail  caufe  any  feal 
<{  of  any  court  to  be  fet  to  any  fuch  deed,  charter,  or  writing 
(-  enrolled,  not  knowing  the  fame  to  be  falfe  or  forged." 
By  f.  12.  there  is  a  fimilar  exception  in  favour  of  proctors, 
&c.  in  the  ecclefialtical  courts. 

The  above  ftatute  of  Elizabeth  has  now  nearly  fallen  into         *  ~_ 
difufe  fince  the  pafling  of  the  flat.  2  Geo.  2.  c.  25.  which  Cciflruakn  en 
extends  to  all  deeds  and  wills,  upon  which  the  profecution  vurentlnrt 
is  eafier  and   the  punifhment  capital  in  the  firfl  inflauce.  cafe,  poft.  921. 
There    are   befides  feveral  particular  flatutes,  before  no- 

3  N  4  ticed, 


920  Forgery. 

Ch.  xix.  §  33.  ticed,  adapted  and  confined  to  the  forgery  of  the  like  in- 

Bfjtftute.         A  . 

Ofprivjteficuri-  Itruments  in  the  names  or  particular  perfous  or  corporations. 
ttetf&f.  ly         An(j  jt  may  {.,£  remarked  once  for  all,  that  the  fame  general 

5  Ehz.  c.  14.  J 

r  rules  of  ccnftruftion  will  apply  equally  to  the  fame  inftru- 

ments  named  in  the  feveral  itatutes  pafhd  in  p;iri  materia, 
and  all  muft  neceflarily  be  governed  by  the  fame  principles 
of  the  common  law. 

jlnft.  170,  a.          The  firft   branch  of  the  ftatute  is  confined  to  forgeries 

i  Hawk.  ch.  70.       _   _ .          ,         _          .  _  _, 

f.  ,3.  afrecting  the  eltate  in  pofleflion,  or  the  right,  title,  or  inte- 

i  Hale,  6^4.       refj-  of  any  perfon  in  or  to  the  freehold  or  inheritance  of  the 

Noy.  4Z- 

?Bac.  Abr.  280.  lands,  Sec. ;  as  the  enfuing  branch  is  to  be  underftood  when 

*Ct  the  forgery  is  to  the  moleftation  of  a  termor.     But  a  forgery 

of  a  rent- charge  or  even  of  a  leafe  for  years  in  the  name  of 
one  who  is  feifed  of  the  freehold  or  inheritance  is  within 
the  former  part ;  and  the  words  for  a  term  of  years  in  the  fe- 
cond  branch  relate  to  fuch  an  eftate  or  intereft  in  efle 
before. 

i  Hawk.  ch.  70.  The  words  "  writing  fealcd"  have  been  holden  to  extend 
4 '/n7fi  "BQ.  to  a  falfe  cuftomary  of  a  copyhold  mnnor,  under  the  feaSs 
i  Hale,  684.  of  feveral  of  the  tenants,  containing  falfe  cuftoms  to  the  dif- 
Dy.T*?.  '  herifon  of  the  lord,  and  purporting  to  be  by  the  confcnt  of 
15 H.  7. 16.  au  ,-^g  tenants  and  the  allowance  of  tbe  lord  :  and  fo  a  fta- 
tute merchant  or  recognizance  in  nature  of  a  ftatute  ftaple  is 
alioll.Abr  466.  within  the  ftatute,  as  having  the  fenl  of  the  party;  though 
jbV1*2"  w'.5'  ^  's  d°ubted  i"  Rolle  whether^  ftatute  ftaple  be  fo,  becaufe 
3  Inft.  171.  it  need  only  have  the  feal  of  the  ftaple. 
3  Inft.  169,  By  the  firft  claufe  the  deed,  charter,  or  writing  muft  be 

!7Hlw'k  ch  70    fealedj  at]d   ^°  it  niuft  appear  in   the  indiciment  •,  biit  the 
f.  19.26.  court  roll  or  will  need  not  be  fealed.     And  this  holds  good 

"*."  '    alfo  in  the  construction  of  the   fecond  branch,  where  the 
word  -writing  extends  to  a  will  whereby  a  term  for  years  is 
devifed  ;  as  the  word  will  in  the  firfl  branch  means  a  will 
concerning  the  freehold  and  inheritance.     But  I  cannot  re- 
concile with  the  words  of  the  ftatute  what  is  faid  by  Lord 
S  Inft,  171.        Coke  and  Lord  Hale,  that  a  will  in  writing  concerning  goods 
i  H*ie,  685.       only  is  within  the  fecond  branch  ;  and  the  paflage  in  Dyer 
referred  to  by  Lord  Coke  does  not  fupport  the  pofition. 

3  Inft.  171.  The  words  "  any  obligation  or  bill  obligatory"   in  the 

i  Ka*k  ch.  70.  fame  ci3Ufe  muft  be  intended  of  fuch  as  are  fealed.     But 
sLe<.n.  170.        the  forgery  of  a  deed  containing  a  mere  gift  of  perfonal 

chattels  is  not  within  it. 

1hz 
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The  forgery  of  a  Icafe  of  lands  in  Ireland   is  faid  not  to  Ch.  XIX.  §  33. 

ithin  this  ftatute,  but  punifhable  as  a  rnifderneanor  at  cfp^a-Tt'-u 
common  law  r;;tfs'  &f'  h 

The  cafe  of  Crooke  may  be  referred  to  as  a  good  explana.  5    "'c' *4' 
tien  of  the  ftatute.     That  was  an  indi&ment  on  the  flat.  R  v  Crcoke> 
c  Eliz.  c.  I.-},  for  forgery,  wherein  Garbut  and  his  wife  were  B  R.E.  AG.Z, 

._.-,,  .  ,,-  ,        ,  Mafterman's 

laid  to  be  feifed  of  certain  meiiuages  lands   and  tenements  Notes,  s.c.zStr. 
called  Jo-wick,  (containing  in  fa£t  ?co  acres),    and  the  con-  ?0''  ™* Lmore 

•f  °  folly  in  Fuzg. 

vtyancc  forged  by  the  defendant  was  of  Jawick  Pare,  con-  57.  and  261. 
taining  4000  acres,  which  was  charged   to   be   done  with  f,',.Tr'.,£r~ 
intention  to  cheat  Garbut  and  his  wife.     After  conviction  tktflac.  5  Eliz.  \t 
and  a  motion  for  a  new  trial,  which  was  denied,   it  was  f^'^ 

moved  in  arreft  of  judgment,    and  the   cafe    was   argued  ;y-<"  ;*  >•**  ftf- 

.  ,  rj         •         r        r  •'•''** 

at  great  lengtn,   and  was   under  confideration   for  feveral  t,  K!!  ^[£4. 

terms.     The  Court  took  time  to  confider  of  their  judgment ;  ~rd  a  w'ur.ct  <f 

.     .  Jaiui'k  Park  for 

and  finally  the  Chief  Juftice  delivered  their  opinion,  that  ja-wick  ir.  the 

the  aft  of  parliament  did  not  mean  that  there  fhould  be   « 

- 
forged  conveyance  of  the  very  lands;  but  if  it  were  any  deed  Vidt  theptece- 

reby  the  party  mrght  be  molefted  it  was  fufficient.    That  d"c  cf  thii  ja" 
'  r       -  didrmentat  large 

in  this  cafe  the  variance  was  only  as  to  the  defcripticn  of  >n  Crown  ctrc. 
the  lands-,  and  if  fuch  a  variation  were  to  get  the  offender  C°nip1i1,t' 
off,  it  would  defeat  the  ftatute.     That  it  was  not  neceflary  i73s)- 
that  the  land  (hould  be  really  affected  by  the  forged  dred, 
or  that  the  party  {hould  be  evicted;  but   if  he  might   be 
ditturbed  by  it,  it  was  within  the  intent  of  the  act  of  parlia- 
ment.    That  in  this  caie  it  was  proved  th,2t  after  the  deed 
was  forged  the  defendant  fent  word  that  he  had  purchafed 
Jawick,  and  that  he  had  actually  taken  out  writs  againft  the 
tenants  of  Jawick  in  order  to  eject  them. 

Sir  J.  Strangt's  report  in  fomewhat  ftronger  terms  dates  2  Stra.  902. 
that  the  Court  relied  on  the  words  of  the  ad,  "  tc,  the  intent 
"  that  the  ftate  of  freehold,  &c.  of  any  perfon  to  any  lands, 
"  <Scc.  or  the  right  or  title  of,  in,  and  to  the  fame,  fhall  or 
"  may    be    molefted,    troubled,    defeated,    recovered    or 
*'  charged  :"  By  which  it  appeared  that  it  was  not  neceflary 
that  there  mould  be  a  charge,  or  a  po/Jibility  of  a  charge  ;  it  n  poft.what  «•« 
was  fufficient  if  it  were  done  with  that  intent;  and  the  jury 
had  found  that  it  was  done  with  intent  to  moleft  Garbut 
and  his  wife  in  the  pofleflion  of  their  lands. 

The  defendant  received  judgment  as  directed  by  the  fta- 
-  tute,  viz.  to  be  fer*  in  the  pillory  at  Charing  Crofs,  to  have 
(a)   i  Hawk.  «h.  ;c.  f.  20.         j  Hale,  684.        3  Leon.  170. 

both 
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Ch.XiX.  §33.  both  his  ears  cut  off,  his  noftril  flit  and  feared  with  a  hot 
Of/rimHtji<if  *ron>  n's  rents  forfeited  to  the  King  for  life,  and  to  be  im- 
ritiesj&c.  by  prifoned  during  life. 

5  Eliz.  c.  14. 

-  In  the  courfe  of  the  difcufiion  all  the  Judges  delivered  their 

MS.  ante,  opinions,  and  agreed  that  the  intent  of  the  party  to  moleft 

&c.    the  eftate  was  a  matter  of  fact  proper  to  be  left  to  the 
jury  upon  the  evidence,  and  that  the  quo  modo  which  was  evi- 
dence of  fuch  intention  need  not  be  ftated  in  the  indictment. 
The  principal  queftion  feemed  to  be,  whether  it  were  ne- 
ceflary  to  bring  the  cafe  within  the  ftatute  that  the  deed,  fup- 
pofing  it  to  be  genuine,  mould  be  fuch  as  might  poffibly  have 
an  effect;  which  Ld.  C.J.Raymond  feemed  to  think  this  deed 
could  not  have  by  reafon  of  the  variance  j  it  not  being  laid  in 
the  indictment  that  Garbut  was  feifed  of  Jawick  Park,  or 
that  Jaiuid  Park  was  part  of  Jaiv\cky  or  that  the  lands  were 
known  as  well  by  the  one  name  as  the  other,  or  any  other 
The  words  with-  matter  whereby  to  afcertain  them  to  be  the  fame,  [and  there 
aretake'nfrom8    being  no  averment  of  any  previous  treaty  concerning  Jawick 
Fitzgibbon'sRe-  jn  confequencc  whereof  there  was  a  conveyance  of  Jawick 
taTen  in  fubt  "  Park,  which  (if  it  had  been  a  real  tranfa&ion)  would,  he 
ftancefrom  Maf-  thought,  have  laid  a  foundation  for  a  court  of  equity  to  decree 

terman'sMS.  .  '. 

Notes.  a  conveyance  or  Jawick  :   lo  that,  he  obierved,  the  objection 

in  all  its  force  was  reduced  to  this,  that  upon  the  face  of  the 
indictment  no  title  could  be  made  either  in  law  or  equity  to 
the  lands  of  Jawick.]  Page  J.  obferved,  that  the  ftatute 
did  not  require  that  the  deed  ihould  be  for  the  conveyance 
of  lands  or  any  thing  elfe  in  the  pofleffion  of  the  party  :  but 
it  might  be  any  deed  by  which  the  party  might  be  difturbed, 
and  the  intent  was  a  matter  of  fact  proper  to  be  left  to  the 
jury.  No  ejectment  would  lie  jn  this  cafe  ;  nor  even  if  the 
conveyance  had  been  of  Jawick  could  it  have  had  any  effect, 
being  a  forged  deed,  which  was  no  deed  at  all.  But  he 
feemed  to  think  that  if  the  deed  had*  been  really  executed  by 
Garbut  and  his  wife,  with  that  miftake,  a  court  of  equity 
would  have  obliged  them  to  execute  a  proper  deed.  And  if 
they  would  have  been  liable  in  cafe  of  a  true  deed,  they 
might  be  faid  to  be  liable  to  be  difturbed  under  colour  of  a 
falfe  one  till  it  was  difcovered  to  be  fuch.  Probyn  J.  alfo 
thought  that  the  eflate  would  have  been  bound  in  equity  if 
it  had  been  a  true  deed  with  fuch  a  miftake  in  it.  Lee  J. 
faid,  that  all  that  was  neceffary  was  to  charge  fuch  facts  ia 

thfl 
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the  Indi&ment  as  conftituted  the  offence  created  by  the  (la-  CT.  xrx  §  33. 
tute;   an>i  it  was  not  necefTary  to  lay  thofe  fadls  which  were  -?> 'fta !u'r1'  . 

'  '  OJ  pn-VJ-.tjtcUTl- 

evidence  of  the  intention,  becaufe  that  was  proper  for  the  jury,  •':«,  £v-  by 
and  they  had  found  the   intention.     And  though  the  deed  s 
as  it  was  fet  out  might  not  have  any  operation  in  law,  yet 
the  intention  of  the  defendant  might  be  a?  much  to  moleft 
the  pofiefiion  of  Garbut  as  if  the  deed  had  been  good. 

By  flat.  2  Geo.  2.  c.  25.  made  perpetual  by  flat.  yGeo.  2.         j  34. 
c.  18.  "  if  any  perfon  (hall  falfcly  make,  forge,  or  counter-  Fc*g'*g  detdi, 

,,    i    •  r  uriri  jo  -i      *vi'is,bai:dttkifls, 

r-:.t,  or  caufe  or  procure  to  be  falfely  made,   &c.  or  wil-  r.;e^  a;.ul[tancff 
"  lingly  aft  or  aflift  in  the  falfe  making,  &c.  any  deed,  will,  °r  rt^fn  firms- 
sl  tejlament,  bond,  writing  obligatory,  bill  of  exchange,  promij/bry  capital^  ^G.i. 
*'  note  for  payment  of  money,  indorsement  or  ajjignment  of  any  Cl  25-  9  G.  2- 
tf  bill  of  exchange  or  promiflbry  note  for  payment  of  money,  c.  22.  f.  7g.' 
f(  or  any  Acquittance  or  receipt  either  for  money  or  goods 
*(  with  intent  to  defraud  any  perfon  whatfoever,  [and  by  flat. 
"  31  Geo.  2.  c.  22.  f.  78.   with  intent  to  defraud  any  cor- 
"  poration  whatfoever] ;  or  (hall  utter  or  publiflj  as  true  any 
**  falfe,  forged  or  counterfeited  deed,  &c.  with  intent  to  de- 
((  fraud  any  perfon  (or  corporation),  knowing  the  fame  to  be 
"  falfe,  forged  or  counterfeited ;  every  fuch  perfon  being 
"  thereof  lawfully  convicted  fhall  be  deemed  guilty  of  felony 
"  without  benefit  of  clergy." 

The  ftat.  7  Geo.  2.  c.  22.  (made  to  fupply  the  defects  of  7  Geo.  2.  c. ;;. 
the  former  aft  which  it  recites,  and  reciting  further  that  no  acceptanu^'"^. 
punifhment  is  inflicted  by  the  faid  acl:  on   fuch  as  commit  c 'u?:ai> -e  r'«:ft<, 

*   '    -  *•  i  r         r       f        \     \  01*,  -r  r         ord<n  for  payment 

the  offences  thereinafter  let  forth,)  enacts,  that  "  if  any  perfon  cfm.r.ey, 
»  fhall  falfely  make,  alter,  forge  or  counterfeit,  or  caufe  or  <™ 
*'  procure  to  be  falfely  made,  &c. ;  or  willingly  a£l  or  affift 
"  in  the  falfe  making,  &c.  any  acceptance  of  any  bill  of  ex- 
"  change,  or  the  number  or  principal fum  of  any  accountable 
"  receipt  for  any  note,  bill,  or  other  fecurity  for  payment  of. 
ft  money,  or  any  warrant  or  order  {or  payment  of  money,  or  deli- 
"  very  of  goods-,  with  intent  to  defraud  any  perfon  whatfoever, 
i*  [and  by  ftat.  18  Geo.  3.  c.  18.  with  intent  to  defraud  any 
"  corporation  ;]  or  Ihall  utter  or  publifh  as  true  any  falfe,  al- 
"  tered,  forged  or  counterfeited  acceptance  of  any  bill  of 
"  exchange,  or  accountable  receipt  for  any  note,  bill,  or 
<c  other  fecurity  for  payment  of  money,  or  warrant  or  order 
*?  for  payment  of  money,  or  delivery  of  goods,  with  inten- 

"  tiorj 
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Ch.  XIX.  §  34.  "  tion  to  defraud  any  perfon  (or  corporation),  knowing  the 
t?*L$s.  e<  "  fame  to  be  falfe,  altered^'  forged  or  counterfeited;  then 
Of  deeds,  mills,  (t  every  fuch  perfon  being  thereof  lawfully  convi&ed  (hall 

r.atett  receipts,  t 

fife.  '  be  deemed  guilty  of  felony  without  benefit  of  clergy  (a)" 

In  the  ftatute  of  7  Geo.  2.  there  is  m>  exprefs  faving  of 
corruption  of  blood  as  in  the  others :  and  by  f.  4.  of  the  ftat. 
2  Geo:  2.  c.  25.  the  act  is  not  to  extend  to  Scotland. 

t  ^  K  I  now  proceed  to  note  fuch  determinations  as  have  afcer- 

Wr'ning  obliga-     tained  what  fort  of  inftruments  come  within  the  defcriptions 
in  the  abovementioned  ftatutes. 

(«)  Many  of  the  cafes  upon  thefe  ftatutes  have  turned  more  upon  the  general 
principles  of  forgery  than  on  the  particuUr  conftruftion  of  the  words  of  the  ftatutes 
themfelves.  Thefe  therefore  may  be  more  conveniently  diftributed  under  the 
general  heads  of  inquiry.  Thus  under  the  4th  he.d,  concerning  ihe  validity  in 
law  of  the  thing  forged,  are  noticed  the  cafe  of  Japhet  Crooke,  for  forging  a  leafe 
and  releafe  ;  Cocgan's  cafe  in  1787  5  Murphy's  cafe  in  1753;  and  Stirling's  cafe 
in  1773,  for  forging  wills  in  the  names  of  living  performs  ;  Fitzgerald  and  Lee's 
cafe  in  1741,  for  forging  the  will  of  a  deceafed  feaman,  with  a  variance  in  the 
name  in  different  parts  of  it.  So  cafes  of  forging  Bank  notes,  &c.  where  the 
<jueftion  has  turned  on  the  degree  of  fimilarity  to  the  true  one,  as  Jones's  cafe  and 
others.  So  Reading's  cafe  in  i  793,  for  forging  an  acceptance  in  a  different  name 
from  that  of  the  perfon  to  whom  the  bill  of  exchange  was  directed  ;  Moffatt's  cafe 
in  1787,  for  forging  a  bill  of  exchange  for  a  lefs  fum  than  5 /.  which  isdifallowed 
by  ftat.  17  Geo.'3.  c.  30  ;  Wall's  cafe  in  i£oo,  for  forging  a  will  of  land  attefted 
only  by  two  witnefies ;  and  Hawkefwood's  cafe  in  17^3,  and  others  fince,  for 
forgery  of  bills  of  exchange  which  appeared  without  ftamps. 

Under  the  5th  head  of  inquiry,  how  far  ufing  a  fiftitious  name  or  perfonatirg 
the  true  man,  &c.  will  affect  the  offence.  Lewis's  cafe  1754,  fir  forging  a 
power  of  attorney;  and  Wilks's  cafe  in  1767,  for  forging  a  bill  of  exchange ; 
Aickles's  cafe,  for  forging  a  promifibry  note  ;  Oolland's  cafe,  for  forging  an  in- 
dorfement  on  a  promiflbry  note  ;  Taft's  cafe  in  1777,  for  the  like  ;  Lockett's  cafe 
in  1772,  and  Shepherd's  cafe  in  1781,  for  forging  orders  for  payment  of  money  ; 
and  Taylors  cafe  in  1779,  for  forging  a  receipt  for  money  ;  all  forgeries  in  the 
names  of  fictitious  perfons,  whofe  characters  were  in  fome  iaftances  affumed  by 
the  pvifoners  ;  and  Dunn's  cafe  1769,  for  forging  a  promiflory  note;  and  the  cafe 
of  Mead  v.  Young,  for  forging  an  indorfemcm  of  a  bill  of  exchange  ;  both  ia 
the  names  of  real  prrfons  ;  and  many  others  of  the  like  fort  will  be  found. 

Under  the  8th  head  of  inquiry,  as  to  the  indidtment  and  evidence,  Mafon's 
cafe,  for  uttering  a  forged  acceptance  of  a  bill  the  tenor  of  which  was  not  fet  forth, 
and  others  of  that  fort;  Teftick's  cafe  in  1774,  and  Hunter's  cafe  in  1794,  for 
forging  a  receipt  for  money ;  Reading's  cafe  in  1793,  far  forging  a  bill  of  ex- 
change ;  Gilchrift's  cafe  in  1795,  for  forging  an  order  for  payment  of  money  i 
Jones  and  Palmer's  cafe  in  1785,  for  forging  a  deed  and  a  receipt  for  money  ;  Dun- 
nett's  cafe  in  1791,  for  forging  a  bond  and  writing  obligatory  5  and  various  other 
cafes,  where  the  queftions  have  either  turned  on  the  manner  of  charging  the  offence, 
«r  the  application  of  the  evidence  to  the  charge. 

Writing* 
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Writing-Obligatory. 

In  Dick's  cafe,  who  was  indi&ed  and  convicted  of  know-  Ch.  Xix.  §  3;. 

ingljr  uttering  a  forged  writing-obligatory  commonly  called  **/**•  **Jeft-*r 

%  Scotch  bank  note  in  this  form  •,  of&tdt,  'm!ht 

(t  Five  Pounds.  Bond  accord.  Sterling.  <^"'  ««?»• 

«  No.  157.  -- 

—  "  Aberdeen,  i  May  1767.  ?>k\eafe» 

J      I     I  Newcaftte,  1770. 

28  MS.  Gould    . 


"  The  Banking  Company  in  Aberdeen  are  hereby  obliged 

"  to  pay  to  Js.  Brand  or  bearer  on  demand  at  their  office  tering  in  England 

«  here/five  Pounds  fteriing,  by  order  of  the  Direaors.      ^TSV^* 

•«  W.  Brebner,  >  —     ~  R.  Sunderland,      payable  i»  Sca- 

..  T  D  S  Diredtors.  r  n,-     »  landbtmttimtbe 

•'J.Burnett,      i  Cafliier.    ^Q.^.. 

the  Judges  were  divided  in  opinion  whether  fuch  a  note 
were  within  the  meaning  of  the  flat.  2  Geo.  2.  c.  25.;  and 
whether  the  uttering  it  in  England  were  felony  ;  the  ftatute 
(f.  4.)  having  negatively  excluded  Scotland  ;  and  the  note 
being  made  payable  locally  where  it  was  drawn.  At  length  - 
the  prifoner  received  the  King's  pardon. 

Receipt  far  Money.  §  36. 

William  Teftick  was  found  guilty  on  the  fecond  count  of  Teflick's  c»fe, 
an  indictment,  which  charged  that  he  felonioufly  uttered  and  Air.  1774, 
publiftied  as  true  a  certain  falfe,  forged,  and  counterfeited  MS:  Gould  I* 

f  -11  r>  TT-T.  »  ,-  IrrdicImiT.t  for 

receipt  for  money  t  with  the  name  *'•  Stephen  Withers  of,  &c. 


"  fortlicfumof  il.   and  45.,  which  lad-mentioned  falfe.  f««V'/"-«5sr 

1  *    mthcttrmi  cftAe 

'f    &C.  receipt,  IS  as  follows,      VIZ.  receipt  it/elf, 

«  18th  March  1773.  \\**:?vtd  f 

I  I  O      "  content}  abwit 

(t  Received  the  Contents  above  by  me,  "i>yme,&c." 

ct    0^       U         TTT'  1  j>    f»':tt>:ut  f-'ttintr 

•<  Stephen  Withers."  f,rtb  tbJebM*f 

with  intent  to  defraud  R.  Goadby,  he  the  defendant  at  the  «««  «  writ*  fe 
fald  time  when,  Sec.   well  knowing  the  faid  receipt  to  be  2^7/JV2f« 
forged,  &C.  mttttrfnUiB*. 

It  appeared  in  evidence  that  Goadby  fold  Lottery  tickets 
and  fhares,  and  paid  the  money  for  prizrs  ;  and  that  the 
prifoner  was  employed  by  him  to  carry  out  the  prize  nionev' 
with  an  account  of  the  deductions  to  pay  it  to  the  party,  and 
bring  back  his  receipt.  On  the  i&th  of  March  1773  the  pri- 
foner had  the  following  account  delivered  to  him  with  money 
to  pay  the  balance; 

No. 
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Byftat.zG.-i. 
c.  25,  &c. 

Of  deeds,  £V. 
and  receipts. 


No.  38,811. 

Mr.  Withers.  £. 

One  1 6th  of  a  £-20  Prize  -  i 

Deduct  for  ex  peaces  advancing  and  remit- 
ting money  to  you  -  -         -     o 


d. 
o 


(AbfentDeGrey 
C.  J.  and  Per- 
tott  B.  ;  and  by 
Serjt.  Fetter's 
MS.  Fyte  li. 
doubting.) 


Vide  Taylor's 
cafe,  poft. 

Harrifon's  cafe, 
O.  B.  Sept. 
1777,  cor. 
BUckftone  J. 
MS.  Fuller  J. 
( i  Leach,  215. 
S.  C. 
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which  account  the  prifoner  on  fettling  his  accounts  produced 
to  Goadby,  with  the  receipt  ftated  in  the  indictment  at  the 
bottom  of  the  faid  account,  and  took  credit  for  the  amount, 
knowing  that  Withers  had  not  been  paid  •,  and  having  made 
excufes  to  him  for  the  omiffion.  It  was  proved  by  Withers 
who  had  before  the  trial  been  paid  the  money  by  Goadby, 
that  the  receipt  was  not  his  hand-writing. 

It  was  objected  by  the  prifoner's  counfel  that  this  receipt 
did  not  correfpond  with  the  indictment ;  for  nothing  was 
fet  forth  but 'the  receipt  as  for  the  contents  above  :  and  that 
together  with  the  bill  of  particulars  was  one  entire  thing  j  and 
it  being  fet  forth, "  which  faid  falfe  receipt,  &c.  is  as  follows,'* 
the  whole  ought  to  have  been  fet  forth,  and  not  part  only, 
namely,  tf  the  contents  above  5"  which  did  not  appear  to 
be  the  fame,  nor  to  be  a  receipt  for  money.  And  this  ob- 
jection was  likewife  urged  after  conviction  in  arrefl  of  judg- 
ment as  to  the  infufficiency  and  inconfiftency  of  the  indict- 
ment ;  in  this,  that  it  did  not  appear  by  the  receipt  fet  out  in 
the  indictment  that  it  was  a  receipt  for  money,  or  what  it 
was  for;  and  being  only  for  the  contents  above,  and  nothing 
fet  forth  to  (hew  what  they  were,  or  explain  the  receipt,  it 
was  unintelligible.  After  conviction  judgment  was  refpited  : 
but  in  Michaelmas  term  1774  the  Judges  were  of  opinion 
that  the  indictment  was  fuificient ;  for  it  was  "  Received 
"  the  contents  above"  which  (hewed  it  to  be  a  receipt  for 
fomething  though  the  particulars  were  not  exprefled ;  and  it 
was  laid  to  be  a  forged  receipt  for  money  under  the  hand  of 
S.  W.  for  £.  I  40;  and  the  bill  itfelf  Nvas  only  evidence 
of  the  fact,  and  fliewed  it  to  be  a  receipt  for  money  as 
charged. 

John  Harrifon  was  accomptant  to  the  London  Affurarice 
Company,  who  kept  their  cafli  with  the  Bank  of  England. 
For  which  purpofe  the  Bank  furnifhed  the  company  with  a 
book,  the  title  of  which  was,  "  Debtor,  the  Bank  of  Eng- 

"  land, 
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«  land,  with  the  London  Aflurance,  cred^r."     When  any  Ch.X'X.  §36. 
money  or  bank  note  was  paid  into  the  Bank,  the  clerk  of  the  *££'£t   '  *' 
Bank  entered  the  amount  on  the  debtor  fide,  to  which  he  ofdetdt^s.ard 
figned  his  name.     And  on  the  other  hand,  when  the  com-  r'Ci'P-Sf 
pany  drew  for  money,  the  cafhier  of  the  Bank  wrote  off  fo  AfOTgsd  re:(ift 
much  from  their  bank  book.     This  bank  book  was  kept  by  /-'•  Banknotes 

.         ,       ,  .         i  :J  r.'jt  a  rtceiftfiK 

the  pruoner,  as  accomptant  to  the  company,  and  lent  by  mm  money  or  goods 

to  the  Bank  as  occaGon  required.     And  one  John  Clifford  ™'££  '/'/*'* 

the  Bank  clerk  having  entered  on  the  debtor  fide  of  the  ac-  Ksr'u'fJehfergvj 

count  book   <;  1777.    June  1  6.     Banknotes.    C.  £.  2  1  o."  T'''*/'"'  ''  *' 

I  i  I       J  fc  fraud  a  corpora- 

as  fo  much  received  for  the  ufe  of  the  AlTurance  Company,  tion  -within  the 

the  prifoner  prefixed  the  figure  3  to  the  fum,  thereby  making  \£.2tbZ»k 

the  fum  received  to  be  ^".3210.     The  prifoner  was  indicted  i:  a  toittir.  th 

for  this  forgery,  and  the  indictment  contained  different  fets  ^  iV  §  Ge°'  3* 

of  counts,  the  one  fet  framed  on  the  ftats.  2  Geo.  2.  c.  25. 

and  3  1  Geo.  2.  c.  22.  f.  78.  charging  the  prifoner  with  forg- 

ing and  uttering  a  certain  receipt  for  money,  viz.    "    1777. 

"  June  16.     Bank  notes.    C.    ^.3210.",   with  intent  re- 

fpectively  to  defraud  the  Bank  of  England,  and  the  London 

Affurance  Company.     The  other  fet  framed  on  the  flat. 

7  Geo.  2.  c.  22.  charging  the  prifoner  with  altering  and  ut- 

tering a  certain  accountable  receipt  for  bank  notes  for  payment  of 

money  (fetting  it  out  as  before)  viz.   the  faid  fum  of  £.  210, 

by  prefixing  the    figure  3  to  the  faid  figures  .and   cypher 

£.  210,  whereby  the  words,  Sec.  "   1777.    June  16.    Bank 

*'  notes.    C.    £.210,"  together  with  the  figure  3  imported 

that  J.  C.  a  clerk  of  the  Bank  of  England  had  received 

bank   notes   to    the   amount   of    .£3210,    with    the    like 

intent. 

It  was  firft  objected  that  the  cafe  was  not  \vithin  the  firft 
fet  of  counts,  which  were  framed  on  the  ftats.  2  &  3  I  Geo.  2- 
thofe  ftatutes  being  confined  to  receipts  for  money  or£ 
and  this  being  a  receJpt  for  bank  notes,  which  were  neither 
money  nor  goods;  and  that  the  Legiflature  had  fo  thought 
by  parting  the  flat.  7  Geo.  2.  in  which  bills  t  notes,  &c.  are 
particularly  mentioned.  And  the  Court  allowed  this  ob- 
jecYion.  It  was  next  objected  as  to  the  other  fet  of  counts, 
that  the  ftat.  7  Geo.  2.  on  which  they  were  framed  (though 
otherwife  including  fuch  a  receipt),  was  confined  to  offences 
of  this  defcription  done  with  intent  to  defraud  any  perfcn  ; 
whereas  this  was  laid  with  intent  to  defraud  the  two  corpora- 

tions 
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Ch.  XIX.  $  56. 
o.  a, 


end  receipts, 


Ante,  923. 

>  Leach,  218. 
Forging  a  receipt 
for  Bank  notet  in 
theft  -words, 

"  1777*  Ju»e 
"  1 6,  Bank  not  ft 
'«  C.  3a:o/."  is 
an  accoun'tible 
rfceipt  ivitb:n  the 
flat.  7  Geo.  z. 
bring  written  in 
a  bock  kept  for 
the  purpofe  of '  en- 
tering receipts  of 
money  for  tin  ufe 
•if  the  parties. 
Vidt  the  Prece- 
dent  at  large  in 
the  Cretan  Cir- 
cuit Affiant, 
280.  and  vide 
Hunter's  cafe, 
port. 
».«)  P-  93*- 


Hunter's  cafe, 

O.B.Dec.  1704, 

cor.  Perry n,  B. 

MS.  Jud. 

(i  Leach.  711. 

&.C.) 


tions  refpe&ively  named.  That  the  Legilbture  had  decided 
the  validity  of  the  objection  by  patting  the  ftat.  31  Geo.  -2. 
c.  22.  which  reciting  that  doubts  had  arifen  whether  the 
word  pcrfon  extended  to  a  corporation,  re-enacts  the  provi- 
fions  of  the  ftat.  2  Geo.  2.  c.  25.  as  applicable  to  corpora- 
tions, but  .omitted  to  include  the  offences  named  in  the  ftat. 
7  Geo.  2.  ,  This  point  was  referved  for  the  opinion  of  the 
Judges,  and  the  prifoner  was  acquitted  on  the  firft  fet  of 
counts  and  convicted  on  the  fecond  ft.t.  But  the  Judges 
afterwards  decided  this  objection  alfo  in  favour  of  the  pri- 
foner, and  he  was  difcharged.  The  defect  however  is  now 
fupplied  by  the  ftat.  18  Geo.  3.  c.  18.  before  fet  forth. 

In  the  printed  report  of  this  cafe  it  is  alfo  faid  that  the 
Judges  were- clearly  of  opinion  that  the  entry  in  the  bank  book 
as  fet  forth  was  an  accountable  recfipt within  the  meaning  of  the 
act,  though  no  opinion  was  publicly  givsn.  The  ground  of 
this  opinion  was  afterwards  alluded  to  by  Grofe  J.  in  Lyon's 
cafe  after  mentioned  («).  It  does  not  appear  whether  this 
opinion  were  formed  with  reference  to  the  manner  in  which 
the  offence  was  laid  in  the  indictment,  which  no  otherwife 
connected  the  entry  itfelf  forged  with  the  book  in  which  it 
was  made  than  by  averring  that  the  defendant  forged,  &c. 
"  a  certain  receipt  for  money,  purporting  to  be  a  receipt 
"  given  on  the  i6th  of  June  1777  by  one  J.  C.  (which  faid 
"  J.  C.  then,  &c.  was  and  ftill  i-s  a  clerk  of  the  governor 
"  and  company  of  the  Bank  of  England,  entrufted  and  em- 
"  ployed  by  the  faid  governor,  &c.  to  give  receipts  on  their 
<(  behalf  for  fuch  fums  of  money,  notes,  &c.  as  he  might 
"  receive  for  the  faid  governor,  &c.)  for  and  on  behalf  of 
"  the  faid  governor,  &c.  to  a  certain  corporation  called 
<*  The  London  AJfurance^  for  the  faid  governor,"  &c. 
(Then  after  fetting  forth  the  tenor  of  the  receipt  as  before 
mentioned)  "  which  faid  receipt  for  money,  &c.  did  import, 
fignify  and  exprefs  that  the  faid  J.  C.  as  clerk  of  the  faid 
governor,  &c.  hid  on  the  i6th  of  June  1777  received  of 
the  faid  corporation  called  The  London  Aflurance  the  fum 
of  £.3210,  with  intent  to  defraud,"  &c. 

William  Hunter  was  tried  on  an  indictment  charging, 

that  he  had  in  his  pofleffion  a  paper  partly  printed  and  partly 

written,  called  a  navy  bill,  figned  by  Sir  A.  Hammond,  Bart. 

(and  others)  three  of  the  principal  officers  and  commiffioners 

7  of 
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of  his  Mayfly's  navy;  which  faid  paper  is  to  the  tenor  and  Ch.  XIX.  §  36. 
effect   following,   that  is  to   f;:y,    "  Extrn.     Received  the  c'VV^v. 
M  2oth  Sept.  1700.     No.  660.     To  Edward  Wilfon,  pilot  Of#4*?&c. 

,,..,...  ,    and  rtceifts. 

•'  extra,  in  reward  for  his  fervice,  between  the  lit  June  and  : 

"  the  8th  Sept.   1794,  in  piloting  his  Majesty's  fioop  Lord  jt  is  m  ffiint 
*'  Mulgrave  from  the  river  Humber  to  tiie  Downs,   thence  -:"  ^••diamnt 
*'  to   Spithead,  and  back  to  the  river  Humber,  2nd  attend-  feipt  to  &n  *$**- 
"  ance,   as  appears  by  a  certificate  remaining  in  the  comp-  T :t  fcr  Pa)KtKt 

1  r  J  r      c~  J  c--:-.;r.  'UfiiK 

"  troller's  office,  the  fum  of  £.25.  *  r.*vy  bill  t» 

A.  S.  Hammond.     S.  Henflow.      Geo.  Marfh."    fc/^ffif. 

And  under  which  faid  paper  partly  printed,    &c.   called  a  'tb*t 

navy  bill,   was  then  and  there  contained  a  certain  order  in  tki pnjmrfurg-.d 
writing  for  payment,  called  an  alignment,  for  payment  of  ^.t^'i^atdir. 
the  fum  of  money  mentioned  in  the  faid  paper,  &c.  called  a  tie  te^r.^ykill 
navy  bill,  bearing  date  24th  Sept.  1794,   and   figned  by  Gl  «  jr«.72«r*»*, 
Marto.  Efq.    Geo.  Rogers,  Eiq.  and  Samuel  Marfhul,  Efq    V  iv'n-  «»»-^i" 

.  7  -p  .  -r-  (the  mere 

three  of  the  faid  principal  officers  and  comnr.inoners  ot  hi: 

Majeay's  navy;  and  which  faid  order  in   writing  for  pay-  ^£^rim 

menr,  called  an  affigDmcot,  for  payment  of  the  faid  fum  of  ma:.- 

money  mentioned  in  the  fud  paper  partly  printed,  ire.  called  *£t£/aM*£t* 

a  navy  bill,  is  to  the  tenor  and  efFecb  following,  thxt  is  to  f»*«»ieceipt: 

fay,  "  No.  6460.  to  be   paid  out  cf  f  ..:oo  received  8th  ^5rfLr>ri 

<«  Sept.  1794,  and  appointed  u  --ge  on  the  head  of  r-^y  ha, 

i.fff.ber  cc 

*'    Wages.  .         figna:urttd\d 

«  G.  M-irfli.      G.  Rogers.      S.  T-IarfluII.  &;<•"  "!><*** 

—  .     r,  ^'Ji  a  receif  r, 

**  AfTigned  the  24th  bept.  94.  &c.  andtk^-kt 

/"•j     c   > »  prifaner  Hid  felo~ 

r.  '.ujly  forge  tltf 

U.noti  which  faid  paper  writing  was  then  and  there  con- 
tained a  certain  in  iorien.ent  partly  printed  and  partly  writ- 
ten by  one  Win.  Davis,  chief  clerk  to  the  comptroller  of  his 
Majelly's  navy  in  his  office  for  bills  and  accounts,  which 
faid  indorfement  is  to  the  tenor  and  effect  following,  that  is 
to  fay,  "  The  certificate  within  mentioned  is  indorfed  by 
"  Ed.  Wilfon  payable  to  Mr.  Wm.  Thornton. 

"  T.  Davis." 

The  indictment  then  charged  that  the  prifanet  did  felo- 
nioufly  forge,  &c.  a  certain  receipt  for  money,  to  wit,  for 
the  fum  of  25  1.  mentioned  and  contained  in  the.  faid  paper 
partly  written,  &c.  called  a  navy  bill;  which  forged  receipt 
is  as  follows,  that  is  to  fay,  "  Wm.  Thornton,"  "  Wm, 
' 
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• 
ch.  Xix.  $36.  «  Hunter."  with  intention  to  defraud  his  Mijefty,   againft 

By  flat.  2  G.  2.       ,       n 

c.  »St  sv.         "ie  ftatute,  &c. 

alijreceiptT*'  &  fecond  count  dated  the  navy  bill,  the  order  for  pay- 
.-»__  ment,  and  indorsement,  in  the  fame  manner  as  in  the  firft 
count;  and  then  tinted  tliac  to  the  faid  Uft-rnetitiofitd  paper 
partly  written,  &c.  called  a  n  ivy  bill,  was  annexed  and 
written  a  certain  falfe,  forged,  ami  counterfeited  receipt  for 
money,  to  wit,  for  (he  fum  of  25  1.  in  the  f;»id  laft-  mentioned 
paper  partly  printed,  6cc,  called  a  navy  bill ;  which  f.fid 
falfe,  forged,  and  -counterfeited  receipt  for  money  is  as  fol- 
lows; that  is  to  fay,  "  Win.  Thornton."  "  Wm.  Hunter. " 
And  that  the  prifoner  did  utter  and  publifh  as  true  the  faid 
lad-mentioned  forged  and  counterfeited  receipt  for  money, 
with  intent  to  defraud  his  faid  Majdly  ;  he  well  knowing 
the  fame  to  be  falfe,  &c.  There  xve re  other  fimihr  counts, 
fome  charging  the  inilruaient  forged  to  be  an  ticquittance ; 
others  dating  the  intention  to  be  to  defraud  Wm.  Thornton 
and  other  perfons. 

On  the  trial  it  appeared  that  Edward  Wilfon,  who  had 
been  pilot  of  the  Lord  Mulgrave,  having  received  from  his 
captain  a  certificate  of  his  fervice,  fent  it  to  Wm.  Thornton 
to  receive  his  wages.  That  the  prifoner  was  a  clerk  in  tire 
comptroller's  office ;  and  being  employed  to  forw.ird  the  pi- 
lot's bills  through  the  ofiice, got  into  his  hinds  the  bill  ftat-nl 
in  the  indiclnient,  and  carried  it  with  the  ouicr  for  p  tynient 
and  indorfement  upon  it,  which  were  nccefl'iry  for  receiving 
the  money,  to  the  cafhier  of  the  pay-office  ;  having  w.ifercd 
to  one  fide  of  the  bill,  on  which  was  written  the  Aim  25!., 
under  thofe  figures,  a  four-penny  (lamp  ufcd  for  receipts,  on 
which  were  written  the  names  of  "  Wm.  Thornton,  Wm. 
Hunter,"  without  any  words  importing  th.it  they  had  re- 
ceived the  money.  And  it  was  proved  that  the  cafhit-r  was 
in  the  habit  of  paying  navy  bills  on  the  owner's  name  being 
written  under  the  fum  without  any  other  receipt.  It  ap- 
peared on  producing  the  bill  that  the  name  Major  Woolhead 
was  written  at  the  bottom  of  it;  with  refpect  to  which  it 
was  proved  that  it  was  ufual  to  have  his  name  to  the  bills, 
as  without  it  they  did  n^t  regularly  pafs  through  the  office ; 
but  that  a  bill  would  not  be  Hopped  if  his  runic  were  not 
put  lo  it;  There  alfo  appeared  en  one  fide  of  the  bill  the 

initials 
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initials  of  Mr.  Davis's  name,  T.  D.   which  were  not  dated  ch.  XIX.  §-,6. 
in  the  indiclment.  ?£*£*  *' 

After  conviction,  judgment  was  refpited  to  take  the  opi-  OfJadt,&c. 
nion  of  the  Judges  on  the  cafe,  which  w.»s  argued  before  all  _________ 

the  Judges  (except  Afhhurft  J. )  in  the  Exchc-quer-chamber,  i 
where  feveral  objections  were  made  on  behalf  of  the  prifoner 
to  the  indictment,  i.  Becaufe  it  ciid  not  appear  by  the 
tenor  of  the  inftrument  as  fet  forth  in  the  indictment  that  it 
was  a  receipt.  2.  Becaufe  there  was  nothing  dated  in  the 
indiclment  to  fhew  that  this  could  operate  as  an  acquit- 
tance. It  was  argued  as  to  the  firfl,  that  forgery  confided 
in  making  a  falfe  inflrument  fo  ns  to  referable  a  genuine 
one.  That  it  was  not  fufficient,  as  here,  to  allege  generally 
that  the  prifoner  forged  a  receipt,  which  was  a  conclufion  of 
law,  but  fads  mud  be  ftated  to  (hew  the  Court  that  fuch 
conclufion  was  true.  Wherefore  the  in  liclment  muft  fet 
out  the  inllrument  itfelf  forged,  that  the  Court  might  fee  that 
it  was  fuch  as  the  ftatute  intended  which  made  the  forging 
of  it  felony.  That  here  the  tenor  of  the  inflrument  fet 
forth  was  fimply  "  Wm.  Thornton,  Wm.  Hunter,"  which 
did  not  import  a  receipt,  and  was  dated  as  an  independent 
indrument;  the  previous  datements  of  the  navy  bill,  £c. 
having  no  connection  with  the  charge,  and  being  only  dated 
as  inducement.  For  though  the  fecovd  count  dated  that 
the  receipt  was  annexed  to  the  navy  bill,  yet  that  only  im- 
plied that  originally  the  indrument  confidered  as  the  receipt 
was  fomething  independent  in  itfelf;  and  it  only  amounted 
to  charging  that  that  which  was  no  receipt  in  law  was  fo 
annexed.  That  this  therefore  was  not  like  the  cafe  of  an 
indorfement  of  a  bill  of  exchange,  which  was  always  con- 
nected with  and  incorporated  into  the  b.H  itfelf.  2.  That 
fuppofing  the  meaning  of  the  indrument  need  notncceffarily 
appear  on  the  face  of  it,  dill  this  indiclment  was  bad,  inaf- 
much  as  there  was  nothing  which  charged  th  .t  the  words  in 
quedion  meant  or  purported  (a)  to  be  the  receipt  of  any 
one,  which  was  neceflary  where  the  indrument  did  not  mew- 
its  meaning  upon  the  face  of  it.  3.  It  was  objected,  that  as 

(a]  It  was  afked  by  Eyre  C.  J.  Whether  there  were  any  authority  to  fhew  that 
the  meaning  of  equivocal  worcs  could  be  fixed  by  alleging  that  they  fu'to'teJ  1 1 
be  fuch  or  fuch  a  thing  ?  for  he  conceived  that  th:  «^rd  f'rf-'c  rij-iried  affa-er: 
pcaning. 

3  O  a  the 
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Ch.xix.^36    the  navy  bill  fet  forth  in  the  indi&ment  had  not  the  letters 

?4f$J.          "  T-D'"    nor  the   name  "  MaJ°r  Woolhead,"    it  varied 
Of  deeds,  ©V.       from  the  navy  bill  proved. 

and  receipts. 

.  .  It  was  anfvvered  on  the  part  of  the  Crown  to  the  two  fir  (I 
objections,  that  it  was  .fufticient  to  fet  out  the  tenor  of  the 
thing  forged,  which  here  con  filled  of  the  name,  and  was 
averred  to  be  a  receipt  for  money  5  ami  the  only  queftion 
was,  whether  a  receipt  could  not  con  (lit  of  a  name,  which 
no  doubt  it  might,  if  in  point  of  fact  it  were  fo  intended. 
Then  the  indiclment  Hated  the  exiilence  of  the  navy  bill,  and 
that  to  obtain  payment  of  it  the  prisoner  forged  the  name 
"  Wm.  Thornton"  as  a  receipt,  the  meaning  of  \vhi:h  was 
properly  to  be  afcertnined  by  evidence,  and  needed  not  to  be 
ftated  on  the  record.  3.  That  the  orniitions  adverted  to  in 
fctting  out  the  navy  bill  conflituted  no  part  of  it,  but  were 
merely  fignatures  or  memoranda  made  by  the  clerks  through 
whofe  offices  the  bill  p  »iT:d  ;  and  that  they  fnrnifhed  no 
ground  of  objection  in  this  cafe,  as  the  n  ivy  bill  was  merely 
fet  out  in  the  indictment  by  way  of  inducement. 

In  Eafler  term  i  796  judgment  wr.s  -arreftcd  on  the  "round, 
that  it  did  not  appear  on  the  face  of  the  indiiiment,  nor  wns 
it  fhewn  by  averment,  that  tiu-  inftrumcnt  was  a  receipt. 
Though  Duller  J.  thought  that  the  fecond  count  might  he 
fupported;  confulcring  this  to  be  as  much  a  receipt  as  the 
writing  a  name  was  an  indorfement  on  a  bill  of  exchange. 
But  to  this  it  was  ahfwered,  that  an  indorfement  was  com- 
plete by  writing  the  name  on  the  bill  without  any  thing 
more.  Whereas  the  name  itfclf  as  ilai-d  in  the  imliclrnent 
was  no  receipt  ;  though  the  name  couple. i  with  the  ri.ivy  bill 
might  together  form  a  receipt.  Bu^  th  '.,••_•  fo 

dated  ;  as  was  done  in  a  cafe  refc-md  to  in  the  Crown  Circuit 
Companion, (p. <;c5.ed. of  1799.)  whichw,-,H  ,m  Indiana 
uttering  a  forged  warrant  for  pr.yi:'.'  -'.nil-Sea  •,.: 

ty,  wherein  it  was  dated  that  one  1).  II.  w.:;,  a  clerk  of  tl;e 
8.  3-  Company  cntrufted  to  figri  V.M:  ihe  pay;:- 

of  money  ;  and  that  one  II.  L\  having  in  hi?  cuitody  a  cer- 
tain warrant,  &c.  figned  by  the  iai.l  1).  il.  and  directed  to 
•R.  R^  the  cafhier  of  the  Company  for  the  payjuent  of  8  1.  to 
one  W.  D.,  on  the  back  of  which  f.iid  warrant  the  faid  W. 
13.  had  figned  his  name  ;  tubicb  fnid pnbtr  p:trt  '}•  printed)  L?c. 
together  'with  the  faid  indorfement  infirm  nforefald)  did  /• 

U 


fere  not  purport- 
ing ta  be  a  rectitt 
of  t  fie  fum  tierein 
-  mtr.tkned  from 
any  pfrfsx,  is  n:t 
a  receipt  for  mo- 
tit 
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t:  le  and  was  a  receipt,  acquittance,  and  difcJ:arge,  under  the  hand  ch  XIX.  §  36. 
tftkefafd  W.  D.  for  the  faid  fum  of  8  /.,  he  the  laid  H.  P.  f'V^Vr  ^  2> 
did  felonioufiy  alter,  &c.  (a]  Of  deeds,  &c. 

James  Lyon   was  indicted  for  forging  a  fcrip  receipt  for        rtc"Ftt- 
2oool.  3  per  cent,  conf.,   which  was  charged  to  be  a  receipt  Lyon's  cafe, 

for  money,  in  this  form  :  °,B  DsfC  '79J» 

2  Leach,  681. 

"  £.  2000  three  per  cent,  annuities  1793.  A ^  .f  receipt 

"  By  virtue  of  a  refolution  of  the  Houfe  of  Commons  for  «".-«  thebl.r.k 

,  for  the  r.amc  net 

f  railing  £.4,500,000  for  the  fervice  of  tne  year  1793.         filed  up  with  the 

"  Received  of  the  fum  of  £.144  for" 

"  the  depufit  of  £.10  per  cent,  on  £.1440,  fub- 
"  fcribed  by  him  in  purfuance  of  the  abovefaid 
"  refolution  ;  and  upon  due  payment  of  the  remain- 
"  'mg  £-90  per  cent,  of  the  faid  fum  of  £1440, 
"  the  faid  fubfcriber  or  his  affigns  by  indorfement 
"  hereon  will  in  exchange  for  this  rectipt  become 
"  entitled  to  £.  2000  joint  (tock  of  3  per  cent,  an- 
u  nuities,  which  were  confolidated  at  the  Bank  ot 
<:  England  by  certain  a£ls,  &c.,  the  intereft  to  com- 
"  mence  from  the  5th  January  17935  &c.  Witnefs 
«*  my  hand  this  4th  April  1793.  J 

"  Entered.     W.  Johnfon.  T.  Thomnfon." 

"  3iil  May. 

t(  Received  £.  144  for  fecond  payment. 

"  Entered.     W.  Smart.  T.  Thompfon." 

(Setting  forth  like  receipts  for  other  payments  to  the  fifth 
inclufive  ;)  With  intent  to  defraud  the  governor  and  com- 
pany of  the  Bank  of  England. 

There  wtre  other  counts  laying  the  intent  to  be  to  de- 
fraud other  parties,  and  for  uttering  the  fame  (/>).  To  this 
there  was  a  demurrer  on  the  ground  that  the  inftrument 
forged  wrisnot  a  receipt  for  money  withi-rlhe  Matures,  inaf- 
much  as  it  was  not  filled  up  with  the  name  of  the  fubfcriber 
or  j-vvfon  from  whom  the  money  was  received.  And  afi.r 
argument  by  counfel,  and  confederation  of  the  cafe  by  all 
the  Judges  to  whom  it  was  referred,  they  were  all  of  opinion 
that  the  prifoner  was  entitled  to  judgment.  Grofc  J.  in  de- 
livering the  opinion  of  the  Judges  obferved,  that  the  inftru- 

"iile  ^  Leach,  719.  where  the  opinion  of  the  Judges  as  delivered  by  Mr. 
:  Grafs  at  ihe  O.  B.  in  May  1796  isrta:ed. 

A:i..th;r  L-ii  flment  charged  a  fimilar  offtr.ce  as  a  forgery  ef  a  f-rif  receipt; 

.re  wj.  ah  A  demuner. 

3  °  3  merit, 


\ 
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- 
Ch.xix.  §36.  ment,   the  tenor  of  which  was  necefTariiy  fet  forth  in  the 

By  flat.  aG   2.     .  '  .    '  . 

c.  a,,  firV.          indictment,  was  not  a  receipt  for  money  in  contemplation  or 
Of  deeds,  fsc.       jaw   within  the  meaning  of  the  ftatute  2  Geo.  2.  c.  2c,  &c. 

and  receipts.  V 

-  That  it  was  the  duty  of  the  cafhier,  appointed  by  the  Bank  to 

receive  fuch  fu.bfcriptions,  to  fill  up  the  receipts  with  the 
names  of  the  fubfcribers  or  perfons  from  whom  they  ori- 
ginally received  the  money  ;  and  until  the  blank  left  in  the 
printed  form  were  fo  filled  up,  the  inftrument  did  not  be- 
come an  acknowledgment  of  payment,  or  in  other  words  a 
receipt  for  money.  While  in  fuch  a  (late  it  was  no  more  a 
receipt  than  if  the  fum  prcfetTed  to  be  received  were  omitted. 

Antf,  928.  That  in  Rex  v.  Harrifon,  the  book  in  which  the  entry  was 
made  imported  to  be  a  book  containing  receipts  for  money 
received  by  the  Bank  from  their  cuitomers,  and  therefore 
fhewed  that  the  money  was  received  from  the  party  to  whom 
the  book  belonged. 

Thomas's  cafe,         George  Thomas  was  indicted  for  forging,  and  for  utter- 

O.B.  Sept.  1  800,  . 

cor.  Letiancj.  ing  knowing  to  be  forged,  a  variety  of  acquittances  and  re- 


ceipts for  money.     The  firft  count  charged  that  theprifoner 

On  an  ind'.fiment  ,  ,       .        n        ,  .  ,  ,  ,  •  ,  . 

eutbeflat.iG.i.  °n>  &c-  felonio'uily  did   utter  and   pubmh  as  true  a  certain 
c.  25.  >r  utttr.    falfe  foreed,and  counterfeited  acquittance  and  receipt  for  money, 

ir.T   forged  re~ 

captt  triequit-    (to  wit)   for  3!.  I2s.,  in   the    words,    &c.   following,   (viz.) 


tUS'SZ  "  Received  thc  8th  of  May  !794  of  J°hn  Collinridge  the 
fendsnt  (--who  «  fum  of  three  pounds  twelve  (hillings  for  wheelwright's 
*»"?<"?"'  (c  vvork  for  the  honourable  commiffioncrs  of  his  Majeity's 

jtniQti'ue  tf  one 
C.  dtctajtd}  iv  JM  *^    nSVV* 

i^SSi  ^Vf'i/Jfr  William  Clarke." 

i_oard,)pndu,<d  Alf       certaia  other  falfc.  forged  and  counterfeited  acquit- 

JG'gei  receipts  cr  to  .    ' 

v^ct.r,,  as  if  tance  and  receipt  for  money,  to  wit,  for  i  1.  53.,  in  the 
{""o^'A^c5,  words,  &c.  following;  (and  fo  ftated  in  like  manner  22 
f>j»tt>:y  tktar-  other  receipts  of  different  dates,  for  different  fums,  purport- 
•w'ith  intent  'rl  in-  iug  to  be  figned  by  different  perfons,  as  received  of  the  faid 
duct  the  board  t,  y  j  Collinridge  ;)  with  intent  to  defraud  our  Lord  the  King; 

fafeC.  sacicunti,  J  . 

itaaofftnretui;*-  he  the  defendant  at  the  time  of  uttering,  &c.  well  knowing 
tlUffSifi.  the  fame  to  be  falfe,  forged,  and  counterfeited,  againfl  the 
j'jm  tuhofe  receipts  ftatute,  &c.  There  was  a  fecond  count  for  uttering,  &c. 
"  one  acquittance  and  receipt  only  (fetting  it  out)  with  the 


a- 


*"«'••'"*•*  '''  c->     like  intent  :  and  a  third  count  for  forging  and  counterfeiting 

and*ot  to  tie    •  ......  .         .  ,       , 

Mvj  board.       the  fame  acquittance  and  receipt   (fetting  U  out)  with  the 

like  intent,  againft  the  ftatute,  &c. 

6  Before 
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Before  the  cafe  was  opened  on  the  part  of  the  profecutlon,  Ch  xix.  §  36. 
the  prifoner's  counfel  applied  to  the  Court  that  the  profecu-  cfa^T^f*. 
tor  might  be  put  to  elecl  on  which  of  the  feveral  receipts  °/'i<"/'»  &*• 
ftated  in  the  firft  count  he  would  proceed,  ard  might  be  re-  _, 

{trained  from  proceeding  on  more  than  one.  But  Le  Blanc  J.  o»  a (««»tf<* 
denied  the  application,  as  the  receipts  We're  charged  to  have  u-:ir>rilj^rai 

t>f  Jucbftrgld 

been  uttered  ?.t  one  and  the  lame  time,  and  might  conftitute  recdpn,  the  Court 

l  rr  f  •  r?  •          /    >          y»  •  J    Wili  not  put  the 

only  one  offence  of  uttering  many  forged  receipts  (a).     And  frfr^tc;.te  t;t 
accordingly   it  was   proved   that  the   fcveral  receipts  there  ti<&">s*.  -.. 

,  »       i          r  ncei fit  19  pr&ft.  J, 

itated  were  forged,   and    were  uttered  at  one  and  the  fame  ,ft^ejbeallmt' 
time,  in  one  burnt!'-,   by  the  prifoner,  by  his  giving  them  in  tcrej  ai  tk 
to  the  folicitor  nf  the   navy  board  as  vouchers  to  verify  an 
account  of  the  expenditure  of  one  Collinridge,   a  public  ac- 
countant dcceafed,   for   the  purpofe  of  getting  fuch  account 
pafied   at  the  navy  boarJ.     And  the  jury  found  him  guilty 
of  the  wholr. 

An  objection  was  then  dated  by  the  prifoner's  counfel, 
that  the  forging  or  knowingly  uttering  the  receipts  in  quef- 
tion  was  n<  t  under  the  cucumftancrs  an  offence  within  the 
meaning  of  the  ilatute  2  Gto.  2.  c.  25.  f.  i.  as  they  purport- 
ed to  be  receipts  givtn  to  Collinridge  by  perfons  employed 
by  him,  for  money  therein  dated  to  have  been  paid  to  them 
for  work  and  m.itrrials  done  and  provided  for  the  bufincfs 
in  which  he  was  employed  undtr  the  navy  board,  and  were 
produced  by  the  prifoner  as  vouchers  to  accompany  and  verify 
Coliiiiiid^e's  accounts,  in  order  to  get  them  palled  by  the 
navy  board  •,  which  accounts  the  prifoner  had  taken  upon 
liimtelf  after  Collinridgc's  death  to  get  pa  fled,  in  order  to 
get  rid  of  an  extent  which  h.id  tfiucd  agair.il  Collinridge's 
ritatc:  and  eiicds.  Am!  it  was  urged  in  fupport  of  the  ob- 
jeclion, that  thefe  workmen  were  fokiy  employed  by  Collin- 
ridge and  not  by  tlic  navy  board  ;  and  that  he  and  not  the 
navy  bond  were  anfuerable  to  them.  That  therefore  the 
board  had  nothing  to  do  with  tht-fc  receipts,  and  it  was  in- 
dilfcrci-.t  to  the  board  whether  thtfc  fums  had  been  paid  to 
thcfe  fevtral  perfcns  or  not  (l>). 

(a)    Vu'.e  R.  v.  Vuung  and  olhers,  3  Term  Rfp.  r.?. 

(I)  The  fad  here  alTumed  in  die  terms  of  the  obje&ion  d  d  not  appear  upon  ;',e 
evidence.  On  the  contrary,  i:  was  underftocd  that  Ci  llinrid^e  was  eiKplojto  as 
33? «  to  the  bjjrd,  and  was  to  belaid  what  turns  he  had  expended. 

304  Judgment 
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Ch.xiX.  §3$.       Judgment  being  refpited,  in  order  to  fubmit  thrfe  o;- 
e.  ^^.  'of  ivar-  tions  to  the  confideration  of  the  Judges,   on  the  6th  of  No- 
runt  or  cra'er  ,<„,•  yember  lOoo  they  all  [abfcut  Lawrence  [."]  held  the  convic- 

monev  or  ecods.  ... 

^  tion  right  \  and  that  the  receipts  as  fluted  were   within   tne 

Vide  Jones  and    ftatute.     And  they  alib  agreed  that  the  profecutor  was  not 

Palmer's  cafe,      bound  to  proceed  on  one  receipt  only. 
poft,  f.  Co.  S.  P. 

Warrant  or  Order  for  Payment  of  Money  or  Delivery  of 

Goods. 

$37-  It  ftems  now  fettled   that  if  the  warrant  or  order  men- 

«rG  2.  c.  22.     tioned  in  the  flat.  7  Geo.  2.  c.  22.  do  not  purport  on  the  face 

•»  9  3-         of  it,  or  be  {hewn  by  proper  averment,  to  be  made  by  one 

having  authority  to  command   the   payment  of  the  monty 

or  direct  the  delivery  of  the  goods,   and  to   be   compulfory 

on  the  perfon  having  poUalion  of  the  fubjecl.-  matter  of  it  -, 

but  only  purport  to  be  a  requeil  to  advance  the  money  or  fup- 

ply  the  goods  on  the  credit  of  the  party  applying,  which  the 

ether  may  comply  with  or  not  as  he  fees  proper,  it  is  not  a 

warrant  or  onler  within  the  llatute. 

fctx  v.  Mary  The  defendant  was  inditled  for  uttering   and   publishing 

Mitchell,  Kent,     ,        r   ..        .          r  ,r       c 

,   .  .   p0ft.  „'  the  following  fjlfe,  forged,   and   countcrtcued   v/arrant  and 
A  *ote  m  the       order  for  the  delivery  of  goods: 

name  of  an  otter- 

jnr  of  the  potr  it  "Mr.  JcilCryS,  Oft.   1  6th,    1  75  3. 

t&eptttper,  dt-       (c  j  (jefire  yOU  to  ]ct  this  woman  have   fix  yards   of  ordi- 

Ji'inif  him  ;o  let  J 

tbtprifewtrfave   u  nary  fluff,   one   pair  of  (lockings,   one  initt,    one  apron^ 
certain  goods        „  one'  handkerchief  j   and  I  will  fee  it  ail  paid  for.     Witnefs 

ivniib  be  iixmld 

fee  Km  paid  fir  t  "  my  hand, 

it  not  a  warrant  c.     QcOrgC  May." 

fr  order  (-which  , 

are  ufed  us  frno-    With  intent  to  defraud  W.  Jeffcrys,  «xc. 


/«•»,,;/„.       Th    f  ^  wa      hat  the:priiontr,  pretending  to  be  entitled  to 

delivery  of  gc'ui 

tcitiinthejla-      parochial  relief  in  the  parish  of  Maidftone,  went  to  the  fnop 
Wt'  of  JefTerys  with  the  order,  pretending  to  have  brought   it 

from  May,  the  overfeer  of  the  poor,  and  ddir'mg  him  to  let 
her  have  the  articles  on  the  credit  of  it.  Jcffc-rys  fufpeding 
the  forgery  had  her  fecured.  The  prifomr  was  conviclfdj 
but  Mr.  Ju  iice  Foiler  refpited  judgment  on  a  doubt  whe- 
ther fuch  a  writing  were  a  warrant  or  order  for  the  delivery 
of  goods  within  the  aft  ;  fince  if  it  had  been  genuine  it 
would  have  amounted  to  no  more  than  a  rtquell  from  M.iy 
for  the  delivery  of  the  goods  on  his  credit,  and  an  under- 
taking on  his  part  to  fee  them  paid  for.  And  on  a  con- 
fcreuce  of  the  Judges  in  July  1  754,  nine  of  them  wtre  clearly 

of 


t 
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of  opinion  that  the  writing  was  not  a  warrant  or  order  for  Ch  xix 
the  delivery  of  goods  within  the  act  ;  confidering  that  the 
words  warrant,  or  order>  as  they  {land  in  the  act  are  fync- 
nymous,  and  import  that  the  perfon  giving  fuch  warrant  or  '''•''  •=•_  ' 
orJer  tas  or  at  leaft  claims  an  intereft  in  the  money  or  goods 
which  are  the  fu.-jcct  matter  of  it,  and  has  or  at  leaft  afiumes 
to  h  sve  a  difpofmg  power  over  them,  and  takes  onhim  to  tranf- 
fer  the  property  or  at  lead  the  cnftody  of  them  to  the  perfon 
in  wiiofe  favour  fuch  warrantor  order  is  made.  And  though 
this  cafe  mud  f  .11  within  the  rr.'.fchief,  yet  in  the  conftruc^ion 
of  an  net  fo  penal  the  ftri&  letter  of  it  ought  not  to  be 
de-parted  from.  One  of  the  Judges  doubted,  but  acquiefced. 

her  of  th-.Nn  (Sir  Svv.ney  Stafford  S  my  the)  difiented 
from  the  m  ;jo  :  .-;jg  that  the  flat.  7  Geo.  2.  was 

on  purpofc:  to  take  m  cafes  which  had  not  been  provided 
for  by  t!i;  former  a<5t  of  the  2  Geo.  2.,  and  therefore  ought 
to  receive  a  liberal  conftru&ion.  That  the  word  order  was 
in  daily  ufe  among  traders  in  a  larger  fenfe  than  was  then 
contended  for  ;  extending  to  letters  or  meffages  between 
them,  where  one  driires  the  other  to  fend  him  a  quantity  of 
goods  in  the  way  of  trad?,  without  pretending  to  have  any 
intereft  in  or  dilpofing  power  over  them.  That,  had  the 
order  been  genuine,  and  the  goods  delivered  on  the  credit 
of  it,  May  would  have  been  liable,  and  JefFerys  would  have 
been  defrauded.  That  therefore  the  cafe  came  within  the 
mifohief  and  the  words  of  the  aft.  The  remaining  Judge 
was  abfent.  The  prifoner  was  difcharged. 

George  Williams  was  indicted  for  forging  the  following  wni.-tr.s's  cafe 
order  for  delivery  of  goods.  m.  ton 

-Monday,  3  July,  775.;r 

u    Cjr  *-'s    Crown  Cat 

''  Ref.  a-d  MS. 

*'  Pleafe  to  let  the  bearer  Capt.  Geo.  Williams  have   12  verjr. 

"  barrels  of  tar;  2nd  in  fo  doing  you'll  oblige  your  humble  and  /LeV^h5* 
««  fervant  to  command,  134.  s.c.) 

"  To  Mr.  Guildmore,  Wm.  Robinfon.  traJejatx  u  Itt 

"    Gofport."  '.artr  have 

With  intent  to  defraud  H.Lys,  J.  S.3  and  N.  Guildmore.  r',  wder^r  <fo. 

It  appeired  that  Robinfon,   though  a  cuftomerof  MrfTrs.  ln'!r^  -;'  thtm 

T  j  r>  r  v     j     •          r        •    i    •         ™'ki*  tx<  flatute 

JUyi  and  Co.,  was  not  the  owner  or  or  had  any  fpecial  in-  jG-.».z  tte 
tereft  in  thtr  coeds  in  queftion,  or  any  others  in  their  hands  ;  wi:er  ka'01'!gn» 

1  }  '   previous  int'.rtft 

nor  had  any  a&raoritj  to  f^T.d  any  fugh  ortler,  if  it  had  been  «v/«;e  gocdi. 

9  genuine. 


Ch.  xix.  §  37.  genuine.     The  pnfoner  was  found  puilty.  but  Nares  L  re- 

Pyfiat.   7  G.  2,  ?  •       ,   •      ,  tl  n.  iT    i  I  • 

e.  21.   Of-wjr.  fpited  judgment  on  the  queilion,  whether  this  were  an  order 

ram  or  order  for   within  the  ftatutc  ?    And  all  the  Judges  (abfent  De  Grey 

__.  C.  J.  and  Willes  J.)  in  Michaelmas  term  I775>  agreed  that 

it  was  not  within  it;  upon  the  authority  of  Mitchell's  cafe  : 

though  moll  of  them  faid  they  fhould  have  doubted  the  pro- 

priety of  that  determination  had  it  been  res  integra  :  but 

having  been  fo  long  acquiefced  in,  they  thought  it  could  not 

now  be  departed  from. 

nib^s  cafe,  So,  a  note  in  thefe  terms,  "  Me  firs.   Soneer,  pleafe  to 

O.B.May  1784,          ..       .      _  ,         .       ,  T  .     ...  _ 

a  Leach,  3,63.  tend  £.  io  by  the  bearer,  as  I  am  fo  ill  I  cannot  wait  on 
tf  you.  Eliz.  Wery  •,"  was  hoWen  not  to  be  an  order 
within  the  ftatuce. 

Clinch's  cafe,  In  Clinch's  cafe  the  indictment,  which  was  on  the  fame 

eo^Her?  nR9''  ftatute»  f°r  f°rging  an  order  for  the  delivery  of  goods,  ftattd 
&ThomfonB.  in  fubftance  that  on  the  yth  December  1790  James  Lewis 
(z^eich'  6n  Deformeaux,  filk-dyer,  delivered  to  Frances  Purfer,  filk- 
».  c.)  dyer,  7  Sib.  of  raw  filk  called  Piedmont  raw  filk,  of  the  goods 

g*™  Mtrjef  anc^  chattels  of  him  the  faid  J.  L.  D.,  to  be  forted  for  dying  ; 
to  de  liver  goods,  ancj  that  the  prifoner  well  knowing  the  premifes,  felonioufly 
*  forged,  &c.  a  certain  warrant  or  ordtr  for  delivery  of  goodo, 


toJto  was  alleged  ^\^  ^g  name  of  L.  Defemockex  thereunto  fubfcribed,  pur- 

tt>  Pt  the  leriijHt 

of  the  o-wmr,  but  porting  (a)  to  have  been  figned  by  one  Lewis  Deformeaux, 
*tt  jtatmg  that      ^    ^  name  and  defcription  of  L.  Defemockex,  he  the  faid 

jucb  jtr-vjxt  had        '       _ 

authority  to  make  Lewis  Deformeaux  then  and  there  being  the  fcrvant  of  the 
is  bad.  faid  j^  L  v  jn  his  faid  bufinefs  of  a  filk-dyer,  and  purport- 
5ng  to  be  a  warrant  or  order  from  the  faid  Lewis  Defor- 
meaux as  fuch  fervant  of  the  faid  J.  L»  D.  for  the  delivery 
of  Sib.  of  the  faid  r;iw  filk,  called,  &c.  parcel  of  the  faia 
7Slb.  &c.  to  the  bearer  of  the  faid  warrant  and  order  j  the 
tenor  of  which,  &c.  is  as  follows; 

"  Pleafe  to  fend  by  the  bearer  8lb.  of  that  whorpe  hun 
"  market. 

«(  L.  Defemockex." 

With  intent  to  defraud  the  faid  J.  L.  D.  &c.  A  2d  count 
was  for  uttering  the  fame,  and  a  3d  and  4th  for  forging 
and  uttering  it  xvith  intent  to  defraud  Purfer. 

The  profecutor  J.  L.  D.  was  a  filk-dytr  in  Spitalfielcit, 
with  whom  the  prifoner  had  lived  a  fortnight  before  the 
tranfaclion  happened  as  a  journeyman  or  under  fervaut  in 
the  warehoufe,  and  James  (the  hufband  of  Frances)  Purfer 

(a]  Vide  poft.  f.  56. 

was 
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was  another  fervant.     The  profecutor's  bufinefs  was  in  ge-  ch.  Xix.  §  37. 
neral,  but  particularly  in  his  abfence,  under  the  direction  of  BJJ*at-  ?j?-2* 

•  c.  2z.    uj  wttr- 

his  fon  Lewis  D.,  who  was  apprenticed  to  his  father.  On  rant  cr  crdirf-.r 
the  7th  Dec.  1790  James  Purfer  delivered  the  78lb.  of  filk  r''r'^  ~rg"  *' 
tied  up  in  a  bag  to  his  \vife,  with  directions  to  prepare  it 
for  dying.  A  few  hours  after,  the  prifoner  called  at  Purfer's 
houfe  and  aflced  for  81b.  of  the  filk,  faying  that  he  had  been 
fent  by  Mr.  Deformeaux  to  her  for  it,  and  producing  at  the 
fame  time  the  order  in  queftion.  Mrs.  Purfer  nut  kno'.vir.g 
the  perfon  of  the  prifoner  looked  at  the  order,  and  afked 
him  who  wrote  it  ?  To  whom  he  replied,  Mr.  Lewis  Def- 
ormeaux  •,  and  fhe  not  knowing  his  hand-writing  nor  the 
manner  in  which  he  fpelt  his  name,  but  believing  the  order 
to  have  come  from  him,  knowing  he  had  the  management 
of  this  part  of  his  father's  bufinefs,  delivered  the  Sib.  of  the 
filk  unwarped  to  the  prifoner,  underftanding  the  words  of  the 
order  bun  market  to  mean  Glk  without  the  threads  round  it. 
It  was  proved  that  no  fuch  order  had  ever  been  given  either 
by  the  profecutor  or  Lis  fon  j  and  that  the  prifoner  had  con-- 
verted the  filk  to  his  own  ufe. 

Several  objections  were  urged  on  behalf  of  the  prifoner; 
I  ft,  that  to  bring  the  offence  within  the  aft,  the  order  muft 
purport  to  be  made  by  a  perfon  who  had  an  authority,  or  at 
leaft  claimed  an  intereft  in  the  fubject  matter  of  it  j  and 
who  takes  upon  him  to  transfer  it  to  the  perfon  in  whofe 
favour  the  order  is  made.  That  it  was  not  averred  in  the 
indidlment  that  L.  Deformeaux,  whofe  order  it  purports 
and  is  averred  to  be,  had  any  authority  over  or  intereft  in 
the  goods  in  queftion,  or  any  authority  to  make  fuch  an 
order,  which  ought  to  have  been  exprefsly  alleged.  It 
ftates  that  another  perfon  was  the  owner,  namely  the  father 
J,L.  D.,  to  whom  the  fon  was  only  a  fervant ;  and  it  cannot 
be  inferred  from  that  circumftance  that  the  fon  had  authority 
over  the  goods  ;  and  the  want  of  fuch  an  averment  cannot 
be  fupplied  by  parol  evidence  :  on  the  contrary  the  order  ap- 
pears to  have  been  made  by  an  apprentice  who  was  not  fui 
juris  and  had  no  difpofing  power.  2.  That  the  inftrument 
in  queftion  was  not  an  order  but  a  bare  requeft.  3.  That 
it  was  not  directed  to  any  perfon,  and  confequently  was  not 
upon  the  face  of  it  compulfory  upon  the  holder  of  the  goods. 
4.  That  further  it  ought  to  have  appeared  on  the  face  of 

the 
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Ch.  XIX.  §  -,7.  ^1C  indiclinent  that  tlie  order  was  to  the  holder  of  the  good*. 

By  flat.  7  G.  %.  The  jury  having  found  the  prifoner  guilty,  judgment  was  re- 

r  am  or  order  for  fpited  to  take  the  opinion  of  the  Judges  on   thefe  points; 

wmty  or  goods.  amj  on  tfa  l  j  t^  of  ]\jay  iypi  they  held  the  conviction  bad. 

The  printed  report  Hates   that  at  the  Tune  feffions  following 

a  Leach,  6,1.  '  J  ,  .  J     .    . 

INlr.  Baron  lerryn,  in  Delivering  the  opinion  of  the  Judges, 
l'\d*  ?e(r-  paP'     Hated,  i  ft,  that  on  the  conftruftion  of  the  ftatute  the  forged 

of  June  gth, 

1791.  warrant  or  order  for  the  delivery  of  the  goods  muft  purport  to 

be  the  order  of  the  owner,  or  of  fome  perfon  who  has  or  at 
leaft  claims  an  iritereft  in,  or  who  has  or  at  lead  affumes  to 
have  a  difpofmg  power  over  the  goods,  and  takes  upon  him  to 
transfer  the  property  or  cutlody  of  them  to  the  perfon  in 
whofe  favour  fuch  order  is  made.     For  which  he  referred  to 
Mitchell's  cafe,Williams's  cafe,  and  Jones's  cafe.    Again,  that 
the  order  muft  be  directed  to  the  holder  of  or  perfon  inte- 
refted  in  or  having  poflcflion  of  the  goods.     Now  the  order 
fet  forth  in  the  indi&ment  was  not  directed  to  any  perfon 
whatfoever;  but  merely  exprdfed  a  defire  that  Sib.   of  filk 
iliould  be  delivered  to  the  bearer  of  it,  without  any  direction 
from  whom  it  was  to  be  received.     On  that  ground  there- 
fore the  Judges  were  of  opinion  that  this  was  not  a  warrant 
(It  is  fuffident    or  order  within  the  ftatute.     2dly,  As  to  the  form  of  the  in- 
however  if  the      diftment,  that  it  ought  to  have  appeared  in  the  indictment  that 
°f  itVur  ort  that  tne  perf°n  whofe  name  was  fubfcribed  to  the  order  had  an 
the  patty  making  authority  to  make  it;  but  that  could  not  be  collected  by  any 

it  had  fuch  au-  .     .  r  .  r  .     ,._ 

thonty,  though     legal  inference  from  the  words  of  the  prefent  mdi&ment ; 
in  truth  he  had    £or  ^  Deformeaux,  the  perfon  whofe  name  is  forged,  is  dated 

it  not  i  -vide  ' 

infra,  and  to  be  the  Jervafit  of  the  owner,  which  excludes  every  idea 

Mitchell's  cafe,    tj    t  fa  ju(|  or  cou\&  c\z[m  any  intereft  in  the  (roods  which 
Foft.  119-) 

were  the  fubje6l  of  the  order  :  it  ought  to  luve  been  exprefsly 

averred  that  he  had  authority  to  m,tke  it.  That  on  this 
ground  the  Judges  were  of  opinion  that  judgment  mud  be 
arreded. 

§  38.  But  if  it  purport  to  be  an  order  which  the  party  has  a 

wbo'hatno  ri«ht.  tight  to  make  ;  although  in  truth  he  h;id  no  fuch  right,  and 
although  no  fuch  perfon  exited    in   fatl   as    the   order  pur- 
ports to  be  made  by,  it  falls  within  the  permit y  of  the  aft. 
Rex  v.  Lockett,       Charles  Lockett  was  convicted  of  knowingly  uttering 
MS.  Crown Lf.'  forged  order  for  the  payment   of  money  in   tin  fe  words: 
Kef.  40  and        ,t  jMeius.  Ncak,   Fordyce,  and  Down,  pay  to  Wm.  Hon. 
'MS<8ullerJ-  •  '    •  "  wood 
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"  wood  or  bearerjT.  16:  10:  6.     Rt.  Veimeft."   Within-    ch.xi:; 
tent  to  defraud  John  Scoles. 

•  c.  ti.     C  • 

The  cafe  was.    that    the  prifoner    applied    to    Scoles    a 

1 
eelourman,  and  agreed  to  purchase  goods  to  trie  amount  or  ^ 

o  :  c  :6,  which  he  was  to  fend  for  j  and  he   took  away   (i  Leach,  no. 
with  him  a  little  Prufijan  blue.    He  came  again,  pretending  s:^    . 

•°  *  _  °    A  f'*rvcd  orti'r 

to  be  in  a  hurry,  and  prefcrtted  this  note,  which  lie  faid  was  «n~a  banter  f^- 
a  good  one  ;  and  Scoles  gave  him  61.  ios.,  being  the  differ-  ^?"7^.> 
ence.     No  fuch  perfon    as   Rt.  Venneft   k.-pt    c*<h    with  t*  h  ,ra<ic  ly  one 
Meffrs.  Neale  and  Co.  ;  nor  did  it  appear  that  there  was 
any  fuch   man    exifting.     The  queiflion  fabmitted   to  the  -•'.•'•'  'dn  the  ftatt.tet 
Judges  was,  whether  this  were  an  order  within  the  Haute,  'faif-a^n^t,  *r 

being  in  the  name  of  a  fictitious  oerf^n  ?  the  doubt  arifing  '»'«'  «*««/•"«« 

,        .     r  ...     „  ,....,         -  '      ,,,,        T     ,  ,  btlmtgf 

on  what  is  faul  in  Mitchell  s  cafe.      1  he  Judges  after  very 

long  confideration  at  lalt  agreed  in  Triii.  ttrrn  1774  that  ""  blm' 
tins  was  forgery.  They  thought  it  quite  immaterial  whether 
fuch  a  man  as  Venneft  exifted  or  not  ;  or  if  he  did,  whether 
he  had  kept  cafh  at  the  banking  houfc  of  Meffrs.  Xeale  and 
Co.  :  it  was  fufTicient  that  the  order  affumed  thofe  fadls, 
and  imported  a  rijiiit  on  the  part  of  the  drawer  to  direct 
fuch  a  transfer  of  his  property. 

A  like  cafe  occurred  in  all  its  circumftances  in  the  April  Abraham's  ic*fc, 
feffions  1774,  at  the  Old  Bailey,  in  the  cafe  of  one  Abraham   1-74*  scr 
Abrahams,  wherein  judgment  was  refpited,    as  Lockett's  ftci 
cafe  was  then  undetermined.     They  were  both  decided  at 
the  fame  time,  and  the  prifoners  received  judgment  of  death 
in  the  July  following. 

It  does  not  appear  neceffary  that  the  particular  goods         §  39. 
fiiould  be  fpecified  in  the  order,  provided  it  be  conceived  in  ^'""  '"  a  Ju&~ 

'  '  i'tr-t  Ipecifcasitn 

terms  intelligible  to  the  parties  themfclves  to  whom  fuch  «/r/:'i 
order  is  addrelTed. 

John  Jones  was  indicted   for  forging  an  order  for  the  J°a«>  cafe, 
delivery  of  goods  to  this  purport  j  "  Sept.  23d,  1764.  Sir,  Cor.  Scmhe'e. 
{C  pleafe  to  deliver   my  work  to  the  bearer.     Lydia  Bell,  Lord  M»wfield, 
"  Fleet-ftreet,  London  i"  with  intent  to  defraud  the  \var-  t  Leach,  6^  . 
dens  and  company  of  Golcfmiths.  f"!?^  **«**• 

r.imt  cja 

Mrs.  Bell,  a  filverfmith,  fent  feveral  articles  of  pb.te  to  /«  "/«».-i/w  «. 
Goldfmiths'-hall  to  be  marked.  The  form  of  the  order  was  fr^CoQ^U- 
tlie  fjme  as  is  ufaally  fcnt  upon  fuch  occadons  j'  except  that  ^fyti&trmt, 

••  rhajt  to  dt- 


bin  thtfu 
lute. 
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Ch.xix.  §39.  in  ftrictnefs  and   by  the  rule  of  the  plate-office  the  fevera! 

*yl?'ofwn     *°rts  °^  wor^  Wlt^  ^e  Wei^'t  °f  tne  filver  ought  to  have 

rant  or  order  for    been  mentioned  in  ir.     The  fact  of  the  forgery  was  proved; 

0<h'_     and  the   prifoner  was  convicted.     And  upon  reference  to 

the  Judges,  after  a  motion  in  arrefl  of  judgment,  on  the  form 

of  the  order,  the  conviction  was  aflinned  :  but  the  prifoner 

was  pardoned  on  condition  of  tranfportation. 

M'lntofli's  cafe,       James  M'Intofh  was  convicted  of  forcing,  and  uttering 

O.B.  Sept.  1800, 

cor.  Le  Blanc  J    knowing  to  be  forged,  a  certain  order  for  payment  of  money 
j^p^d;  in  the  words  and  figures  following;  "  Petersfield,  6th  Au- 

Y.&c.al/my      "  guft  1799-     Sir,  Pleafe  to  pay  on  demand  to  Mr.  Hugh 

proportion  of  ,t    *v  j  11  r 

prne-mmcy  due          loung  or  order  all  my  proportion  of  prize-money,  due  to 
to  me  for  «y  fer-  «  me  for  my  fervices  on  board  hisMajeiiy's  fhipLeander,  for 

vices  cnboii-J,"  .  .    .       .  .      -      ..   .  ,  *  f 

&e.fignedintke       which  this  lhall  be  your  authority.     Witnefs  my  hand, 

name  of  a  feaman  t(  Jolm 

OK  board  t-hejhif>t  , 

it  an  order  for  '    To  Alexr  Davifon  Efq. 


ment  of  money  «  No.  2  j   Milbank-ftreet,  WeaminRer.  his  mark. 

or  bill  oj  ex- 

change,  the  for-  „  Sicned  before  us, 

gery  <whfrec,f  jj 

felony.  And  this  "  Vf  alter  Noble,    miniftcr. 

Pt.%4.  "  J°hn  Williams,  7  church- 

f.  ^.  was  that  "  Franc5  Gibbons,  J  wardens." 

nofuch  order  made         _  . 

i>y  anyfeaman  in  two  counts  it  was  called  an  order  ior  paymentof  money  ; 

dtfcbarged  from     ancj  jn  two  olher  counts  a  bill  of  exchange  ;  and  it  was  dated 

the  fer-vice,  and  ....  ,    r 

within  feven  miles  to  have  been  forged  and  uttered  with  intent  to  defraud  John 
of  the  fort  where  johnfon.  Four  other  counts  charged  the  offence  to  have  been 

Its  wages  are  ..... 

payable  at  the      committed  with  intent  to  defraud  Alexander  Davidfon. 
made^jh-.iibe    '       The  evidence  of  the  prifoner  having  actually  forged  as 
good  and  -valid,     well  as  uttered  and  received  the  money,  viz.   14!.    ios.  6d. 

and  jupc'tnt  for  _  • 

rt  caving  the  '  mo-  from  the  prize  agent  under  the  above  order  was  clearly 
SLnUrC  Proved-  But  5t  W3S  objefted  on  the  part  of  the  prifoner, 
fany  wbcfe  name  firft,  that  this  was  not  a  bill  of  exchange,  nor  an  order  for 

•was  forged  was  e  ...... 

in  fan  in  that  payment  of  money,  within  the  flat.  7  Geo.  2.  c.  22.;  becaufe 
predicament  ivbca  no  fum  of  money  was  mentioned  ;  and  it  was  not  certain  that 
<btl\  httkt  an7  money  would  be  due  to  Johnfon.  And  fecondly,  that 
crder  itfelf  pur-  tm-s  inftrument  was  void  under  the  flat.  72  Geo  7.  c.  74. 

forted  on  tlie  face  J  •>  ' 

cf  it  to  be  made     1.  2.,  which  enacts,  "  that  no  letter  of  attorney  or  order 

"  made  or  executed  by  ap-y  Pettx  officer>  feaman»  ^-  who 

"  fiiall  have  been  difcharged  from  theferviceof  hisMajefty, 
<«  and  who  (hall  be  at  or  within  the  diftance  of  feven  miles 
"  from  any  of  tlie  ports  where  feameu's  wages  are  paid  for 

«  fuch 
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tl  fuch  fervice  at  the  time  of  making  fuch  letter  of  attorney,    Ch.xix.  *  &. 
"  (hill  be  good  and  valid,  and  fufficicnt  for  receiving  the  £*£  Ifi^r. 
"  whole  or  any  part  of  the  wages,  prize  money,  or  other  ran ir  <r<*r  for 
"  allowances  of  money  due  or  to  grow  due  to  fuch  petty  ________ 

"  officer,  feaman,  &c.  for  fuch  fervict ;  un let's  fuch  letter 
*'  of  attorney  or  fuch  order  fhall  be  fignect  before  and  at- 
"  tefted  by  a  clerk  of  the  treafurer  of  the  navy  at  fuch  port, 
*«  or  by  the  infpedor  of  feamen's  wills  and  powers  of 
ft  attorney." 

It  appeared  from  the  evidence  of  Johnfcn,  v.  h<  fe  name 
had  been  forged,   and  who  had  fmce  been  paid  all  his  prize 
money  by  the  agent,   that  at  the  time  when  the  inftrument 
bears  date,  viz.   6th  Auguft  1799,  he  was  not  difcharged 
from  his  Majelty's  fervice,  but   was  on  board  a  fliip  on  his 
paflage  home  from  Minorca ;  and  that  he  did  not  arrive  at 
Portfmouth  till  the   firft   of  O£lober,    when   lie    was  dif- 
charged from  the  fervice,  and  had  fince  reficied  in  Scotland: 
this  evidence  put  an  end  to  the  objection  in  point  of  facl. 
But  after  the  clofe  of  the  feffion  a  certificate  was  tent  to  the 
learned  Judge  who  tried  the  prifoner  from  the  ofnce  for  fick 
and  wounded  feannen,  which  dated  that  John  Johnfon  was 
received  on  fhore  at  Hafler  from  his  Majefty's  fliip  LeanJer 
on  the  3d  of  Auguft  1799,  and  difcharged  out  of  the  fervice 
on  the  5th  of  Auguft  1 799.    The  report  of  the  prifoner'i  cafe 
was  therefore  deferred,  in  order  that  the  opinion  of  the  Judges 
might  be  taken,  whether  fuppofing  the  fa&  to  have  been 
that  John  Johnfon,  the  perfon  whofe  name  was  forged,  was 
difcharged  from  the  frrvice  at  the  time  the  inftrument  bears 
<iate,  and  was   within    7    miles   of  a   port   where   feamen's 
•wages  were  paid,  the  forging  fuch  inftrument  net  figned  or 
attefted  according  to  the  ilat.  32  Geo.  3.  c.  34.   f.  2.  would 
be  felony?    As  alfo  on  th;  firft  point,  whether  it  be  either 
an  order  for  payment  of  money  or  bill  of  exchange.     The 
<:afe  ftood  over  for  confederation  j  and  afterwards  the  Jud  -es 
held  the  convi&ion  proper. 

And  eren  thofe  inftruments  which  in  the  commerc 
world  have  peculiar  denominations,  yet  if  they  fall  with::: 

Li*  J  •  1  J  - 

thefe  terms  and  are  in  truth  warrants  or  orders  for  paymer : 

of  money,  may  be  laid  to  be  fuch:  of  this  Lockeu's  cafe  y-^ «*-•-• 

-  *     e  .  .   .  .  tr  cra'tri,  ,fim 

fiefore  mentioned  is  an  example.  ^ 

_      A  me,  oio. 
in 
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rh  xix.  §40.  jn  Shepherd's  cafe  the  form  of  the  forced  inflrument  was 

Bj  Hat.  7  t  ;  .  2  . 

t  zz.    o/-::-j—  as  follows  :   "   Green-fl.  31(1  July  1791.     Sirs,  Pray  pay  to 

™t  or  trjtrj-r  „  Mr.  John  Atkins  or  bearer  the   fum  of  fix  pounds  fix 

money  or  good:.  J 

—  "  (hillings,  value  received.           Yours,  &c.         H.  Turner. 

Re*v.Sh;p:v;J,  "  Mefirs.  Brown,  Collinfon,  and  Co.  Lombard-flreet." 

O.K.Sept.  17^,1,  T1r,.    ,                  ,    .,    .          ,         .      ..  ~ 

VS.  Cr.wnCai.  *V  hicli  was  Uid  111  the  indictment  to  be  an  order  for  pny- 

;V-!-  '  '7-  and  ment  of  money  ;  and  one  of  the  objections  was,  that  it  ought 

ftis.  Gould  and  '                                                J                                                   ° 

Buher  js.  to  have  been  laid  to  be  a  bill  of  exchange,  according  to  the 

(t  Leach,  265.  cafe  Of  Grant   and   Vaughan.     But   in    Michaelmas    term 

lift  p  •>«,  f.  50.  1781,  the  Judges  were   unanimoufly  of  opinion  that  it  was 

Ur«  onariotfeer  ProPevty  I'1*1'  :  aac^  i1  wns  obferved   that  the  indictment  and 

P"int  draft  were  the  fame  as  in  Lockett's  cafe,  where  all  the  Judges 

mayiefa^^'a'f  ^e'^  ^e  conviflion  proper  ;  and  that  every  bill  of  exchange 

i,7fier  for  payment  feemed  to  be  an  order  for  payment  of  money,   though  not 

cifnancf.  .                 r, 

fi.iQi  R.4s5.  vice  verfa. 

Willou.jhby's  I»  Willoughby's  cafe  mentioned  in  another  pi  .ice  the  fol- 
lowing  inftrumenr,  which  had  been  ftolen  out  of  a   letter, 

s.  c.  ante,  was  laid  in  the  iiulictment  and  hoKL-n  to  be  a  warrant  for 

^Larceny,  &,paymemofmofiey> 

JV1S.  Crown  Caf.  «  Poft  Bill. 

Ref.  MS.  Gould  •»»        *.                                                   TT               t                      T»  •               n 

and  Buik-r  js.  "No.  6127.                               Birmingham,   1  3  Feb<7  1  783- 

and  MS.  Jud.  «  Sir  Wm>  Lemon,  Bt.  and  Co.  Bankers,  London, 

AbMafattkaHvt 

er  banker's  dr&ft  <{  Pay  5  Gas   to  Mr.  Richd.  Moore  or  bearer,  on  de- 

way  be  charged  ,t              j          i                  •       j 

a:  an  order  for  '    ™™d,   Value   rCCClVCd. 

t<ymt*t  cf  mmy.  «  Reced  5  Gas                                                  Rob^  Coales. 

R.  Moore." 


After  conviclion,  this  was  contended  not  to  be  a  warrant 
for  payment  of  money,  but  a  note  or  bill  of  exchange,  which 
are  mentioned  in  the  flat.  2  Geo.  2.  c.  25.  the  omiffions 
in  which  the  flat.  7  Geo.  3.  c.  22.  on  which  the  indictment 
was  framed,  was  meant  to  fupply.  But  in  Ea-ller  term 
1783  (d)  the  Judges  all  finally  concurred  in  opinion  that  the 

iudi-tlment 

(a)  Upon  adverting  to  the  flat   7  Geo.  2.  c  22   I  find  ihit  Mr.  Juflice  Buller'J 
obfeivation  on  it  in  the  note  of  his  own  opinion  before  givi.-n  in  p.  «,8;,  a.  upo 
this  cafe  is  not  quite  accurate  ;   for  lie  laid  ftrefs  upon  the  woids  t!  eiu^r  warrant, 
which  h:  funpcfcd  to  be  ufed  in  the  act,  as  fhcwing  trnt  the  i  -/iflMurc  rmi.1  h,Vv 
intended  fome  otber  warrant  ft  r  payment  Oi   money  man  a  bill  oi  cjuh.irge  :  but 
no  fuch  words  ;re  Co  be  fnund  in  the  afV  coupled  toge-her  ;   U'^u^h  ptriups  a  limi- 
lar  argument   may  be  drawn  fr"m  th;;  rruc  wording   of  it;    f.,r   it  enumerates 
fpecific  inftmments,  imongft  others,    i-il/s  of  'txthin-.gt,  as   included  in   the   ftat. 
t  Geo.  2.  whith  it  recites  j  and  further  recites  lhac  no  punifiment  if  iifiLJtd  ly  th* 

j'siJ 
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indictment  was  well  laid;  for  though   it  was  a  bill  of  ex-  ch.  Xix.  *4o. 

change,  it  was  alfo  a  warrant  for  the  navment  of  money  ;  it  fy PM.  7  <"•.  2. 

£•  '  i  »f    i  r  c  **•    ' 

was,  if  genuine,   a  voucher  to  the  bailors  or  drawees  for  wt  <.r  cr\- 

.  i  iEin(\  a 

the  payment.  *    * 

It  appears  from  the  cafe  of  M'Intofh   before  mentioned         $41. 
that  the  ftatute  is  not  confined  to  commercial  tranficlions.  -M"  «»»9SWrf  A> 

rni  .  rr    i  i  r  J_  •        *.  f   /->  comner  tj. 

i  his  was  once  preiied  and  overruled  in  the  cate  or  George  Ofii^s. 
Graham,  who  was  indicted  and  convicled  for  forcing  an  or-  Aate>  94^- 

.  -  ....  R.  v.  Graham, 

der  for  payment  of  money,   which  appeared  to  be  an  order  o.B.oe 
of  a  iuftice  of  peace   for  the  county  of  Middlefex  upon  the  cor<B;  ck  ' 

J  f  and  h>re  3.  and 

high  conftable  of  a  divifion,   or'the  treafurer  of  the  county,  the  Reefer 
to  pay  a  reward  of  los.  to  the  prifoner  for  the  apprejienfsoa  ^'  Ft" 
of  a  vagrant  under  the  flat.  17  Geo.  2.  c.  5.  f.  5.     Another 
objection  however  which  was  there  taken  feems  to  have  been 
entitled  to  a  different  confideration  from  what  it  is  dated  to. 
have  received,  namely,  that  the  i8th  f.  of  the  Hat.  exprefsly 
fubjecls  the  party  forging  fuch  an  order  to  a  penalty  cf  50!. 
which  was  contended  to  be  a  repeal  as  to  fuch  orders  of  the 
prior  flat.   7  Geo.  2.     The   prifcner  was   notwithfunding 
couvicled   and    received  judgment.     But   the  jury  recom- 
mended him  to  mercy  (a).     A   fimilar  objection  to  the  laft  Ant-,  609. 
was  made  and  prevailed  in  the  cafe  cf  Davies,  upon  the  acts  c^V^  'i'"?.42 
againft  deer  Healing.  finti  t*^J- 

Befides  the  general  acls  of  the  2  &  7  Geo.  2.   already        §  42. 
mentioned,  refpedVmg  the  forgery  of  bills  of  exchange  and  *•*•''«••**$• 
promijTory  notes,  &c.  further  provifion  has  been  made  with 
refpecl  to  fecurities  of  this  nature   in  the  cafe  of  bankers 
ufing  certain  printed  forms  of  fuch  fecurities,  or  paper  of  a 
particular  defcription. 

The  ftat.  41  Geo.  3.  c.  57.  intitled  "  an  act  for  the  bet-  410.3.  (U.K.) 
"  ter  prevention  of  the  forgery  of  the  notes  and  bills  of  ex-  ^/J-      & 
11  change  of  perfons  carrying  on   the  bufinefs  of  bankers,''  f,*ms  'or  mtutd 
reciting  that  whereas  it  is  expedient  to  prevent  the  crime  of  ^^b/^'m^r 
forgery  in  all  parts  of  the  united   kingdom  of  Great  Britain  f  n*  rf  any  banker 

Jj:d  j/7  on  fuch  as  forge  ar.y  warrant  <Jr  order  for  payment  cf  m;r.cy,    &c.    which, 
according  ro  h  s  argarr.ent,   nsuft  therefore  ms*a  fcmeching  elfe  than  a  b^il  of  ex- 
,   lach,  he  ob'e;Vtj,  as  warraits  from  fome  of"  ths  public   boards  for  pay- 
meat  of  m^n.-j,-,  which  were  fpccfic  things  cirTcii:ig  I'rcm  bilii  of  exchange,  &c. 
^a]  S^u.  Whac  bscanae,  ot  the  cafe  ? 

2  P  shd 
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Ch.jXiX.  $4a    and  Ireland,  it  is  enacted,  "  That  if  any  perforr  or  perfonj 
;  "  in  any  part  of  the  united  kingdom  of  Great  Britain  and 
"  Ireland  (after  the  Jothof  July  1 80 1)  (hall  make,  or  caufe  or 
"•    "  procure  to  be  made,  or  knowingly  aid  or  affift  in  the  making 
«rfTwr1r/*i»'*«"  "  or  uu>ng  °f  any  frame, .  mould,  or  part  of  any  frame  or 
tAority  far  that      "  mould,  for  the  ma-king  of  paper,  with  the  name  or  firm 

purpole :  or  -vend-    ..  .  -rLi       •          T_/-IA  <-i  •    r 

ing  or  expofwg  to  appearing  vifible  rn  the  fubitance  of  the  paper,   of  any 

"  perfon  or  perfons,  body  corporate,  or  other  banking  com- 

Htew* proving?  "  Pany  or  partnerfiiip,    carrying  on  the  bufinefs  of  bankers, 

&e.Juc6tttoni*  n  without  an  authority  in  writing  for  that  purpofe  from 

firm  fo  to  appear  r  i  i          i        i- 

•ififibieintbefub-       fucft  perfon  or  perfons,  body  corporate,  or  other  banking 
ftmceofaiyfa.    t(  company  or  partnerfiiip,  or  from  fome  perfon  or  perfons 

per  where  w  the  . 

Jtmtjbalt  he        "  duly  authorifed  to  give  fuch  authority ;  or  (hall  manufac- 

Two'll' n  \mpn-  "  ture>  make,  vend,  expofe  to  fale,  publiQi,  or  difpofe  of,  or 

fonment fir firft     '(  caufe  or  procure  to  be  manufactured,  made,  vended,  or 

j£c"nd\ffenu        "  expofed  to  fale,  publiftved,  or  difpofed  of,  any  paper  having 

tranffortathn  fit  i<  the  name  or  firm,  appearing  vifible  in  the  fubftance  of  the 

"  paper,  of  any  perfon  or  perfons,  body  corporate,  or  other 

*'  banking  company  or  partnerftiip  whatfoever,  carrying  on 

<f  the  bufinefs  of  bankers ;  or  if  any  perfon  or  perfons,  with- 

<c  out  fuch  authority,  (hall  by  any  art,  means,  myftery,  or 

"  contrivance,  caufe  or  procure,  or  (hall  knowingly  aid  or 

*'  aHIft  in  caufing  or  procuring,  the  name  or  firm  of  any 

"  perfon  or  perfons,  body  corporate,  or  other  banking  com- 

"  pany  or  partnerfliip,  carrying  on  the  bufinefs  of  bankers) 

'•'  to  appear  vifible  in  the  fubftance  of  the  paper  whereon 

*«  the  fame  fliall  be  written  or  printed  ;  every  perfon  or  per- 

"  fons  fo  offending  in  any  of  the  cafes  aforefaid,  and  being 

5<  convicted  thereof,  (hall  for  the  firft  offence  be  iniprifoned 

.*'  for  any  time  not  exceeding  two  years,   nor  lefs  than  fix 

*'  months;  and  for  the  fecond  offence  be  tranfported  to 

*'  :my  of  his  Majefty's  colonies  or  plantations  for  7  years." 

The  tike  pun'fi-         (Sect.  2.)  enacts,  "  That  if  any  perfon  or  perfons,  in  any 
Hubtiftrwgrav-  <(  par(;  Of  Great  Britain  and  Ireland   (after  the  i-oth  of  July 

ing,  or.  tul'bont  •,        r  i 

a'utbon'v  any  bin  "   i &o i )  (hall  engrave,  cut,  etch,  (crape,  or  by  any  other 
orHttfcfajy       s<  means  make,  or  flinll  caufe  or  procure  to  be  engraved., 

.  banter,  ^  uf,,,g 

' fiotefa  .'rgr'avtd-)  ft  &c.  or  by  any  other  means  or  device  made,    or  (hall 

falht      "  knowingly  aid  or  aflift  in  the  engraving,  &c.  or  by  any 

c«/Wy/cr  utter-  tl  other  means  or  device  making,    in    or  upon  any  plate 

'hi!  &i.  *'  whatfoever,  any   bill   of  exchange,  promifTory  note,  or 

"  other  note  for  the  payment  of  money,  or  part  of  any 

"  bill  of  exchange,  promiflbry  note,  or  other  note  for  the 
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t(  payment  of  money,  purporting  to  be  the  bill  of  exchange,  Ch.  XIX.  §  41. 

v   *  °r         .  By  flat.  41 G.  3. 

tf  promifibry  note,  or  other  note  for  the  payment  ot  money,  c-'.y    qf£a^. 

t(  of  any  perfon  or  perfons,  body  corporate,  banking  com-  «•*  ™'«>  &'> 

lf  pany  or  parcnerfhip,  carrying  on  the  bufinefs  of  bankers,  " 

"  without  an  authority  in  writing  for  that  purpofe  from 

"  fuch  perfon  or  perfons,  body  corporate,  banking  company, 

"  or  partnership,  or  fome  perfon  or  perfons  duly  authorifed 

<{  to  give  fuch  authority ;  or  (hall  ufe  any  fuch  phre  fo  en- 

"  graved,  cut,  etched,  fcraped,  or  by  any  other  means  or 

"  device  made,  or  (hall  ufe  any  other  device  for  the  making 

"  or  printing  any  fuch  bill  of  exchange,  promiflbry  note,  or 

"  other  note  for  the  payment  of  money,  without  fuch  au- 

"  thority  in  writing  as  aforefaid:  or  if  any  perfon  or  perfona 

"  (hall  (after  the  faid  loth  of  July  1801),  without  fuch  au- 

"  thority  as  aforefaid,  knowingly  have  in  his  her  or  their 

"  cuftody  any  fuch  plate  or  device,  or  (hall  without  fuch 

"  authority  as  aforefaid  knowingly  and  wilfully  publifh, 

"  difpofe  of,  or  put  away,  any  fuch  bill  of  exchange,  pro- 

"  miflbry  note,  or  other  note  for  the  payment  of  money,  or 

"  part  of  fuch  bill  of  exchange,  promiflbry  note,  or  other 

"  note  for  the  payment  of  money;  every  perfon  fo  offend- 

"  ing  in   any  of  the  cafes  aforefaid,  and  being  convicted 

"  thereof,  mall  for  the  firft  offence  be  imprifoned  for  any 

**  time  not  exceeding  two  years  nor  lefs  than  fix  months, 

"  and  for  the  fecond  offence  be  tranfported  to  any  of  his  Ma- 

"-  jetty's  colonies  or  plantations  for  the  term  of  feven  years." 

Seel:.  3.  enacts,  u  That  if  any  perfon  or  perfons  in  Great  Expawg,  &c. 
<l  Britain  and  Ireland  (after  the  icthof  July  iSoi)  (hall en-  <>«  phf  a*y  f«l>~ 
"  grave,  cut,  or  etch,  or  by  any  other  means  or  contrivance  tdPtl'a"yi 
"  trace  with  a  hair  ftroke  or   other  mode  of  delineation  •jf^y^^frt 

fcjjbte  to  biarer 

*  or(fl)  any  plate  whatfoever  any  of  the  fubfcnptions  fub-  oa  dun^d,  far. 
"  joined  to  any  bill  of  exchange,  promillory  note,  or  other  ^"j??  *//** 
"  note  for  the  payment  of  money,  of  any  perfon  or  perfons,  SMh  k-"->*en ; 
'  body  corporate,  or  other  banking  company,  or  partnermip  Tj^f//;Vv 
"  carrying  on  the  bufinefs  of  bankers,   to   be  payable   to  inf'J///'-- 
"  bearer  on  demand ;  or  (hall  have  in  his  her  or  their  pof-  ££j/L£T 
<{  feffion  any  plate  with  the  hair_ftrokes  or  other  delineation  ^fr'-IK  '- 
<{  of  any  fubfcription  traced  thereon,  fubjoined  to  any  bill  of  f* 
"  exchange,  promiffory  note,  or  other  note  for  the  payment  :'**f?"'*-'-°* f« 

c  .  Jme:ytJn. 

1  of  money,  purporting  to  be  the  bill  of  exchange  and  pro-  (a)  Mifpiinced 
*«  miffory  note,  or  other  note  for  the  payment  of  money,  of  tor'B' 
"  any  perfon  or  perfons,  body  corporate,  or  other  banking 

3  P  2  "  company 
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Ch.  XIX.  §4.2.    tt  company   or  partnerfhip,   carrying   on    the   bufinefs   of 

By  flat  .41  G.  3.   r£    .         /        ;  r 

c.  57.  Of  bankers  bankers,  and  to  be  payable  to  the  bearer  on  demand,  and 
tutts,  Sfci  «  (hgji  not  be  able  to  prove  that  fuch  plate  came  into  his  her 

"  or  their  poflefTion  without  his  her  or  their  knowledge  or 
"  confent;  every  pcrfon  fo  offending  in  any  of  the  cafes 
"  aforefaid,  and  being  convicted  thereof,  fhall  for  the  firil 
<c  offence  be  imprifoned  for  any  time  not  exceeding  three 
"  years,  nor  lefs  than  twelve  months;  and  for  the  fecond 
"  offence  be  tranfported  to  any  of  his  Majetty's  colonies  or 
"  plantations  for  the  term  of  feven  years." 

§43-        IV.  How  for  the  Validity  in  Law  of  the  Thing 
Jorge  d,  fuppofmg  it  'were  genuine^  is  ejjcntlal 
to  Forgery. 

a  MS. Sum.  24^.      It  is  laid  to  be  no  way  material  whether  a  forged  infl.ru- 

i  Hawk.  ch.  70.  ment  oe  made  in  fuch  a  manner  as.  were  it  true.it  would  be 
f.  7, 

of  any  validity  or  not.     But  this  I  conceive  muft  be  under- 

ftood  where  the  falfe  inftrument  carries  on  the  face  of  it  the 

fcmblance  of  that  for  which  it  is  counterfeited,  and  is  not 

R.  v.  Deakins,    illegal  in  its  very  frame.     Upon  this  ground  it  has  been  ad- 

i  Sid.  142.         judged  that  the  forgery  of  a  prote&ion  in  the  name  of  one  as 

being  a  member  of  parliament,  who  in  truth  w  is  no  member 

at  the  time,  is  as  much  an  offence  at  common  Jaw  as  if  he 

were  fo. 

Taphet  Crook's  In  Japhet  Crooke's  cafc  before  mentioned,  who  was  indited 
cafe,  ante,  921.  k  ft  ji-]|z  where  the  conveyance  dtfcribcd 

AnA  vale  Kirg  s       r  _  J 

cafe,  i  Kcb.  the  eflate  intended  to  be  affecled  by  a  wrong  name  :  and  was 
03  ft  3  Keb.  tj.ercfore  confidered  to  be  ineffectual  at  la\v,  if  genuine,  to 
paf^  the  property  intended,  (though  fame  of  the  Judges 
thought  that  equity  would  have  decreed  a  proper  convey- 
ance,) yet  the  forgery  was  holden  to  be  indictable  upon  the 
ftatute. 

Coogan's  cafe,  Coogan  wns  indicled  (.-/)  and  convlcled  for  knowingly 
MS^BMi'i  publifhing  as  true,  &i\  a  certain  falfe  will  ami  te (lament  of 
(*  Ltich,  503.  one  James  Gibfo'n,  late  a  feaman  belonging  to  a  merchant 

S,  C.) 

(a]  Itis  obfervftl  in  ;  T.-vch,  :o^.  t'latrhe  indiclment  svas  framed  on  the  fhr. 
?.  0,'fo.  1.  c  25.  and  rr.it  on  (he  itat.  31  Oeo.  a.  c-  10.  1".  2>  wiiiclj  if  coDfinrd 
to  fe^men  on  board  the  king's  (hips.  This  iait  ilatute  has  tlic  v\orJs •"  lajl  will,'' 
the  other  the  word  «•'  w.'.V  "  only. 

vtiTcl, 
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&c.     The  faa  was  clearly  proved,  but  it  appeared  Ch.  xrx.§43. 

'     '  rr       ,          fj.idtty  in  Lia  of 

that  J.  G.   was  living :  and  therefore  it  was  objected  that  ^  tf!Kg  firgtd, 
the  cafe  was  not  within  the  ftatute,  inafmuch  as  during  the  '/ £<*"""• 
life  of  the  party  his  will  was  ambulatory,  and  could  have  no  f    -r;ir  tke  _ 
validity  as  a  will  till  his  death  \  and  fo  could  not  properly  be  af  a  ftrfa  in>i*g 
called  the  laft  will  and  teftament  of  J.  G.;  and  there  cannot  ^ff^f"" 
be  a  forgery  of  a  thing  which  neither  did  nor  could  exifl  at 
the  time  of  the  forgery.     But  in  Michaelmas  term  1787   all 
the  Judges  held   the  conviction  proper.     It  was  fufficienr, 
they  confidered,   that  it  purported  on  the  face  of  it  to  be  a 
That  the  objection  was  only  applicable  to  the  effect 
which  a  will  has  in  law,   and  not  to  the  fact,  of  making  it. 
Ic  w  is  obferved  then,   and  afterwards  more  largely  at  the 
time  of  delivering  the  opinion  of  the  Judges  on  the  cafe, 
that  every  will  mud  be  made  in  the  lifetime  of  the  party 
whofe  will  it  was.    It  exifled  as  a  will  in  his  lifetime,  though 
not  to  take  effect  till  his  death  :  and  that  the  making  a  falfe 
inftrument  importing  on  the  face  of  it  to  be  a  will  was  equal- 
ly forgery  whether  the  perfon  whofe  will  it  purported  to  be 
were  dead  or  alive  at  the  time  of  making  it.     That  a  con- 
trary doctrine  would  operate  as  a  repeal  of  the  law;  for  if 
the  acl  of  making  the  will  were  not  forgery  at  the  time,  a 
publication   afterwards  would  not  make  it  fo.     Buller  J. 
thought  that  the  very  definition    of  forgery  decided   the 
doubt,  for  it  was  the  making  a  falfe  inftrument  with  intent 
to  deceive.     That  here  the  intention  to  deceive  had  been 
eftablifhed  by  the  jury,  and  the  inftrur.ient  purporting  to  be 
a   v\ill    was  clearly  falfe.     Alfo  feveral  exprcfs  authorities 
were  referred  to,  where  the  forgery  was  holclen  to  be  com- 
mitted during  the  life  of  the  perfon  whofe  will  the  forged 
iniirument  purported  to  be.     In  3  Inft.  170.  it  is  laid  down 
that  if  one  who  writeth  the  will  of  a  fick   perfon   infcrteth 
therein   a    claufe    concerning    the   devife  of  lands  falfcly, 
without  any  warrant  or  direction  of  the  devifor ;  albeit   he 
did   not  forge  or  faltely   make   the  whole  will,  yet  he   is 
pur.ifhdble  by   the  flat.   5  Eliz.  c.  14.,  the  words  of  which 
are  the  f<me  to  this  purpofe  as  the  ftatute  in  queftion  :  and 
ii  is  apparent  that  in  fach  a  cafe  the   forgery  muft  be  com- 

.  ii  during  the  life  of  the  perfon  whofe  will   it   purports  (R.  y.  Murphy, 
to  be."    Agai:),   in  the  cafe  of  Timothy  Murphy,  who  was  icSc.Tr.  133.) 

3  P  3  tried 
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Ch.xtx.  §4.3.   tried  at  the  Old  Bailey  in  January  1753,  upon  a  ftatute 

raKdityl*  l*v>  of  r  r       f        - 

the  thing  forged,  umilar  to  the  31  Geo.  2.  c.  10.  for  forging  a  leaman  s  will 

if  genuine.  w]10  jt  appeared  was  ftill  alive,  and  had  returned  to  England 

two  years  after  the  prize  money  had   been  received  by  the 

prifoner  under  the  forged  will ;  he   was   convicted    with- 

(R  v.  Sterling,  out  any   queftion   or   doubt.     So  alfo  in  Rex  v.  Sterling, 

J773*- '*)•)'         Mrs.  Shutter,  whofe  hand-writing  to  her  fuppufed  will  was 

forged  by  the  prifoner,  appeared  in   court  at  the  trial,  and 

gave  evidence,  and  the  prifoner  was  convicted  and  hanged. 

The  prifoner  Coogan  in  confluence  received  fentence  of 

Ft:/*  a  Leach,      death  at  the  Seflions  in  June  1787. 
5^5* 

Upon  the  fame  principle  have  all  thofe  cafes  turned  which 

will  be  particularly  confidered  under  the  next  head  of  in- 
quiry, where  different  inftruments  have  been  forged  in  the 
names  of  perfons  who  had  no  exiftence,  and  which  confe- 
quently  could  by  no  poflibility  have  any  legal  operation  ; 
becaufe  upon  the  face  of  them  they  purported  to  be  valid 
inftruments. 

§  44-  I  have  before  had  occafion  to  remark,  that  in  order  to  con- 

De?reeofftmlla~     _.  ..  n.  niii  re, 

nty  bet-Mien  the    ititute  forgery  it  is  not  Decenary  there  mould   be  a  perfect 
true  and  counter-  refemblance  between  the  falfe  inftrument  an«l  that  which  is 

Jtit  wjirament, 

intended  to  be  imitated :  if  they  be  fo  far  alike  that  the  decep- 
tion is  calculated  to  impofe  upon  perfons  in  general  it  is  fuf- 
ficient  j  though  it  would  not  impofe  on  perfons  having  par- 
ticular experience  in  fuch  matters.  This  was  fo  ruled  in  a 
very  late  cafe  by  Le  Blanc  J.  upon  an  indictment  againft  one 
R.  v.  Hooft,  Hood  for  forging,  &c.  bank  notes.  A  perfon  from  the 
S  Afr<  Bank»  by  whom  the  forgery  was  proved,  faid,  that  he  could 
not  have  been  impofed  upon  by  the  counterfeits,  the  differ- 
ence between  thofe  and  the  true  notes  being  to  him  fo  ap- 

(<j)  In  the  printed  report  of  this  cafe,  i  Leach,  117.  it  is  noted  that  the  pro. 
bate  was  not  recalled  at  the  time  of  the  trial.  This  was  obferved  with  reference  to 
the  cafe  of  R.  v.  Vincent,  as  reported  in  i  Stra.  481.  (and  vide  the  fame  book, 
671.  and  R.  v.  Rhodes,  ib.  703.  and  i  Wilf.  751)  where  on  an  indidtment  for 
forging  a  will  '•'f  perfonal  eftate  the  probjte  was  holden  to  be  conclufive  evidence 
in  fupport  of  the  will.  But  fee  the  obfrvations  made  on  Vincent's  cafe  by  t!,a 
counfel  for  the  profecution  in  the  cafe  of  the  Duchefj  of  Kingfton,  n  St.  Tr. 
jj,z,  3.  &c.  a;jd  ihe  cafe*  there  oppolcd  to  ic. 

parent 


"•'  "*'«*«•- 

"  afrged 
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parent  in  feveral  particulars  pointed  out  by  him.     But  in  cb  xix.  §  44. 

i         f  f.  .       ,  .;'V  ir.  lew  of 

the  fame  cafe  it  appeared  that  others  had  been  deceived  /^jtrprf,  if 
at  firft  by  them,  though  the  counterfeits  were  very  ill  exe-  lfnuir'e- 
cuted. 

James  Elliot   was    indicted   for   forging  the  following  Elliott's  cafe, 

note'  Maidftone  i---, 

MS.  Crown  Caf. 
"   No.   17.       73.  Ref.  84. 

"  I  promife  to  pay  Mr.  Jof.  Crook  or  bearer,  on  de-  SJ/iuSi, 
"  mand,  the  fum  of  Fifty  *'o.  s.  c  ) 

.,  T          ,  T  A  cour.terfr.it 

"London,  20  June  1775.  »«*.*«*. 

"A  Fifty.  For  the  Gov  &  Company  of  tlw 

TJ      u      r  r-       T       j 

Bank  of  England.  - 

«  Ent<«  C.  Blewart.  Thos  Thompfon.''  tht  P*™^.*. 

In  fome  of  the  counts  the  inftrument  was  dated  to  be  a  fials-  *  G-  *• 
bank  note,  in  others  a  note  in  the  form  of  a  bank  note  ;  but  I'.  \l\  tAtlgk'il'e 
the  5th  count,  which  was  the  one  relied  on,  and  on  which  w^'  Pounds  be 

,  n  .  i         i       •       i       t  i  cr.i:ted  in  the 

the  queluon  turned,  charged  that  the   pnfoner  felomoufly  tsdy  cfit,  -which 
forged,  &c.  '*  a  certain  promiffory  note  for  the  payment  of  ^jM&£/£ 
tf  money,  with  the  name  of  Thomas  Thompfon  thereto  fub-  in  tkt  margin. 
"  fcribed,  purporting  to  bear  date,  &c.  and  to  have  been 
«  figned  by  one  Thomas  Thompfon  for  the  governor  and 
<*  company  of  the  Bank  of  England  for  the  payment  of  50!. 
«  to  Mr.  J.  C.  or  bearer  on  demand,  (the  tenor  of  which 
<*  was  fet  forth  as  above),  with  intent  to  defraud  the  gover- 
4t  nor  and  company  of  the  Bank  of  England." 

It  appeared  in  evidence  that  the  note  in  qaeftion  both  in 
paper  and  print  much  refembkd  a  real  bank  note,  but  that 
in  the  fabrickof  the  paper,  which  was  rather  thicker  than  the 
bank  paper,  there  was  wanting  what  is  called  the  water-  mark, 
namely  the  words  "  Bank  of  England  ;"  that  the  number 
was  not  filled  up  ;  and  that  in  the  body  of  the  note  the  pro- 
mife was  only  to  pay  the  fum  of  "  fifty,"  the  word 
«*  pounds"  not  being  added  in  writing,  as  is  ufually  done 
in  fuch  notes  as  have  not  the  word  pounds  engraved  therein, 
being  calculated  for  the  infertion  of  broken  fums  ;  but  at  the 
bottom  of  the  note  there  was  engraven  £.50.  The  fa6l  of 
the  forgery  was  brought  home  to  the  prifoner,  though  the 
note  was  nev^r  publifhed,  it  having  been  found  in  his  po&rf- 
fion  at  the  time  he  was  feized  ;  and  he  wss  convicted. 
But  on  thefe  circumllances  it  was  urged  that  this  was  not 
a  note  rcfembiing  a  bank  note  for  want  of  the  water-mark; 

3  p  4  neither 
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Ch.xix.  §-54.    neither  was  it  a  note  for  fifty  psutids.  as  the  word  pounds  was 

rjMtfiniaivtf  .     f  ,  U    r       ,        L        • 

tk,ni  forged >  if    not  inferted  :  and  on  theie  doubts  judgment  was  relpited  for 

genuine.  the   opinion   of  the  Judges;    who    in    Michaelmas    term 

1 8  Geo.  3.  were  clearly  of  opinion  that  the  conviction  was 

( AblentDcGrey  c  A    '•      t 

c.j.  andimythe  proper.  For  firtt,  in  forgery  there  need  not  be  an  exaft  re- 
'i  f  &  femblauce;  it  is  fuflicient  that  the  inftrument  is  prima  facie 
fitted  to  pafs  for  a  true  one.  Secondly,  the  major  part  in- 
clined to  think  tint  the  omillion  si  pounds  in  the  body  of  the 
note,  had  nothing  tlfe  appeared,  would  not  have  exculpated 
the  prifoner-,  but  it  was  matter  to  be  left  to  the  jury,  as  was 
done  in  this  cafe,  whether  it  purported  to  be  a  note  for  50]. 
or  any  other  fum  ;  but  all  agreed  that  the  £.50  in  the  mar- 
gin removed  every  doubt,  and  (hewed  that  the^/y  in  the 
body  of  the  note  was  intended  for  pounds. 

But  though  a  fimilarity  to  a  common  intent  be  fufTicienr, 
Tie  counterfeit  yet  it  is  neteffary  that  the  forged  inftrument  fliould  in  all  efien- 
"omi eff-elt'vlty  *  ^  parts  have  upon  the  face  of  it  the  fimilitude  of  a  true 
tnfwtr  tbtde-  one  ;  fo  that  it  be  not  radically  defective  and  illegal  in  the 

JrriptLn  in  the  in-  r  r  • 

Jlfmeit  of  tie      very  frame  of  it. 

iajtrument  alleged       Jtl  Jones's  cafe  one  fct  of  counts  laid  the  forged   inftru- 

to  be  forged.  .    . 

Jones's  cafe,        ments  to  be  a  paper  writing  purporting  to  be  a  bank  note.    In 
wite,  £83.  another  fet  it  was  charged  as  purporting  to  be  a  promifTory 

note  for  payment  of  money.  The  note  was,  "  I  promife 
"  to  pay  for  felf  and  company  of  my  bank  in  England]'  &c. 
without  any  fignature  ;  and  the  court  of  i>.  R.  held  clearly 
that  the  prifoner  was  entitled  to  an  acquittal. 

Fawcctt's  rjfe,  So  one  of  the  objections  in  Fawcett's  cafe  was,  that  the 
inftrument  forged  (which  was  an  order  in  the  name  of  a  cre- 
ditor to  the  gaoler  for  the  difcharge  of  a  debtor  who  was  in 
prifcn  under  an  attachment  for  a  contempt)  was  a  mere  nullity 
j;i  itfdf,  even  if  genuine-:  though  it  does  not  appear  whe- 
ther the  Judges  decided  the  cafe  on  th.,t  ground  :  for  at  any 
rite  the  indictment  was  hokien good  as  for  a  cheat. 

Rwdine's  cafe,         In  Reading's  cafe  the  bill  was  directed  to  John  Ring,  and 
poft,  f.  cfi.  t},e  acceptance   was  by  John  King.     The  itidiclment  (tated 

that  the  bill  purported  to  be  directed  to  John  King  by  the 
name  of  John  Ring,  and  thnt  the  prifoner  forged  the  ac- 
crptapce  in  the  n^me  of  John  King;  but  judgment  was  ar- 
rcMltd  bec-mfe  Ri"g  cnultl  not  purport  to  be  Kirg. 

Ante,  038.  Yet  it  feemsthata  mere  literal  miftake  in  tlie  framing  of  the 

inftrurcent  itfelf,  if  welJlaid  in  the  indictment,  will  make 


no 


Forgery.  953 

no  difference.     In  Clinch's  cafe,  where  the  prifoner  in  forg-  Ch.  xix.  S  4?. 
ing  an  order  for  the  delivery  of  goods  blundered  in  fpelling  •/!£££££ 
the  name  of  Defmockex  inftead  of  Dt/ormeaux,  no  itrefs  was -.  if  g">*i«e- 
laid  on  this,  though  on  other  grounds  the  indictment  was  "~ 
holden  bad. 

Fitzgerald  and  Lee  were  indicted  for  forging  the  will  of  R  »•  Fitzgerald 
Peter  Perry,  late  a  feaman  on  board  his  Majefty's  (hip  Lan-  Sept.  1741, 
cafter,  with  intent  to  defraud  the  King.     The   will  began,  *  Uacb»  -*• 
tl  I  Peter  Perry,"  and  ended 

his 

«  John    ><!  Perry, 
mark." 

It  appeared  in  evidence  that  Fitzgerald  had  carried  the 
will  to  the  proper  officer,  who  on  obferving  the  difference 
of  the  chriftian  names  required  him  to  account  for  the  error 
before  the  probate  could  be  granted.  He  accordingly  pro- 
duced the  other  prifoner  Lee;  who  in  the  name  of  Welch 
fwore  that  he  was  one  of  the  fubfcribing  witnefles  :  that  the 
name  of  the  decealed  was  Peter  Perry,  who  had  made  his 
mark  to  and  delivered  the  will :  that  he  Welch  had  by 
ntift  ike  written  the  name  of  John  inftead  of  Peter  j  upon 
which  the  probate  was  granted.  It  was  objected  that  this 
was  no  forgery  of  the  \vill  of  PETER  Perry  as  laid  in  the  in- 
dictment ;  and  the  cafe  was  referred  for  the  opinion  of  the 
Judges,  and  cor.fuiered  by  them  in  Michaelmas  term 
15  Geo.  2.  Their  opinion  was  never  publicly  delivered; 
but  the  prifoners  were  afterwards  executed  purfuant  to 
their  fentcnce. 

But  where  Thos.  Wall  was  convicted  upon  an  indictment  Wall's  cafe, 
for  forging  and  knowingly  uttering  a  will  of  land  (a)  of  one  w°rce'terSP- 
Jolin  Ski.imort:  ileceafed,  atteiled  by  only  two  witnefles ;  Thwofoo  B. 
and  it  did  not  appear  in  evidence (b)  what  eitate  the  fuppofed  MS'  ^ud* 

teftator 

f  :•  The  -will  f:t  o-it  was  of  this  temr  :  "  Dec.  6th,  1795.  *  M-n  Slcidgxer 
'  g'.ve  and  b-<ju«ath  to  Thos.  \"*'.\  a. I  the  laid  prcrnifes  belonging  to  the  la  d 
'  jnhn  Sk'dmer  wh'-ch  he  bauc  of  rte  faid  Thos.  Wali  aod  Sarah  Haften.  He 
fo  long  as  inse  and  my  wiFe  live-,  and  a:  our  deces  he  /hall  ha?e  all 
'  the  fjld  piemiles  again.  IJe  flul!  not  rrurtgeg  n.ir  Cell  the  f.id  premifes  fo 
'  loi-j  »-,  h«  liver,  to  be  •  i.dren  if  the  be  the  bngeil  iivexs,  or  eles  t» 

'  th-:  nereft  friend  he.-iiAj-— J;''bn  Skidmote — 
«'  \\itnefi  my  han>1,       John  Colietr  anJ  Richd.  Wail." 

(i>]    It  was  fugge'kd  to  In  only  lea.fch-ijd,   but  no  proof  was  gl»en  ofit.     Skid. 
.;,  and  .lJs  widow  died  in  17953  a^"  whofe 

tuth 
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ch  xix.  §  45.  teflator  had  in  the  land  fo  devifed,  or  of  what  nature  it  was; 

Validity  in  law  .         e         .         .    . 

•f  thing  forgtJ,  wheretore  it  might  be  prefumed  to  be  freehold,  and  there- 

if  genuine.  fore 


Iktrecanbeno       ™™    °f    the    ftatUt6    °f  ffauds»    (29  Car.  2.    C.  3.    f.  5.)    for 

f.tgery  of  a  iu\ll  want  of  the  atteflation  of  three  witnefles;  the  Judges  on- 
conference  in  Eafter  term  1800  held  the  conviaion  wrong; 
for  as  it  was  not  (hewn  to  be  a  chattel  intered,  it  was  to  be 
prefumed  to  be  freehold.     The  following  cafe  was  referred 
to  as  decided  upon  the  fame  principle. 

John  Moffatt  was  indicted  for  knowingly  uttering  as  true 

MS.  BuUer  J.7>  a  f°rged  acceptance,  purporting  to  be  the  acceptance  of  Geo. 

(a  Leach,  483.    Peters  on  a  bill  of  exchange,  the  tenor  of  which  was  as 

^glyofa  bill   follows: 

of  exchange,  at  «<   Navy  Office,  2lft  Dec.  1786". 

cLmitted^-wbtre  "  Sir,  Seven  days  after  date  pleafe  to  pay  to  Mr.  John 
it  i*  drawn  for  t<  Moffatt  or  his  order  £.  3  :  3.  and  place  the  fame  to  the 
f^dlefs  "ban  j  i.  "  account  of,  &c.  Walter  Stirling. 

^thout  mention-       <«  xo  George  Peters  Efq.  Bank  of  England. 

i,g  the  place  of  & 

abode  of  t  hi  fay  te  u  AcCd  George  Peters. 

and  having  a  $ub-  w^  jntent  tQ  Defraud  W.  Ball. 

jcrtbwg  •OKtneJt 

thereto,  being  in  The  \)\\\  produced  agreed  with  the  indictment.  But  the 
alfeiute'iy  voti'ly  queftion  was  whether  this  amounted  to  forgery,  the  bill  in 
pat.  17  Geo.  3.  queilion  not  fpecifying  the  place  of  abode  of  the  payee,  nor 
being  attefted  by  any  fubfcribing  witnefs  ;  under  which  cir- 
cumftances  the  bill  being  for  lefs  than  5  1.  is  by  ftat.  17 
Geo.  3.  c.  30.  f.  i.  declared  to  be  void  j  and  after  convic- 
tion all  the  Judges  in  Hilary  term  1787  held  the  conviction 
wrong  :  for  if  it  had  been  a  genuine  inftrument,  it  would 
have  been  absolutely  void,  and  nothing  could  have  made  it 
good.  And  fmce  the  ftatute  fuch  an  inftrument  is  no  bill, 
and  has  not  the  appearance  or  femblance  of  one.  And  this 
was  diftinguiftied,  on  the  conference,  from  Hawkefwood's 
cafe  after  mentioned,  where  the  holder  of  the  bill  had  a 
right  to  get  it  (lamped,  and  the  (lamp-act  only  fays  that  it 
(hall  not  be  ufed  in  evidence  till  (lamped. 

death  the  prifoner,  who  was  then  in  pofleffion  as  tenant  to  Skidmote  of  fome 
fmall  premifes  at  the  rent  of  about  301.  per  ann.  ^of  which  premifes  he  had  for- 
merly been  the  owner,  applied  to  one  Jofeph  Button,  who  had  married  a  niece  of 
the  widow,  to  continue  tenant  to  him  at  the  old  rent;  to  which  Burton  agieed. 
And  in  Sept.  1798  the  prifoner  produced  and  proved  the  will  in  queftion  in  the 

ical  court  at  Wnrccrtcr  ;  on  which  ad  mi  nitt  ration  wi  h  the  will  annexed 

i  d  ;o  him  as  un'mrfal  legatee. 

2  Hawkef- 


Forgery. 

Hawkefwood  was  indicted  for  forgery  of  a  bill  of  ex-  Ch.xix. 
change;  and  objection  was  taken  that  not  being  ftamped  it 


was  no  bill  of  exchange  by  ftat.  22  Geo.  3.  c.  33.  and  prior  '/genuine. 
acts  :  and  that  this  was  an  objection  apparent   upon   the          "" 


face  of  it;  and  no  perfon  could  be  deceived  or  defrauded  Hawkefwo>r,'S 
thereby,  unlefs  he  took  it  without  locking  at  it,  which  would  £al'e>  w°rcei» 
be  grofs  negligence.     But  as  the  (lamp  act  was  merely  a  MS.  Bulled/ 


revenue  law,  and  did   not  purport  in  any  way  to  alter  the  , 

r   r  L      f  ir     •    n.  i     L      r  Caf.  Ref.  140. 

crime  of  forgery;  and  as  the  falie  inftrument  had  the  fem-  (i  Leach,  29z. 
blance  of  a  bill  of  exchange,  and  was  negotiated  by  the  pri-  i^c') 
foner  as  fuch;  BullerJ.,  before  whom  he  was  tried,  over-ruled  wndtted  of  a 
the  objection,  but  refpited  judgment.     And  in  Eafter  term  ^t^*!"** 
1783   all  the  Judges  were  of  opinion  that  the  prifoner  was  paper. 
properly  convicted  :  for  the  (lamp  act  in  faying  that  a  bill 
without  a  (tamp  (hali  not  be  pleaded  or  given  in  evidence,  or 
be  available  in  law  or  equity,  means  only  that  it  (hall  not  be 
made  ufe  of  to  recover  the  debt  :  and  befides,  the  holder 
might  get  it  ftamped  after  it  was  made. 

The  above  cafe  was  confirmed  in  Rex  v.  Morton,  which  Morton's  cafe, 
was  an  indictment  for  knowingly  uttering  a  forged  promifibry  "*  f  Sum'  Af 
note,  as  it  appeared  at  the  trial,  on  undamped  paper.  The  cafe  MS.  Jod. 


underwent  much  confideration,  and  was  debated  by  the 

Judges  in  Michaelmas  term  1795,  and  in  Hilary  and  Eafter  P^ilfoy  «'<«* 

i  i  11  i_       uijtatnped  pater 

terms  1/96,  on  the  principal  point,  as  well  as  upon  the  twmfautSjl*. 

queftion,  whether  the  ftat.  31  Geo.  3.  c.  25.  f.  19.,  which  siGeo.  j.e.zj. 
pafied  after  Hawkefwood's  cafe,  and  prohibits  the  ftamp  to  fn&i*attg*f 
be  affixed  afterwards,  had  made  any  difference.  And  though  ';  bl  affi*'def- 
two  or  three  of  the  Judges  doubted  at  firft  the  propriety  of 
Hawkefwood's  cafe  if  the  matter  were  res  integra,  yet  they 
all  agreed  that  being  an  authority  in  point  they  muft  be 
governed  by  it;  and  that  the  ftat.  31  Geo.  3.  c.  25.  f.  19. 
made  no  manner  of  difference  in  the  queftion  ;  for  that  the 
only  thing  to  be  regarded  was  the  ftate  of  the  note  at  the 
trial,  and  not  what  might  be  its  ftate  afterwards.  And  molt 
of  the  Judges  maintained  the  principle  of  Hawkefwood's  cafe 
to  be  well  founded  :  for  they  held  that  the  acts  of  parlia- 
ment which  had  been  referred  to  and  relied  on,  being  mere 
revenue  laws,  meant  to  make  no  alteration  in  the  crime  of 
forgery,  but  only  to  provide  that  the  inftrumsnt  fhculd  not 
be  available  for  the  purpofe  of  recovering  on  it  in  a  court  of 
.e  ;  but  it  might  be  received  in  evidence  fora  collateral 

pur- 
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Ch.XiX-  §  45-    purpofe  :  and  inftances  of  this  might  occur  under  the  6th 


Validity  ™  law     f^  of  the  flat.  •}  I  Geo.  "3.  by  whicli  perfons  drawing  bills 

cf  thing  forged,  J  J         J  r 

if  genuine  on  undamped  paper  were  chargeable  with  the  duties;  and 

alfo  under  the  loth  feft.  of  the  fame  aft,  by  which  they  are 
made  liable  to  a  penalty  of  20  1  ,  in  both  which  cafes  the 
note  or  bill  muft  bs  ufed  in  evidence.  That  it  was  not  ne- 
ceflary  to  conftitute  forgery  that  the  inflrument  fhould  be 
available  That  though  a  compulfory  payment  by  courfe  of 
law  could  not  have  been  inforced  for  want  of  the  proper 
(lamp,  yet  a  man  might  equally  be  defrauded  by  a  voluntary 
payment  being  lolt  to  him.  That  if  this  were  a  fufikient 
defence,  forged  fecurities  might  be  published  on  improper 
{lamps  with  impunity  ;  which  would  carry  the  mifchief  to 
an  alarming  extent.  That  the  (lamp  itfelf  might  be  forged; 
and  it  would  be  a  ftrange  defence  to  admit  in  a  court  of 
jullice  that  becaufe  a  man  had  forged  the  (tamp  he  ought  to 
be  excufed  for  having  forged  the  note  itfelf  •,  which  would- 
be  letting  up  one  fraud  in  order  to  protect  him  from  the 
punifhment  due  to  another. 

Thedecifion  in  this  cafe  determined  two  others  under  the 

*  Leach,  8u.  like  circumftances,  Rex  v.  John  Roberts  alias  Colin  Recu- 
lift,  tried  before  Thomfon  B.  at  the  0.  13.  January  179^, 
and  Rex  v.  Charles  Davies,  before  Grofe  J.  8urry  fpring 
affizes  1796.  And  the  fame  principle  was  again  recognized 

Poft.  f.  55.         'm  'league's  cafe  in  Mich,  term  1802. 

In  truth  if  the  matter  be  duly  confidered,  the  words  of  the 
flamp  a£ls  before  mentioned  can  only  be  applicable  to  a 
true  inftrument  -,  for  a  forged  inflrument,  when  difcovered 
to  be  fuch,  never  can  be  made  available  though  (lamped. 
The  ads  therefore  can  only  be  underftood  as  requiring 
flamps  on  fuch  inftruments  as  were  available  without  a 
{lamp  before  thofe  a£ls  patted,  and  which  would  be  available 
afterwards  with  a  (lamp. 

Invalid^  of  tbe       It  is  alfo  clear  that  it  is  no  objeftlon  to  the  charge  of 

in/irunnat  muft      forg£ry  that  the  inftrument  is  not   available  by   reafon  of 

7/^0  fund  *n    fome  collateral  objeaion  not  appearing  upon  the  face  of  it; 

»(>jefiion  -    M'lntoftYs  cafe  before  mentioned,  where  the  order  for 

Jvl'Jntolh  s  cale,   " 

ante,  c,4z.  payment  of  prize  money  bore  date  at  a  period  when  the  ira- 
man  whofe  name  was  forged  was  iri  facl  within  feven  miios 
of  the  port  where  he  w,»s  difchargerf,  and  where  his  w.ipcs, 
&C  were  payable  i  in  which  cafe  it  is  declared  by  flat.  12 

Gco. 
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Gco.   7.  C.   ^4.  f.  2.    that    no    fuch   oriler  (hall  be   valid;  Ch.  XIX.  §  45. 

•  *   ,  -  -  ii  ]'ii  JW 

the  order  uklt  purporting  to  bear  date  at  a  more  dilUnt  9ftta£-feigtjt 

place. 

V.  Ho'wfar  i/fing  a  fMltlotn  Name,,  or  perfoti- 
a  ting  the  true  Man  or  jiZlit'iQiis  Character 
ajfumed  at  the  Time,  •will  affcft  the  Offence. 


Firft,  It  is  a  cle*r  propofirion  that  the  making  of  any 
falfe  inflru  merit  which  is  the  fubjc-ct  of  forgery  with  a 
fraudulent  intent,  although  in  the  name  of  a  non-exifting 
perfon,  is  as  much  a  forgery  as  if  it  had  been  made  in  the 
name  of  one  who  was  known  to  exiil,  and  to  whom  credit 
was  due. 

The  prifoner  was  indited  on  the  fht.   2  Geo.  2.  c.  25.  Anne  Lf.vV: 
for  knowingly  uttering  a  forged  deed,   purporting   to   be  a  *Jk>°-B.  ij.54> 
power  of  attorney  from  Elizabeth  Tingle,  administratrix  of  F-.r^rSa. 
her  father  Richard  Tingle  deceaf-d,  hie  a  marine  belonging  •/.*""«?  tor-- 

°  o    fti-vt  *  teaman  i 

to  his  Majefty's  fhip  Hector,  to  F.  P.   of,  &c.  impowering  wget  in  the 

i  •  ••  oT-L-r  •    >f  &  luf>~ 

him  to  receive  prize  money,  &c.      I  he  prifoner  was  con-,,,/^^, 
vidted  on  clear  evidence  of  the  fact;  but  it  appearing  tha:  -e/r 

R.  Tingle  had  died  childlefs,  a  doubt  was  conceived  whe-  ^  '• 
ther  as  there  was  no  fuch  perfon  exifting  as  Elizabeth  Tin- 
gle the  cjfe  amounted  to  forgery  ?  The  doubt  arofe  on  the 
paffage  in  the  3  Inft.  169.  where  Lord  Coke  fays,  that  forgery 
is  properly  taken  inhan  the  aft  is  done  in  the  name  of  another 
perfon.'  But  in  Trinity  term  1754  eleven  of  the  Judges  were 
very  clearly  of  opinion  that  the  cafe  was  within  the  Icrter 
and  meaning  of  the  aft,  which  in  dc  bribing  this  offence 
fpeaks  only  of  a  falfe  deed,  and  does  not  fay  the  deed  of  any 
perfon  or  of  aaother.  That  Lord  Coke's  definition  was  ap- 
*parently  too  narrow.  That  the  main  ingredients  to  confii-  An'.e,  f.  i. 
tute  the  crime  is  the  falfity  of  the  inftrument,  and  the  inten- 
tion to  defraud  ;  both  which  concurred  in  this  cafe. 

In  the  cafe  of  George  Wilks,  then  a  prifoner  at  Laun-  Ceo.  wriks's 
cefton,  which  was  dated  to  the  Judges  by  Mr.  Juftice  Gould,  ^'_BodmiD' 
they  were  all  of  opinion  that   a  bill  of  exchange   dr-twn  in  2  MS.  Sum.  j-,6. 
fictitious  names,  when  there  are  no  fuch  perfons  ev.lling  as 
the  bill  imports,  is  a  forged  bill  within  the  ftatute  2  Geo.  2. 

Mr! 
9 
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ch.  xix.  §46.  Mr.  Tuftice  Yates  accordingly  tried  the  prifoner  at  Bodmirt. 

In  faititu*  J  ,  .  •         ,  i  • 

tames  erfa/fe          ln    I  767»  but  the  JUr7  Acquitted  him. 

James  Bolland  was  indi&ed  for  forging  an  indorfement 
in  the  name  of  James  Banks,  on  the  back  of  a  promiflbry 
Boiiand's  cjfe,  note  for  Ioo].>  drawn  by  Thomas  Bradfhaw,  and  indorfed  by 
i  Leach,  97.  '  Samuel  Pritchard  :  which  note  was  fet  forth  in  the  indictment, 
One  win  had  put  and  t]ie  offence  \^  to  ^e  done  with  intent  to  defraud  F.  L. 

bis  name  as  in- 

dorfer  on  a  true  Cardeneaux.  There  was  another  count  for  uttering  the  fame. 
Tif'nw'e'dl/c're-1  The  drawer  and  payee  were  real  perfons,  and  Bolland  into 
tilted  the  note  and  whofe  hands  the  note  came  indorfed  it  with  his  own  name, 
£^'£"  //-IT  an(l  attempted  to  negotiate  it  in  that  ftate  to  one  Jeflbn, 
out  ail  but  the  w;tn  whom  he  had  had  money  tranfa&ions.  JefTori  faid 
it  tnttbtr  ****,  tnat  hg  knew  Braclfhaw,  and  confidered  him  as  a  good  man, 
and  thtn  procured  but  fa^  ]ie  fto^  not  fa  ^ic  to  negotiate  the  note  with 

another  to  diJLOunt  ^  _  ° 

it,  dejctibing  to     Boiiand's  indorfcment  on  it  ;  on  which  Bolland  faid  he  could 


ta^e  ^'s  name  °^>  arjd  immediately  another  perfon  in  com- 
ftnoftredit  (there  pany  began  erafing  the  name.  After  he  had  fcratched  off 
fuc'k  perfon,  ')  and  ^  Dut  tne  initial  letter  B,  Bolland  faid  don't  fcratch  it  all 
wkeahiwataf-  out  ;  it  may  disfigure  or  cancel  the  note;  I  will  think  of 

terivards  called  .  . 

m  to  m*ke  good      fome  other  name  that  begins  with  a  B,  and  immediately 
tben-.te  on  the       ma(Je  the  name  Banks.     Jeflbn  then  took  the  note,  and  fay- 

failure  of  the  * 

drew  and  payee,  ing  that  he  fliould  be  afked  who  James  Banks  was,  Bolland 

*ffJ*%L  faid  he  was  a  publican  of  Rathbone-place.     Jeflbn  foon  af- 

cr  bai>ing  any       terwards  applied  to  Cardeneaux  to  difcount  the  note,  and 

m^fe'ffe        obtained  from  him  fome  money  on  the  credit  of  it  j  and  be- 

trafafthn,  though  ing  preffed  by  Bolland  fhoitly  after  for  the  amount  of  the 

'infinuate^his    '"  note,  he  took  him  to  Cardeneaux  and  introduced  him  as  the 

knowledge  of  the    owner  of  the  note.     Cardeneaux  inquired  who  Banks  wa?, 

ft-..'  and  Bolland  informed  him  he  was  a  man  of  property  who 

dealt  largely  in  wines  and  fpirits,  and  lived  in  Rathbone- 

place  ;  on  which  Cardeneaux   gave  him  the  value  in  notes 

and  cafh.     Cardeneaux  never  de  fired  Bolland  to  indoife  the 

bill,  becaufe  Jeflbn  had  before  told  him  that  it  was  better* 

that  his  name  (hould  not  appear  on  it,   as  he  had  been  a 

(heriff  's  officer,  and  the  note  would  not  pafs  properly  with 

his  name  on  it.     Bradfhaw  and  Pritchard   having  become 

bankrupts  before  the  bill  was  payable,   Cardeneaux  applied 

to  Bolland,  who  denied  having  discounted  any  bill  with  him, 

and  fa'ul  that  his  name  was  James  Bolland,  that  he  had  never 

feen  Cardeneaux  before  in  his  life,  and  that  he  had  no  bill 

with  his  indorfement  on  it;  and  when  Cardencaux  infmuated 

that 
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that  he  was  acquainted  with  his  having  altered  his  name>  Ch.xix.  §46. 
he  difreoarded  it.     After  the  prifoner  was  taken  up  fome  k^**"™**** 

r  .  i     i  »  /-.i  -i  f  -r  cr  falje  char  act  (T* 

perfon  paid  the  lool.  to  Lardeneaux  in  the  name  of  James  afurr.ed. 
Banks  j  but  no  fuch  perfcn  as  James  Banks  of  Rathbone-  • 

place  appeared  to  exift.  The  jury  found  the  prifoner  guilty. 
After  conviction  and  judgment  of  death  the  cafe  was  referred 
to  the  Judges  :  and  the  prifoner  was  afterwards  ordered  for 
execution,  and  fuffered  accordingly. 

To  thefe  maybe  added  the  cafes  of  Lockett  and  Abrahams  Ante,  f.  3?, 
which  have  been  before  mentioned  ;  and  the  cafes  of  Taft 
in  1777,  of  Taylor  in  17  79,  and  of  Shepherd  in  1781,  here-  p0a.  f.  47. 
after  noticed. 


Further,   It  makes  no  difference  whether  the  making  of        §  47. 
the  falfe  inftrument  or  denature  be  really  neceflary  to  the  Imma"r'ial':i*f- 

'  1  totr  any  ad,: 

advantage  fo  fraudulently  attempted  to  be  obtained  by  the  «/  credit  bt 

party,  or  gain  him  any  additional  credit  ;  it  is  fufficienc  if  it  \r  J 

be  made  with  fuch  fraudulent  intent.  fatfe  ***>*  i*  af- 

favted  by  the  pa-  ti 

Edward  Taft  was  indi£ted  for  forging  an  indorfement  on  Mmfttffortkeoc- 
a  bill  of  exchange  in  the  name  of  John  Williams.     The  bill,  ca^"' 
which  was  for   50  1.,  was  drawn  payable  to  the  order  of  !£*£,ssac 
Meflrs.  Renwicke  and  Wee,  by  whom  it  was  rndorfed  gene-  Le  'ceiter  Lens 
tally.     It   afterwards   became    the    property    of    William  ^  c7rownCaf 
Wheewall,  out  of  whofe  pocket  it  was  picked  at  Leicefter  Ref.  97.  & 
races  on  the  i<5th  of  September  1776.   The  prifoner  endea-  y^ 
Toured  to  negotiate  it  the  fame  night  at  Leicefter,  but  with-  ('  Leach,  206, 
out  effect,  though  he  offered  a  confiderable  premium.     He  F^ge^,  -nitre 
then  went  to  Market  Harborough,  where  he  bought  a  horfe  Jjxj^jjj, 
of  the  innkeeper,  and  offered  him  this  bill  to  change,  who  tiff*™  r.omt  ** 
carried  it  to  a  banker's  in  the  town,  whither  the  prifoner  *ar 
afterwards  accompanied  him,  and  the  clerk  offered  to  dif- 
count  it  if  the  prifoner  would  indorfe  it,  which  he  was  in- 
formed was  the  invariable  rule  of  the  houfe.     The  prifoner 
immediately  indorfed  it  by  the  name  of  John  Williams,  which 
was  not  his  name,  and  received  the  value  of  it  in  cafli.     He 
was  found  guilty;  but  his  cafe  was  referved  for  the  opinion 
of  the  Judges;  who  on  the  1  3th  June  1777  were  all  of  opinion 
that  this  was  forgery  within   the  ftatute.     For  though  the 
fictitious  fignature  was  not  necefiary  to  his  obtaining  the 
money,   and  his  intent  in  writing  a  falfe  name  was  only  to 
'conceal  through  whofe  hands  the  bili  had  palled,  yet  it  was 

'  a  fraud 
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ch.  xix.  §46.  a  fraud  both  on  the  owner  and  on  the  perfon  discounting  itt 
«r  'fr/ji  'churaRen  as  tne  one  l°ft  tne  chance  of  tracing  it,  and  the  other  the 
ajumed.  benefit  of  a  real  indorfer  :  and  the  forging  a  name  either  of 

a  real  or  fi£Htious  perfon  with  intent  to   defraud  was  in 

Lockett's  cafe  holden  to  be  forgery. 
j.hn  Taylor's          Taylor  was  indicted  for  that  he  having  in  his  poffeflion  a 

c<t(e,  ').  B.  i  •»,      e          1 

Oct.  1-79,         bill  of  exchange,  viz. 

MS.  Buier  j.  «  Tamworth,  2d  Aug.  1779. 

&S<rjc.  Forftei's  Q. 

MS.  (i  Leach,  ^ir» 

"-^-  s-  C-J  "  One  month  after  date  pleife  to  pay  to  my  order  the 

G'minir  to  the  ,    ,  ,    -  ,     0 

draw,  of  a  bill  '    fum  °f  £  '  2O    V3J'  r£Ced    &C' 

•f'*'t>»ig<<"-     «  To  Mr.  Jofti.  Cuff,  «  Thos.  Harper/' 

Cff/t  in  a  taut         „    TTT..  .        ,  ,     r  ,, 

Mmeaifortke       '  Whitechapcl,  London. 


a  receipt  and  acquittance  for  the  faid  fam  of 
if  the  bin,    2ol.   as  follows  :   "  Rec*  W.  Wilfon  /"  with   intent  to  de- 
J.  C.     Another  count  was  laid  with  intent  to 


isf.rgeiy,  al-      defraud  H.  Sutton.      ihe  bill  was  indorfed  m   blank,  and 

tb'Mvh  no  addi-         ...  r        t      r  ?r   rr 

tional  credit  was  delivered  to  button,   out  or  whole   polltlbon  the  prifoner 

thereby  gained  to  obtained  it  by  fome  undue  means,  (how  did  not  appear)  and 

ing  done  fraudu-  prefented  it   for  payment.     The   bill  then  wanted  two  or 

teatfy  and  to^  three  days  of  becoming  due  ;  but  the  prifoner  faid  he  would 

ejcafe  detection.  J  " 

JW#S.  c.  poft,    give  a  trifle  to  adjuft  the  difference,   and  accordingly  gave 
*'  53§  Cuff  is.  for  the  difcount.     Cuffdefired  him  to  write  a  re- 

ceipt on  the  back  of  the  bill,  which  he  did  by  writing  the 
receipt  in  queftion  in  the  fictitious  name  of  Wilfon.  It 
was  contended  on  behalf  of  the  prifoner  that  this  was  not  a 
receipt  for  money  within  the  meaning  of  the  acl.  That  the 
receipt  here  was  unneceffiry,  the  poffeffion  of  the  bill  being 
a  fufficient  ciifcharge  to  the  payer,  and  his  difcharge  was  not 
ftrengthened  by  the  words  written  by  the  prifoner;  confe- 
quently  the  acl:  of  the  prifoner  was  of  no  effect.  That  he 
was  not  compellable  to  jiive  any  receipt.  That  he  gained 
no  additional  credit  by  the  name  he  affumed.  That  the 
writing  on  the  back  of  the  bill  was  in  truth  a  mere  memo- 
randum, and  did  not  operate  as  an  acquittance  againft  any 
perfon  but  the  man  himfclf  who  received  it,  who  would 
be  equally  eftopped  by  it  us  it"  he  had  written  his  own  name. 
Mr.  Juftice  Willes  and  Mr.  Baron  Eyre,  before  whom  he  was 
tried,  were  of  opinion  that  the  prifoner's  cafe  was  within, 
the  letter  and  meaning  of  the  ilatute  ;  tint  this  was  a  receipt 
evidently  falfe  j  and  the  only  queilion  was,  whether  he  in- 
tended 
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tended  to  defraud  any  perfon  ?    The  prifoner  knew  he  had  ch-  X_IX.  §47- 
fraudulently  acquired  the  poflefiion  of  the  bill;  that  it  was  erfa:l'echlra^tn 
neceflary  to  elude  any  inquiry  after  him  that  he  (hould  con-  "/umtd. 
ceal  his  name  ;    and  his  intention  to  defraud  the  owner 
of  the  bill  was  manifeft.  from  his  whole  conduct.     The  pri- 
foner was  convicted :  and  upon  reference  afterwards  to  the 
Judges  in  Mich,  term  1779,  all  of  them  (except  Buller  J, 
who  doubted)  were  of  opinion,  that  though  the  prifoner  did 
not  gain  any  additional  credit  by  figning  the  name  he  put  to 
the  receipt,   as  the  bill  was  not  by  the  indcrfernent   made 
payable  to  the  perforj  whofe  name  was  ufed,  but  indorfed  in 
blank;  yet  (till  it  was  a  forgery;  for  jt  was  done  with  intent 
to  defraud  the  true  owner  of  the  bill,  and  to  prevent  a 
probability  of  tracing  the  perfon  by  whom  the  money  was 
received. 

The  next  confideration,  and  that  which   feems  to  have         $48. 
involved  in  it  rhe  created  difficulty,  is  how  far  perforating  P"-.r^-a:i-^ 

to  ; '  .         &    true  man  or /-?:- 

the  true  man  or  afiuming  a  fictitious  character  at  the  time  ncut< 


will  affect  the  offence. 

And  firft  it  may  be  proper  to  advert  to  certain  principles  Uiz.  Dunn's 
v/hich  were  laid  down  in  the  cafe  of  Elizabeth  Dunn  in  "MS 'SUM  -45. 
1765  after  mentioned,  ift,  That  if  a  perfon  give  a  note  or  &  p«ft-  •>"-49- 
other  fecurity  as  his  own  note  or  fecurity,  and  the  credit 
thereupon  be  perfonal  to  himfclf  without  any  relation  to  an- 
other, his  figning  fuch  a  note  with  a  fictitious  name  may 
indeed-  be  a  chent,  but  will  not  amount  to  forgery  :  for  in 
that  cafe  it  is  really  the  instrument  of  the  party  whofe  a£l  it 
purports  to  be,  and  the  creditor  had  no  other  fecurity  in 
view.  But  2dly,  that  if  a  note  be  given  in  the  name  of  another 
perfon  cither  really  exifting  or  reprefented  fo  to  be,  and  in 
that  light  it  obtain  a  fuperior  credit,  or  induce  a  truft  which 
•would  not  have  been  given  to  the  party  himfelf,  it  is  then  a 
falfe  inftrument,  and  punifhable  as  forgery  («).  3dly,  That  the 
law  would  be  the  fame,  though  the  note  or  fecurity  were 
thus  falfely  fubfcribed  in  the  prefence  of  him  who  lent  his 
money  upon  it,  if  the  impoftor  and  the  party  whofe  name  is 
made  ufe  of  were  both  ftrangcrs  to  him;  for  then  he  could  not 

(«)  So  if  one  ufe  anat'-.er  rams  than   his  o'.vn  L-r   th;  purpofe  of  fiaud,    at- 
TOOte  eafily  eluding  tefpinfibiii),  Shepherd's  ta.'e,  gwft.  967, 

Q  know 
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Ch.  XIX.  §48.   know  that  fueh  impoftor  was  not   really  the   perfon    vvhofd 

In  fifiiiiaus  namts  ,          _  ,     ,  ,  . 

crfjfe characters  I|ame  "e  aflumed,  and  therefore  the  other  would  be  equally 
ojfumtd.  deceived. 

How  far  the  firfl  propolition  above  laid  down  is  to  be 
taken  in  its  utmofl  latitude  has  been  the  fubjecl  of  much 
difference  of  opinion,  which  I  (hall  now  proceed  to  con- 
fider.  It  is  neceflary  however  to  piirfue  the  fubjedl  by 
fteps. 

x  .  And  firfl  I  tjke  it  to  be  clearly  fettled  that  in  the  cafe  of 

y  49*  • 

^flaming  to  It     forgery  committed  in  the  name  of  a  perfon  really  exilting,  it 

the  real  perfa  in  matters  not  whether  the  offender  pafs  himfelf  off  upon  the 

lo/ioje  namcf;r- 

gery  it  committed,  parties  at  the  time  for  fuch  perfon,  and  receive  credit  from 
them  as  fuch :  for  in  truth  the  credit  in  that  cafe  is  not 
given  to  the  impoftor  perfonally,  without  any  relation  to 
another,  but  to  that  other  perfon  whom  he  r.'prefents 
himfelf  to  be. 

Efiz.  Dunn's  Elizabeth  Dunn   was   indicted    for  forging  a  promiffory 

Sept  i  6  note  ^or  t^ie  payment  of  money,   the  tenor  of  which  is  as 

MS.  Crown  Caf.  follows  : 

MS.  Gould  J.  "  London,  syth  July  1 765.          I  promife  to  pay  to  Mn 

(rLeach.68.se.)  «  Edwd  Hooper  the  fum  of  three  (omitting  the  word  pounds) 

•v'irgg'7mu  w',is  (t  13   ^hillings  and    6d.,  or  order,   feven  days  after  date, 

name  of  another    «  value  received  by  me 

a s  the  pri loiter1 1  t 

o*wn,end  aJJ'u- 

mng  to  it  jucb    «  Witnefs  JohnWhetta'l."  *<  Mary  ^  Walhce, 

other  perfon.  '  ,    ,, 

The  ind&mait  mark. 

fetting  fink  the    With   intent    to  defraud    Edward   Hooper.      The    fecond 

tenor  of  the  note  ......  .. 

and  including  the  count  itated  it  to  be  with  intent  to  defraud  the  perfon  enti- 
""'""fr*  "MM  tied  to  the  wages  due  for  thf  fervice  of  John  Wallace  de- 
alft,  tbeworji  ceafed,  a  teaman  on  board  the  King's  fhip  the  Epreuve.  In 

"KlSr*""  June  17<5^  the  Pr'roner  aPPlieti  to  Hooper  at  his  office  for 
held -well;  though  receiving  feamen's  wages,  calling  herfclf  Mary  Wallace, 
the  evidence  an(j  fafaQ&  |^m  to  advance  her  money  to  pay  the  fees  for 

proved  that  th'jje  .  '  r   ; 

additions  nere  the  probate  of  her  hufband's  will  which  was  in  the  hands  of 
nadeafurtbe  ^  pro£tor.  She  returned  foon  after  with  the  probate  of  the 

fnjoner  litd j^v-         r  * 

fcribed the  nett,     will  of  John  Wallace,  therein  deicribed  to  be  a  feaman  on 

time*' '     "m      board  the  Epreuve  ;  when  Hooper  required  her  to  produce  a 

certificate  to  prove  that  flie  was  the  Mary  Wallace  named  in 

the  will.     In  a  few  days  having  brought  a  certificate,  (he 

prefied  him  to  lead  her  money  on  the  credit  of  the  wages 

10  due 
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due  to  T.  "Wallace.  Accordingly  he  let  her  have  three  guineas  Ch.  xix.  §  45. 

...  ._  .        Inf.  r:\-lutTMmt: 

and  a-half,  and  wrote  the  body  of  the  promiflory  note  in  tr~f.j;f; cbaraiie,: 
queftion,  to  which  fhe  fubfcribed  her  mark;  after  which  his  c'L>'-n:d- 
clerk  attefled  it.     And  being  afked  what  name  he  was  to 
put  to  her  mark,  (he  anfwered  you  know  my  name,  you  may 
write  Mary  Wallace  ;   which  he  did.     It  was  proved  clearly 
that  her  name  was  Elizabeth  Dunn,  and  that  the  whole  ac- 
count was  a  fabrication.     The  Recorder  directed  the  jury,  ;»?/,  c  *.  f  5-. 
that  if  they  believed  that  the   prifoner  fubfcribed  the  note  fo.T. a  Prc"ous 

1  .  objection. 

produced  in  a  falfe  name,  either  by  a  mark  intended  by  her 
to  exprefs  fuch  falfe  name,  or  by  words  at  length,  with  in- 
tent to  defraud  Hooper ;  [for  as  to  the  fecond  count  he 
thought  that  could  not  be  fupported];  they  fhould  find  her 
guilty;  which  they  di;1  ac.  .  But  judgment  was 

rvjfpited  on  a  d  ubt,  whether  as  the  note,  though  made  by 
the  prifontr  in  an  affumed  name  and  character,  was  her  own 
note,  made  and  offered  as  her  own,  and  not  as  the  note  of 
another  in  con  trad  i  it  i  net  ion  to  herfclf,  the  offence  amounted 
to  forgery.     In  Michaelmas  term  1765,  prefent  Lord  Man  f-   f  Abfent  l^\ 
field,  Lord  C.B.Parker,  Give  J.,  Symthe  B.,  Bathurft  J.,  ^T™3.T 
Vs'imotJ.,  Gould  J.,  Perrott   B.,  YatesJ.,  and  Afton  J.  -, 
all  but  A  (Ion  J.  were  of  opinion  that  this  was  a  cafe  within 
.the  words  and  intention  of  the  Mat.  2  Geo.  2.  c.  25.,  and 
therefore  that  the  prifoner  was  properly  convicted. 

So  in  a  late  cafe  it  was  i.ud  down  that  if  a  bill  of  ex  change  M«jv.  Your?, 
payable  to  A.  or  order  get  into  the  hands  of  another  perfon  M'  3'  cleo'  3C 

'  4!  erm  K? 

of  the  fame  name  with  the  payee  ;  and  fuch  perfon,  knowing  /'laVpott.  9^5. 
that  he  is  not  the  rtal  payee  in  whofe  favour  it  was  drawn, 
indorfe  it  for  the  purpofe  of  fraudulently  poffeffing  himfelf 
of  the  money,  he  is  guilty  of  forgery. 

Mathias  Parkes  and  Themes  Broun  \vere   indicted  for  Parkts'  ard 

forging  snd  uttering  the  following  promiifory  note.  cT'e'V  ^* 

"  No.  248.  B.  Ringhton,  Salop,  2cth  April  1796.  1-9^,  cor. 

"  I prcmift  to  pay  to  lc?.nr  en  ddnand,    at    MsiTrs.    Down,  M^'  Vj 

"  Thornton,    and  Co.    Linker;,    London,  -the  fum  c.f  Five  ' "•"• 

ice  ~.'.:t  t.f 


'*  Guineas  for  value  received. 


"  Fcr  fflf  and  C:.  '"  lhi  t'ty**'  '* 

„.       „,   .  •  _,,        „  .-ft,  it 

<  Five  Guineas.  Thcs.  Brown. 

«  Entered  T.B." 


S.C.) 

[The  words  in  italics  v/ere  printed  in  the  note.] 
3  Qji 
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ch.xix.  $49.  With  intent  to  defraud  Wm.  Hulls.     Other  counts  were 

$|SS;;  Ijid  with  int««  w  defraud  the  bankers. 

•*Jum-d'  The  prifoner  Thomas  Brown  uttered  the  note  to  Hulls 

a  {hoemaker  in  part  payment  for  a  quantity  of  boots  and 
{hoes  which  he  bought,   under  pretence  that  he  was  a  Cap- 
tain Brown  of  the  iyth  regiment,  and  going  immediately  to 
the  Weft  Indies.     The  prifoner  Brown  when  he  bargained 
for  the  articles  at  Hulls'  mop  defircd  Hulls  to  fend  his  boy 
with  him,  and  he  would  fend  back  the  money.     Hulls  how- 
ever chofe  rather  to  go  with  the  prifoner  j  and  on  their  way 
Brown  dated  that  his  brother  was  agent  to  the    I7th  regi- 
ment, and  would  buy  all  the  {hoes  Hulls  had.      When  they 
came  to  a  public  houfe  Brown  invited  Hulls  in,  faying,   he 
fhould  fee  his  brother  prefently  ;  and  after  feme  converfa- 
tion  about  his   brother's  large  fortune   to   the  amount  of 
1 5,000 1.  which  he  had  lodged  in  the  hands  of  Mefirs.  Down 
and  Co.,  he  appeared  to  be  difappointed  at  not  feeing  his 
brother,  and  faid,  I  am  forry  he  does  not  come,  I  rnufl  give 
you  my  brother's  draft.     He  then  gave  Hulls  the  note  in 
queftion,  who  afked  if  it  was  on  the  money  lodged  with 
Down  and  Co.     The  prifoner  faid  yes,  and  added,  that  his 
brother  and  he  always  paid  in  that  manner  on  demand,  for 
they  wanted  no  credit.     He  then  appointed  Hulls  to  meet 
him  in  the  afternoon  at  another  place,  where  he  would  pay 
him  the  balance.     The  note  was  foon  difcovered  to  be  a 
forgery,  and  Hulls  could  hear  nothing  more  of  the  prifoner. 
It  appeared  that  Parkes  and  Brown  were  connected  together ; 
and  when  Parkes  was  taken  up  more  than  forty  of  thefe  five 
guinea  notes  in  blank  were  found   upon  him,  dated  Rinton, 
Salop.     A  few  of  the  fame  fort  of  notes  were  alfo  found 
concealed  under  a  vice  board  in   a  (hop  where  the  prifoner 
Brown  was  arrefted,  and  which  it  was  probable  he  had  thruft 
there.     The  note  in  queftion  w.is  proved  to  be  filled  up  in 
the  hand- writing  of  Parkes.    The  name  Thomas  Brown  was 
alfo  in  the  hand-writing  of  Par'it-s.     In  Parkes'  pocket-book 
was   found   a   receipt  under   a   cover  addrefled  to  Thomas 
Brown   at  the  Compter   (to  which  prifon  Brown  was  com- 
mitted) for  21 1.  for  four  five  guinea  bills.     Down  and  Co. 
had  no  fuch  cuftomer  as.  Thomas  Brown  of  Rinton  in  Shrop- 
fhire,  and  there  was  no  evidence  that  the  prifoner  Thomas 
Brown  had  any  refidence  or  connexion  there.     The  jury 

found 
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found  both  guilty  :  and  on  being  aflced,  declared  that  they  ch.  XIX.  §49- 
thought  Parkes  fig  net!   the  note  in  queftion  with  Brown's  £v 
affent,  anJ  that  Brown  uttered  it  under  a  reprefentation  that  ajju^d. 
it  was  his  brother's,  knowing  it  was  not  fo,  with  intent  to  - 
defraud  Hulls. 

The  counfel  for  the  prifoner  made  the  following  objections 
to  the  conviction  :  ift,  That  the-name  Thomas  Brown  was  the 
real  name  of  one  of  the  prifoners.  2.  That  it  was  no  forgery 
in  Parkes  to  fign  the  name  of  Thomas  Brown  with  his  con- 
fent.  3'.  That  if  Parkes  were  not  guilty  of  forgery,  Brown  could 
not  be  guilty  of  uttering  the  note  knowing  it  to  be  forged. 
4.  That  the  fubfequent  mifreprcfentations  of  Brown  ought 
not  to  affe£t  Parkes,  as  there  was  no  evidence  that  he  was 
aware  of  the  fraudulent  circumstances  under  which  Brown 
would  utter  the  note.  That  mifreprefentations  do  not 
amount  to  forgery,  or  make  that  a  forgery  which  was  not 
fo  at  the  time  of  the  original  making.  Judgment  was  re- 
fpited  to  take  the  opinion  of  the  Judges  on  thefe  points. 

The  cafe  was  argued  in  the  Exchequer-chamber  in  1797  Po*>  f-  6l- 
before  all  the  Judges;  and  at  length  the  conviction  was  holden 
wrong  as  to  Parkes  (on  a  d'lftinct  ground  hereafter  Rated). 
But  as  to  Brown,  all  the  judges  held  the  conviction  right ; 
for  he  uttered  it  as  the  note  of  another  perfon  and  not  as  his 
own  ;  and  it  being  in  the  fame  name  as  his  own  could  not 
make  any  diiTerence. 

At  the  December  feflion  following,  Grofe  J.,  who  deli-  /^2  Leach, 
vered  the  opinion  of  the  Judges,  after  itating  the  objections  9°9- 
made,  obferved  as  to  the  jft,  that  the  definition  of  forgery 
was  "  the  fa'fe  making  a  note  or  other  inftrument  with  in- 
«  tent  to  defraud  :"  which  might  be  done  either  by  ufing 
the  name  of  one  who  did  not  exift  or  of  one  who  did  exift, 
without  his  coni'cnr.  That  this  was  of  the  former  delcrip- 
tion  •,  being  uttered  by  the  prifoner  as  the  note  of  his  bro- 
ther, no  fuch  perfon  as  his  brother  of  that  name  appearing 
to  exift. :  and  that  the  circumftance  of  its  being  made  in  the 
I  fame  name  as  his  own  could  not  make  any  difference,  being 
uttered  as  the  note  of.another  and  not  his  own.  The  fame 
anfwer  applied  to  the  fecond  objection.  As  no  fuch  perfon 
exifted  to  whom  the  name  of  Thomas  Brown,  ^/^  (i&mr  of 
the  ncte,  applied,  there  could  be  no  confent  given  to  fign  the 
name.  It  was  figued  by  the  authority  of  a  Thomas  Brown, 
3  0^3  but 
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ch.xix.  §  4.9.  but  not  of  the  Thomas  .Brown,  for  whofe  note  It  purported 

In  fianiaui  namet          ,         .  .  , 

or  falje  characters  to  DCgtvcrr.  For  the  perfon  in  whofc  name  the  note  was  made 
^umed.  was>  according  to  the  defcription  of  him  in  the  note,  then  a 

refident  at  Ringhton  in  Salop  •,  and  it  imported  that  he  was 
a  correfpondent  of  Down,  Thornton,  and  Co.  and  had 
money  in  their  hands  ;  and  he  was  alfo  reprefented  to  be  the 
brother  of  the  prifoner.  But  no  fuch  'perfon  of  that  name 
and  defcription  appeared  to  exift.  And  all  this  was  proved 
and  found  to  be  done  for  the  purpofe  of  fraud.  3dly,That  the 
indictment  did  not  charge  that  Brown  uttered  the  note  know- 
ing it  to  have  been  forged  by  Piirkes,  but  only  knowing  it  to 
have  been  forged:  and  therefore  let  it  have  been  forged  by 
whomsoever  it  might,  it  was  equally  an  offence  in  Brown  to 
utter  it. 


J]ut  where  one  merely  affumed  to  be  the  perfon  of  a  real 
ante,  i.  5.   '     '  indorfcr,  though  in  concert  with  him,   and   for  the  purpofe 
of  fraud,  it  was  holden  to  be  no  forgery,  though  a  cheat  ; 
foi  there  was  no  falfc  nuking. 

Perfonatirgoibsrs  This  offence  however  of  perfonating  others  for  fraudulent 
purpofes,  which  is  often  blended  with  forgery,  is  in  many 
infiances  made  a  fubl'bntive  offence  by  the  ftatute  law,  and 
will  be  treated  of  feparately  in  the  next  chapter. 

$  ijo.  Secondly,  I  take  it  to  be  equally  cle;ir  that  forgery  may  be 

^m'r.g  to  be  a  committed  in  the  name  of  a  fuppofai  chancier  \vho  does 
ter  in  -wlifje  name  not  exift,,  but  is  afi  umed  by  the  offender  for  the  purpofe  of 
forgayitia*-  t}1(,  frauc}.  in  Dunn's  cafe  dbove  mentioned  it  was  agreed  to 

muted. 

AJ.U,  961.  be  totally  immaterial  whether  fuch  a  perfon  as  Mary  Wal- 
lace exiited  or  not.  Thf.  character  which  the  prifoner  repre- 
fented  herfelf  to  be  was  different  from  her  own,  and  Ihe 
obtained  the  credit  by  being  fuppofed  to  be  a  different  perfon 

/  1^6,959,960.  from  what  fhe  really  was.  The  cafes  alfo  of  Taft  in  1777,  and 
Taylcr  in  1779,  ft  and  on  this  ground.  In  both  the  offend- 
ers afiumed  to  be  the  identical  perfons  whofe  names  they 
fubfcvibed,  though  they  obtained  no  additional  credit  on  that 
account.  It  is  true  that  in  Taft's  cafe  the  bankers  would 
not  difcount  the  bill  without  the  indorfement  of  the  pri- 
foner, to  whom  in  that  refpedl  it  may  be  faid  that  fome 
perfonal  credit  was  given,  however  flight  j  yet  his 
being  unknown,  little  or  no  ftrefs  can  be  laid  on  that. 

This 
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This  matter  fetmed  once  to  have  been  put  out  of  doubt  Ch.  XIX.  §  50. 
oy  the  cafe  of  John  Shepherd,  who  was  indicled  for  forging  rf%j££»%£\ 
an  order  for  the  payment  of  money  with   the  name   of  H.  ofun-.ed. 
Turner  fubfcribed  thereto,  with   intent  to   defraud  James  ~ 

r-n-  m,  T    i         A    i  •  i  s   Rex  v.  Shepherd, 

hlhott.      The  order  was  to  pay  John  Atkins  or  bearer  o  o.B  Srpr.'  -Si, 
guineas,    and   was  directed   to   Brown,   Collinfon,  and  Co. 


The  prifoner  came  to  Elliot's  (hop,  and  after  klecling  feve-  MS.  Crown  Caf. 
ral  articles  of  filver,   pulled  out  his  purfe  as  if  going  to  pay  ^e£  l  '/',,. 
for  them,  but  faid  he  had  not  cafh  enough  about  him,   but  s.  C.) 
had   a   draft  upon  a  banker,  \\hich.  was  the  fame  thing  as  Ut>*n*aba*.k--T^n 
money,  and  would  be  paid  when  prefented.     Elliott  looked  afiait'taittun-.t, 
at  the   draft,  and  feeing  it  was  upon  a  houfe  lie  knew,  he  fat7y^ti- 
took  it,  the  fum  being  a  fmall  one,  and  the  prifoner  having  fert^f": 
a  genteel  appearance.     He  then  defjred  Elliott  to  fend  him  ^nidJaeS 
a  pair  of  fpurs,  who  took  out  his  memorandum-book  to  take  ltfcrgcr?>  tkr-u& 

IT  o  •  i  •  the  aedit  vine 

down  the  prifoner  s  direction,  and  fuppofir.g  his  name  to  be  gi-ai  to  tiff*. 

the  fame  as  was  figned  to  the  draft,  (for  he  faid  he  looked  *°r" 

upon  it  as  his  draft,)  lie  wroie  down  the  name  fL  Turner  as 

the  prifoner's  name.  The  prifoner  locked  over  him  as  he  wrote, 

and  faid  he  muft  add  "jun.Noah'sRow,  HamptonCourt."  He 

then  went  away.   The  draft  was  refufed  payment  by  the  bank- 

ers, no  fuch  perfon  as  H.  Turner  keepi;ig  cam  with  them. 

The  profecutcr  alfo  inquired  in  Green-  ftrect   from  whence 

jhe   draft  was   dated;   but   neither   there  nor  at   Hampton 

Court  could  he  hear  of  any  fuch  perfon,  nor  could  he  heir 

of  any  fuch  place  as  Noah's  Row.     The  prifoner  was  found 

guilty,  but  judgment  was  refpited  upon  a  cou'ot  whether  as 

Elliott  had  proved  that  he  gave  credit  to  the  prifoner,  and 

pot  to  the  draft;  hiving  e.xprefsly  faid  that  he  looked  upon 

it  to  be  bis  (the  prifoner's)  draft,  though  not  written  at  the 

time  he  took  it,  the  cafe  amounted  to  forgery  (a}.     In  Mi- 

chaelmas  term   1781    all    the  Judges  held  that   this  was 

forgery  and  the  conviction  right  ;  for  it  was  a  falfe  inftru- 

Cient  not  drawn  by  any  fuch  perfon  as  it  purported  to  be  ; 

and  the  ufmg  a  fictitious  name  was  only  for  the  purpofe  of 

deceiving.     And   the  cafe  of  Taylor  in  Michaelmas  term 

1779,  that  of  Locket  in  1771,  and  that  of  Elizabeth  Dunn 

in  Michaelmas  term  1765,  were  relied  on. 

(a]  Another  objection  was  taken  as  to  the  form  of  ihe  indlclrnent.    £*uidvult 
sir.e,  f.  40, 

In 
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Ch.xix.  $50.       In  the  abovementioned  cafe  of  Shepherd  the  credil 

In  fictitious  names    •!•/-  t  ,  •  i  ./-  r         it  t        r 

orfaifecharofien  HMuputapIy   given  to  the  pnfoner  perionally,  the  fecunty 

aj/umtd.  tendered  being  coufidered  as  his  alone:  and  it  is  agreed  that 

the  Judges  were  unanimous  in  adjudging  the  offence  to 

amount  to  forgery.     And  yet  I  find  it  very  difficult  to  diftin- 

guifh  this  cafe  upon  principle  from  a  fubfequent  one  where 

the  Judges  were  much  divided  in  opinion  :  This  was  the 

cafe  of 

Aickles'scafe,          John  Henry  Aickles,  who  was  indicted  for  forging  a  pro- 

O.I3.  Feb   I7"7>          •  rr  r    it 

MS.  Gould  and    niiilory  note  as  follows  ; 


and  London,  Dec.  i8th,  1786. 

,  492.         t(  Three  months  after  date  I  promife  to  pay  to  H.  Byron, 


or  order£-2S  •  10:0  value  received. 
differently.)  «  £'^S  :  Io  :  °  John  Mafon, 

Sf  ffSt  "  No.  4.  Argyle-ftreet,  Oxford  Road." 

fore  take,,  the       ^yj^  jntcnt  to  defraut|  R.  H.  Gcdge.     There  was  a  fecond 

/«</«  where  he 

lived  in  the  nsme  count  for  uttering  it  knowing  it  to  be  forged. 

aPPeare^  that  the  note  in  queftion  was  on  the  pth  of 


rote  in  that  nave,  January  1787   tendered   by  Byron  to  Gedge's  fliopman  in 

•which  be  av-jiued  ......  n 

tsl>e/iis,  dated     payment  for  fome  linens  that  were  fhewn  by  him  to  Byron. 
jome  time  before,     Upon   being   afeed  who  John  Mafon  was,  Byron  defcribc;! 

but  not  payable  " 

till  after  the  time  him  as  a  gentlcmon  of  fortune  with  whom  he  was  concerned 
«/i«"-'^J*«    in  a  coal-mine,  living  at  No.  4.  Argyle-ftreet.     The  (hop- 

the  jury  found  .  . 

\h»t  be  offumtd     man  declined  leaving  the  goods  with  him,  but  promifed  to 

ibevwebywblch    fend  fhem  jf  n  },jqu|ry  th         Q£  ^ 

tic  was  never  be- 


,  for     diately  went  to  No.  4.   Argyle-ftreet,  and  inquired  for  Mr, 

the  purpife  of  the    •«,,-,-  rpi  -,-  ,     r  .  .    ,. 

fraud;  whether  Malon.  1  he  pruoncr  appeared,  and  laid  his  name  was 
John  Mafon,  and  that  the  note  was  drawn  by  him,  and 
lliould  be  paid  when  due.  It  was  proved  that  before  the 
pth  of  January  the  prifoner  hud  taken  the  howfe  No.  4. 
Argyle-ftreet,  in  the  name  of  John  Mafon,  Efq.,  by  which 
defcription  alfo  inquiry  had  been  made  by  the  pcrfon  letting 
the  houfe  concerning  his  character  at  the  Britifli  CofFee- 
houfe,  which  was  a  favourable  one.  It  was  then  proved 
that  he  had  always  paflcd  by  the  name  of  John  Henry 
Aickles,  and  had  been  tried  feverul  times  at  the  Old  Bailey, 
and  was  known  by  that  name  fmce  the  year  i}8o  until  ttie 
prefent  time.  Grofe  J.  entertaining  a  doubt  upon  this  evi- 
dence, directed  the  jury  that  the  only  ground  o«  which  they 
could  canvift  the  prifoner  was,  if  they  believed  that  tin? 
note  was  drawn  by  the  prifcrjer  in  conference  of  a  con- 

certed, 
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certed  fcheme  between  him  and  Byron  to  defraud  Gedge.  Ch.  xix.  ^  5o. 

That  the  prifoner  had  never  gone  by  the  name  of  John  Ma-  0"^^r^'» 

fon  before;  and  had   affumed  it  for  the  purpofe  of  th'. 

fraud :  in  which  cafe  they  might  find  thefe  fa£t.s,  and  he  • 

would   ftate  them  to  the  Judges.     Thereupon   they  found 

fpecially,  that  the  prifoner  intended  to  defraud  Gedge,  and 

affumed  the  name  of  Mafon  for  the  purpofe  of  this  fraud : 

that  he  had  never  gone  by  that  name  before :  and  that  they 

disbelieved  a  witnefs  on  the  part  of  the  prifoner  who  had  de- 

pofed  that  two  years  before  he  was  inquired  for  and  known 

by  that  name  at  the  Britifli  Coffee-houfe.     On  this  a  verdict 

of  guilty  was  taken  by  confenf,  f abject  to  the  opinion  of  the 

Judges  on  the  cafe. 

This  cafe  was  adjourned  from  Eafter  to  Trinity  term,  but  MS.  Gould  ani 
in  the  mean  time  Mr.  Juftice  Afhhurft  had  given  judgment  j^ler  Jds-  *-"** 
at  the  O.  B.  (a)   that  it  was  not  forgery ;  conceiving  that 
the  Judges  had  fo  decided.     Many  of  them  indeed  feemed 
to  entertain  fuch  an  opinion,  but  feveral  thought  otherwife  ; 
and  they  never  came  to  any  final  resolution  on  the  matter. 

It  appears  that  th«r  prifoner  at  this  time  was  under  fen-  /'W*  z  Leach, 
tence  of  tranfporcation  for  a  former  offence,  and  had  been  49*' 
tried  for  having  been  found  at  large  without  lawful  caufe 
before  the  expiration  of  the  term.     Upon  fome  favourable 
circumftances  appearing  in  his  cafe  he  was  acquitted  of  the 
latter  charge,  and  remanded  upon  his  former  fentence. 

Mr.  Juftice  Gould  (and  other  Judges  coincided  in  opinion  MS.  Gould  J. 
with  him)  thought  the  cafe  amounted  to  forgery.  There 
was  an  apparent  defign  for  fraud  in  general,  and  the  jury 
were  fatisfied  that  the  prifoner  had  ruTumed  the  name  of 
Mdfon,  which  was  not  his  name,  nor  had  ever  been  ufed  by 
him  before,  but  always  Aickles,  with  intent  to  defraud 
Gedge.  He  therefore  made  the  note  in  the  name  of  another 
as  if  his  own,  and  clearly  with  an  intent  to  defraud.  Whe- 
therthere  exiftedaperfon  of  that  name  ornot  was  immaterial; 
the  felony  confided  in  the  intent  to  defraud  under  the  falfi- 
ty.  One  might  affume  a  feigned  name,  and  make  a  draft  in 
it,  and  yet  innocently;  as  if  he  concealed  himfelf  to  avoid  ar- 
reft,  and  had  appointed  his  friend  on  whom  he  drew  to  pay 

(a)  This  aceoant!  for  tke  flatemeat  given  in  the  printi-J  rtpcit.  z  L:-.ch,  494. 
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ch  Xix.  §50.  his  bills;  or  giving  notes  took  care  to  pay  them  when  due. 

Jn/flit'toat  namet   _         ,  .  -  ,        .  -      ,    .  .         ,  , 

•'faiji  chambers  ^ut  tw  pnfoner  having  no  fuch  intention,  but  on  the  contrary 
ejjumed.  to  defrauc}  the  party  by  making  the  note  under  fuch  difguifed 

name, by  which  after  he  left  the  place  of  concealment  he  could 
not  be  traced,  the  cafe  amounted  to  forgery.  There  was  no 
ground,  he  thought,  to  diftinguifh  this  from  the  common  cafe 
where  a  draft  is  made  in  the  name  of  a  perfon  who  does  not 
exift.  It  was  in  reality  a  deeper  fraud,  becaufe  the  entity  of 
fuch  drawer  would  at  once  be  difavowed  at  the  place  of  his 
fappofed  refidence  ;  whereas  in  the  prefent  cafe  of  a  note, 
there  would  be  no  circumftance  to  find  out  the  maker  when 
he  quitted  the  place  where  he  made  the  note. 

MS.  Bulier  J.  The  Jndges  who  inclined  againft  the  conviction  went  on 
the  doubt  whether  to  conftitute  forgery  it  was  not  necefTary 
that  the  inftrument  fhould  be  made  as  the  aft  of  another, 
according  to  the  definition  of  Lord  Coke,  whether  that  other 
exifted  or  not.  Whereas  here  the  note  was  made  as  the  pri- 
foner's  own,  and  avowed  by  him  to  be  fo :  the  credit  was 
given  to  the  perfon  and  not  to  the  name ;  and  the  perfon 
and  not  the  name  was  the  material  thing  to  be  confulered.  . 
I  cannot  help  fufpecting  that  much  of  the  difficulty  in 
thefe  cafes  arifes  from  miftaking  matters  of  fact  for  matters 
of  law,  and  confounding  the  two  together.  It  fcerns  very 
difficult  to  diftinguifh  the  lad  cafe  from  Shepherd's  before 
mentioned.  It  may  be  Cud  that  inShepherd's  cafe  the  prifoner 
had  not  been  known  by  the  name  of  H.  Turner  previous  to 
the  tran  faction  :  but  merely  aflumed  to  be  fuch  a  perfon  at 
the  iuftmt  for  the  purpofe  of  the  fraud  ;  and  that  in  truth 
no  perfon  was  found  to  anfwer  the  defcription  of  the  man 
he  pretended  to  be.  But  if  this  matter  be  accurately  con- 
fidered,  it  rnuft  appear  that  the  length  of  time  during  which 
the  fictitious  name  has  been  adopted  previous  to  the  fact  is 
only  evidence  of  the  intent,  any  more  than  the  true  dtfcrip- 
tion  of  the  party's  place  of  abode.  If  the  party  for  other 
purpofes  have  adopted  another  name  by  which  he  is  known, 
2nd  i/Tue  his  fignature  accordingly,  it  may  be  a  good  reafou 
with  the  jury  for  finding  that  he  really  intended  at  "the  time 
to  iffue  it  as  his  own  ir.Urument,  and  did  not  adopt  the 
name  then  with  a  view  to  fhift  the  future  refponfibility  of 
it  from  himfelf  under  the  colour  of  its  being  the  act  of  ano- 
'..her.  But  the  finding  of  the  jury  in  Aickles'i  cafe  feems  to 

have 
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have  concluded  that  queflion  ;  for  they  found  that  the  pri-  Ch  xix.  §  50. 
foner  aflumed  the  name  by  which  he  had  never  been  known 
before  for  the  purpofe  of  defrauding  Gedge  ;  unlefs  indeed  ':1"^^- 
it  may  be  faid  that  fuch  a  finding  does  not  neceflarily  include 
that  the  fraud  was  intended  to  be  effected  at  the  time  by 
difowning  the  note  afterwards  as  the  aft  of  another  and  not 
of  himfelf.  I  do  not  ftop  to  inquire  whether  this  were  a 
proper  finding  under  all  the  ctrcumftances,  becaufe  it  is  not 
fny  intention  to  difcufs  a  mere  matter  of  evidence,  or  a  de- 
duction cf  fa  ft.  But  afTuming  the  conclufion  of  the  jury  to  be 
right,  the  doubt  is  as  applicable  to  the  former  cafe  of  Shep- 
herd as  to  this  of  Aickles.  Shepherd  did  no  more  than  aflume 
the  name  of  H.  Turner,  by  which  he  had  never  been  known 
before,  for  the  purpofe  of  defrauding  Elliott:  Aickles  did 
the  like  und:r  the  affumed  name  of  Mafon.  It  is  poflible 
therefore  that  the  Judges  who  doubted  in  the  latter  cafe 
went  upon  the  ground,  that  it  did  not  appear  from  the  evi- 
dence that  Aickles  made  ufe  of  the  name  of  Mafon  with  a 
deceitful  intention  at  th?  time  of  afterwards  difowning  the 
aft  in  order  to  avoid  the  rtfponfibility  and  efcaping  detec- 
tion;  but  intended  at  the  time  to  abide  by  the  act  as  his 
own,  and  meet  the  confequences  as  well  as  he  could.  Where 
an  impoftor  affumes  the  name  and  character  of  an  exifting 
perfon  for  fuch  a  purpofe,  the  very  aft  is  decifive  of  fuch 
an  intent.  Where  a  particular  charafter  is  aflumed,  though 
not  exifting  in  reality,  as  the  executor  of  another  who  is  in 
truth  alive,  the  intent  appears  equally  plain.  But  in  the 
bare  aflumption  of  a  fiftitious  name  without  any  particular 
defignation  of  charafter  annexed  to  it,  it  may  be  more  diffi- 
cult upon  occafion  to  fix  this  intention  upon  the  party;  be- 
caufe the  aft  itfelf  is  of  a  more  equivocal  nature.  Yet  it 
cannot  be  conceived  but  that  if  a  rogue  knowing  that  he 
cannot  obtain  credit  under  his  real  name,  aflume  another 
for  the  purpofe  of  praftifing  his  impofition  more  eafily,  and 
under  fuch  affumed  name  negotiate  a  note,  intending  at 
the  time  to  flculk  from  his  refponfibility  under  pretence  that 
h  was  not  his  proper  aft ;  fuch  a  cafe  would  fall  flriftly 
under  the  definition  of  forgery;  although  he  may,  the  better 
to  colour  his  purpofe,  have  aflumed  fuch  fiftitious  name 
fome  little  time  previous. 

I  obferve  that  in  Aickles'  cafe  the  note  was  dated  the  1 3i!» 
of  December  1786,  and  made  payable  three  months  after 

date. 


972  Forgery. 

ch. xi\.  §50.  date.     He  was  tried  in  February  1787,  which  was  before 

In  ftfiiiicus  names      <  .  i  T      i 

•rfaljtfiuriQvi  tlie  note  became  due.     It  does  not  appear  but  that  he  con- 
*£:imcd.  tinued  to  pafs  by  the  fame  name  of  Mafon  to  the  time  of  his 

apprchenfion,  as  he  had  certainly  done  for  fome  time  (how 
long  does  not  appear)  before  the  pth  of  January  when  the 
note  was  negotiated,  and  probably  at  the  time  ic  bore  date: 
there  was  no  opportunity  of  knowing  whether  he  meant  to 
difavow  his  a£t  at  the  time  of  payment,  which  might  have 
been  evidence  of  his  original  intent ;  though  fuch  intent 
might  certainly  be  collected  from  preceding  and  intermedi- 
ate acb.  The  Judges  who  were  difpofed  to  acquit  the  pri- 
foner  of  forgery  probably  thought  that  there  was  no  evidence 
of  any  fuch  intent.  The  intent  however  is  fiddly  a  matter 
of  fa£t  for  the  jury  to  pronounce  upon  under  all  the  cir» 
cumftances;  and  if  properly  left  to  them  muft  conclude  the 
queflion. 

But  to  confider  the  matter  truly,  does  not  the  very  a£  of 
changing  his  name  for  fuch  a  fraudulent  purpofe  carry  in 
itfelf  intrinfic  evidence,  that  the  party  wifties  to  be  thought 
a  different  perfon  from  what  he  really  is,  and  consequently 
to  pafs  off  his  act  as  the  a£l  of  another.  The  inftrument  is 
falfe  ;.  and  if  the  intention  be  to  deceive  and  defraud,  it  falls 
exprefsly  within  the  definition  of  forgery.  And  if  it  be  part 
Ante,  i.  i.  of  that  definition  that  the  aft  fhould  be  done  in  the  name  of 
another,  fuch  a  change  of  name  may  under  circumftances  fur- 
nifh  evidence  of  its  having  been  fo  done.  Though  it  may  be 
doubted  how  fuch  an  amended  definition  will  fquare  with  the 
cafe  of  a  party  antedating  a  deed  of  conveyance  in  his  own 
name  in  order  to  give  it  a  fraudulent  priority  over  another,  or 
with  any  cafes  of  fraudulent  alterations  of  inftruments  by 
the  parties  themfelves  who  made  them,  in  prejudice  of  the 
rights  of  other  perfons  •,  which  are  all  admitted  to  be 
forgeries. 

l  51.  VI.    What  is  a  publ'i/hing  or  uttering. 

2*nft,  171.  To  pronounce  or  publifh,  fays  Lord  Coke,  is  when  one  by 

»  words  or  writing  pronounceth  or  publifheth  the  inftrument 
to  any  other  as  true.  It  extends  no  doubt  to  every  other 
manner  of  exhibiting  it  as  a  true  inftrumenr.  But  in  order 
to  conflitute  fuch  an  oiFence,  it  mufl  be  done  with  knowledge 
of  the  forgery  •,  which  knowledge  may  come  by  the  relation  of 

another 
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another  as  well  as  by  the  party's  o%vn  obfervation.     If,  fays  Ch.  xix.  ^  ?i. 
Lord  Coke,  A.  inform  B.  that  fuch  a  deed  is  forged,  and  yet  ^"'"f^'fo- 

'         ir.     ir  u'.ttnr.. 

B.  will  publifh  it  ;  if  the  deed   be   falfe,   this  is  within  the 


words  (i.  e.  of  flat.  5  Eliz.)  '<  knowing  the  fame  to  be  for-  i  Hawk,  ch.7a 
ged."     But  fuch  relation  is  not  conclufive  evidence  of  the  x'  ^    63 
fact  of  knowledge  ;  it  muft  be  left  to  the  jury  upon  the  whole  Ante  f 
matter;  for  pofiibly  there   might  be  circumfiances  which  i'.d:  the  cafe  of 
might  invalidate  or  weaken  the  credit  of  the  perfon  relating  Brown^ante, 
it,  or  of  his  relation  itfelf,  though  it  afterwards  appear  to 
be  true.    This  is  an  offence  diftindt  from,  though  connected 
with,  the  act  of  falfe  making  or  forgery,  as  was  before  fliewn; 


and  therefore  it  is  the  common   practice  to  indict  perfons  369'." 
who  knowingly  utter  forged  inftruments  as  principals  ;  and 
there  may  be  accefiaries  before  to  fuch  offence^  as  in  the  cafe 
of  Soares  and  others  ftated  in  the  enfuing  fection. 


VII.    What  Jb  all  make  a  Perfon  ajjiftlng  or          §52 

.         /,»  Ais.tr 

Accejjiiry.  .  •. 

Lord  Coke,  fpeaking  with  great  critical  nicety,  fays,  that  3  inft.  169. 
to  caufe  is  to  procure  or  counfel  one  to  forge  ;  to  confent  is  to 
agree  at  the  time  of  the  procurement  or  counfel ;  and  he  in 
law  is  a  procurer ;  to  affcnt  is  to  give  his  afTent  or  agreement 
afterwards  to  the  procurement  or  counfel  of  another.     But 
this  muft  be  underftood  of  an  aflent  to  the  def:gn  of  forging 
before  the  fact  of  the  forgery  committed  ;  for  according  to 
Lord  Hale,  an  aflent  afterwards  makes  not  the  party  guilty  i  Hale,  684. 
or  principal  in  the  forgery;  but  it  muft  be  a  precedent  or 
concomitant  aflent.  And  in  forgery  it  is  laid  down  generally 
in  the  books  that  all  are  principals ;  and  that  whatever  would, 
make  a  man  accefiary  before  in  felony,  will  make  him  a  prin-       ,  ,     , 
cipal  in  forgery.     But  this  muft  I  think  be  underflood  of  Moor,  566. 
forgery  at  common  law,  and  where  it  is  confidered  only  as  a  \  HaljTch'a5.' 
mifdemeancr.     For  though  Bothe's  cafe  where  it  was  fo  re-  f-  2-  »  s;d.  3iz. 
folved  was  an  indictment  for  felony  for  the  fecond  offence  ,n/kinr- 

upon  the  flat,  c  Eliz.,  yet  that  was  not  the  principal  point  O-  B-  J3n  l"29» 
•  XT-JJJ  .  ,  cor-  M.  (-'•  C. 

in  judgment.     Nor  indeed  does  it  appear  how  the  queftion  Pengeiiy,  Rey- 

.arofe  there,  as  none  other  than  the  prifoner  appears  to  have  no'lis  J1  J"^ 

1  ;     otners,  ^  ot.  i  r. 

been  indicted.  Therefore  there  feems  no  reafon  for,  taking  77.  92-  and  R. 
this  cafe  out  of  the  general  rule,  that  when  a  ftatute  make's  Hi^aGeo!*^**' 
anew  felonv,  it  incidentally  and  necefTurily  draws  after  it  B.  R.  onatr'ai 

.      at  bar,  Mi'ie,- 
*"    man's  Notes. 
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Ch.  xix.  §52.  a'l  the  concomitants  of  felony,  namely,  acceffaries  before 
jl.deri  and  ac.  anc|  after.  This  reafon  fcems  to  be  confirmed  by  the  fol- 
..  lowing  cafe,  which  has  lately  occurred: 

Soares,  Atkin-  Samuel  Scares,  William  Atkinfon,  and  John  Brighton  were 
ton's^afe^win-  tr'e(^  at  Winchefter  on  an  indictment  charging  them  with 
chefter  Spring  felonioufly  uttering  and  publishing  as  true  a  certain  falfe, 

Affizes  iSoa.        ,  r  -    [  r          i       i  •        • 

cor.  Le  Blanc  J.  »orgcd,  and  counterfeit  bank  note  for  51.,  knowing  it  to  be 
MS.  jud.  forged,  &c.  with  intent  to  defraud  the  governor  and  company 

Tbrft  who  were         r  °t      '         ,        r  „       ,  „,  .      , 

privy  to  the  ut-  oi  the  Bank  ofLngland.  Ihere  were  the  other  ulual  counts 
tering  of  a  firged  for  forcing  and  for  difpofing  of  and  putting  away  the  note, 

note,  by  previous         .  b      ' 

concert  with  the  with  the  like  intent ;  and  fimilar  counts  dating  the  intent  to 
utterer  but  -were  ^  to  defrauci  the  perfon  to  whom  it  was  offered  in  payment. 

not  prefent  at  the 

faft  of  uttering,  It  was  proved  that  Brighton  offered  the  note  in  queftion  in 
IfprTndp'aM^  payment  for  a  pair  of  gaiters  at  the  (hop  of  one  Newland  at 
tnfy  at  AcceJFa-  Gofport,  on  Saturday  the  i  ft  of  Anguffc  180 1,  about  5  o'clock 
in  the  afternoon.  The  other  two  prifoners  Soares  and  At- 
kinfon  tuere  not  tu'ith  Brighton  at  the  time  he  fo  offered  the  note  in 
payment,  nor  were,  they  at  the  time  in  Gofportt  but  both  of 
them  were  waiting  at  Portfmouth  till  Brighton  fhould  return 
to  them,  it  having  been  fcrevioufly  concerted  between  the  three 
prifoners  that  Brighton  fhould  go  over  the  water  from  Portf- 
mouth to  Gofport  for  the  purpofe  of  paffing  the  note,  and 
when  he  had  pafled  it,  fhould  return  to  join  the  other  two 
prifoners  at  Portfmouth  •,  they  all  three  knowing  that  it  was  a 
forged  note,  and  having  been  concerned  together  in  putting 
off  another  note  of  the  fame  fort,  and  in  fharing  among 
them  the  produce. 

The  counfel  for  the  prifoners  Soares  and  Atkinfon  object- 
ed on  their  behalf,  that  on  the  above  evidence  they  were  not 
•guilty  as  charged  by  this  indictment,  not  being  prefent  at 
the  time  the  other  prifoner  uttered  the  note,  nor  fo  near  as 
to  be  able  to  aid  and  affift  him  :  that  they  could  be  charged 
only  as  accejjaries  before  the  fact.  The  jury  found  that  the 
forged  note  was  uttered  by  the  prifoner  Brighton  by  concert 
with  the  other  two  prifoners,  and  found  them  all  three  guilty. 
The  prifoner  Brighton  was  left  for  execution :  but  judgment 
was  refpited  as  to  the  other  two  ;  the  counfel  for  the  Bank 
defiring  to  have  an  opportunity  of  arguing  it,  if  on  confi- 
deration  they  fhould  think  the  indictment  maintainable  againft 
the  two  who  were  not  prefent.  On  the  report  of  this  cafe  to 
all  the  Judges  in  Eafter  term  following,  they  had  no  doubt 
but  that  the  two  prifoners  Soares  and  Atkinfon  were  entitled 

to 
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to  an  acquittal  on  this  indiclment  charging  them  as  princi-  Ch.  xix.  $  ^. 
pals,  they  not  being  prefent  at  the  time  of  the  uttering  ;  and  ^fe/*"^6" 
therefore  required  the  prorecutor  to  (late  on  what  grounds  ___ 

the  contrary  was  meint  to  be  argued  :  and  no  fuggeilion  of 
the  kind  being  made,  the  two  prifoners  were  recommended 
to  a  pardon. 

The  words  of  the  flat.  5  Eliz.  are  canfe  era/put  to  :  thofe  of  Vldt  Foft.  130. 
moft  of  the  fubfequent  flatutes  are  caup  cr  procure,  or  act  or 
ojjijl  in,  or  aid  cr  affift  in  :  the  Leglflature  feeni  to  have  varied 
the  expreffion,  in  describing  acceflaries  before,  and  aiders  and 
abettors  at  the  fact. 

VIII.    Some  general  Rules  touching  the  Manner  irjjm?j'anj 
hi  which  the  Offence  is  to  be  laid  In  'the  In-  £ 

JJ  For  other  ; 


ditfmcnt.  and  proved  in  Evidence.  "!  •™:ter 

*  the  hrad  of  Jo- 

It  is  effentially  necelTary  to  an  indictment  for  forgery  that  di<2tneo«s- 
the  inftrument  alleged  to  be  forged  (liquid  be  fet  forth  in 
words  and  figures  ;  though   there   be  no  technical  form  of 
words  for  exprcfling  that  it  is  fo  fet  forth. 

Mr.  Baron  Thomfon  reported  to  the  Judges  that  James  Maforfs  cafe, 


Mafon  was  tried  and  convicted  before  him,   upon  an  indict-  N"orthu  i 

.....       ,  Sum   Art".  1701, 

ment,  which  fet  forth  thst  he,  having   in    his  cuftcJy  ana  MS   Brifcrj. 

poflcffion  a  certain   inland   bill   of  exchange,  purporting  to  and.^is-  Ju.d- 

•*• 
have  been  figned  and  fubfcribed  with  the  name  of  one  Ro-  pubbjking  a 

bert  Brown,  and  to  bc.ir  date  at,  &c.  aiu!  to  be  directed  to  /Vfr  '^"T"" 

Jft  it  jortv 

certain  perfons  by  the  name   and  description  of  E.  II.  W.  •*  K^dt  and 
and  Co.,  thereby   requiring  them  to  pay  to  J.  A.   or  order  (f^'Lyon's 

oil.   jos.  <5d.  two  months  after  date,  value  received,   apd  cafe>  -  L 

...  ,.....,  606.  S.  P.  j 

to  place  it  to  the  account  or  certain  perfons  by  the  name 

and  description  of  Meilrs.  T.  T.  A.  and  Co.,  as  advenifcd  by 
the  faid  R.  B.,  and  purporting  to  have  been  indorfed  by 
J.  A.,  together  with  a  ialfe,  forged  and  counterfeited  accept- 
ance of  the  fame  bill  of  exchange,  written  upon  th-e  fame 
bill,  and  purporting  to  hare  been  written  by  th-  iaiJ  E.  H- 
for  and  on  behalf  of  himfeif  and  his  faid  company,  di<l  feio- 
nioufly  utter  and  publiQi  as  true  the  faid  falle,  forged,  ar.i 
counterfeited  acceptance,  with  intent  to  defraud  one  J.  \V.  j 
he  the  faid  defendant  well  knowing  the  fiid  acceptance  to 
be  falfe,  forged,  and  counterfeited.  J'ligment  was  refpit^d 
on  a  doubt  whether  the  indictment  were  iufficient,  as  is. 
not  fet  forth  the  bill  of  exchange  and  the  acceptance  in  their 
words  and  figures.  The  cafe  w>3  adjourned  from  Michael- 
mas term  1792  to  Eafter  term  17^3,  and  a^pia  to  Trinity 

tc.-ia 
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ch.  xix.  $  53.  term  following,  when  all  the  Judges  agreed  that  the  indict-* 
indent  and  ment  was  bad. 

evidence.  —  Tiw 

ef'mftrumtnt.  A  fimilar  determination  was  made  in  Lloyd's  cafe  [a]  by  all 

"  the  Judges,   upon  an  indictment  for  fending  a  threatening 

letter,  which  omitted  to  fet  out  the  letter  itfelf. 
Ibr.  Dunn'?  jn  Elizabeth  Dunn's  cafe  fome  doubt  was  at  firfl  entertained 

cafe,  ante,  f.  49. 

Ms.  Crown  Caf.  by  the  Recorder  whether  the  indictment  were  proved;  be- 
Indlamnt  fiatw  cau^e  'Jt  included  the  atteftation  of  the  witnefs,  and  the  words 
tenor  of  a  note  «  Mary  Wallace  her  mark,"  in  the  tenor  of  the  note  char- 
"h^uLatlftati/n  gei^  to  navc  been  forged  by  the  prifoner  ;  the  fact  being  that 
•f  '***»*<[>  a*d  when  the  pr;foner  fubfcribed  the  note,  thofe  parts  of  it 

the  ivordi  M  .  W.  , 

her  matk  wre     were  not  then  written,  and  therefore  (lie  had  forged  a  note 
differing  in  the  tenor  of  it  from  that  charged  in  the  India- 

•nbHer  s  Jigna- 

though  on  ment.  But  Mr.  Baron  Perrott  and  Mr.  Juftice  Alton',  whom 
wjiin.  the  Recorder  Confulted,  being  of  opinion  that  in  this  refpect 
the  indictment  was  well  proved,  the  Recorder  directed  the 
jury  upon  the  principal  charge. 

Rex  v.  Powell,  Robert  Powell  was  indicted  on  the  flat.  2  Geo.  2.  for 
*  MS.  Sum.  346*  forging  a  certain  receipt  for  money  as  follows  ;  [fetting  forth 
(iBiac.  R«p.  tjie  receipt  jn  the  Words  and  figures]  with  intent  to  defraud 

787.  &  i  Leach,  .    *»  J 

go.  s  c.)  Jof.  Sykes.  Other  counts  hid  the  intent  to  defraud  Taylor 
iajfnjmeni  '**  *foi-  Barrow.  The  fact  was,  that  Powell  had  perfonated  Barrow 
i  *s,fufficicnt,  in  the  fale  of  400!.  Eaft-  India  ftock  to  Sykes,  and  had 

toll/tout  naming        -,.,.  trt  •  i  r  n 

the  -word  tcnof.     "g^?4  m.  "fs  name  the  ufual  receipt  upon  the  transfer.     5c- 


ifmujibejetcut    veral  objections  were  made  in  arreft  of  judgment,  which 

i.i  figures  at  well  iir  TI»TJ  O-IT  i 

•>  wdi>  were  argued  before  all  the  Judges  at  berjeants  Inn  on  joth 

of  Nov.  1771.  i  ft,  That  the  indictment  fhould  have  fet  forth 
the  receipt  according  to  "  the  tenor  following,"  which  the 
words  "  as  follows"  do  not  import.  But  refolved  by  all 
the  Judges  that  the  words  were  to  be  taken  the  fame  as 
*<  according  to  the  tenor  following,"  or  "  in  the  words  and 
"  figures  following  ;"  and  that  if  the  profecutor  had  failed 
in  eridence  in  proving  the  receipt  verbatim  as  laid,  it  would 
have  been  a  f.ital  variance.  2dly,  It  was  objected  that  in 
the  receipt  fome  of  the  fums  are  injures,  which  mult  not 
be  in  an  indictment.  But  held  that  the  receipt  muft  be  pur- 

Vdt  S.  c.  p')f>,   fued  exactly  as  it  is,  or  it  would  be  a  variance.   The  prifoner 

f.  so.  for  another  .    .  .   -     ..     ,     .      T,       ,         r 

point.  was  executed.     It  was  laid  fimilarly  in  Harts  cafe. 

Smith's  cafe,  After  thefe  authorities  I  cannot  but  quefiion  Smith's  cafe, 

Sa.k.  341.          £  2  Ann.,  where  it  is  faid  in  the  report,  that  where  a  deerf 

with  the  maik  of  J.  S.  was  forged,  the  indictment  need  not 

fet  out  the  mark. 

(a)  Lloyd's  cafe,  Trin.  term  17^7,  a  MS.  Sum.  519. 

8  Y«t 
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Yet    even    the    fetting    out    the    very    fubiecl    matter  Ch.  xix.  §53. 

,-ii  f  i          MI  •  M          f        t         f     -,-    •  ..~:mtr.t  aid 

\vlnch  has  been  forged  will  not  m  all  cafes  be  fumcient, 
if  it  do  not  purport  oa  the  face  of  it  and  without  re-  CJ  "^rumfat- 
fcrence  to  fame  other  fubjccl  matter  to  be  the  thing  prohi- 
bited to  be  forged  :  but  the  purport  ami  meaning  of  the 
forgery  with  relation  to  fuch  other  fubjeft  matter  fhould  be 
exprefsly  averred  to  be  the  thing  fo  prohibited.  Thus  in 
Hunter's  cafe  before  mentioned,  who  was  indicted  for  for-  Hunt's  raff, 
ging  a  receipt  to  an  aflignment  of  a  certain  fum  in  a  navy 
bill,  the  tenor  of  which  receipt  fet  forth  in  the  indictment 
merely  confided  of  the  Ggmture  of  the  party  ;  it  was  holden 
infufficient,  becatife  the  mere  llgning  of  fuch  name  unlefs 
connected  with  the  previous  matter  did  not  purport  on  the 
face  of  it  to  be  a  rsctipt :  but  it  ought  to  have  been  averred 
that  fuch  navy  bill,  &c.  together  with  fuch  fignature  did 
purport  to  be  and  was  a  receipt,  Sec.  and  that  the  prifoner 
did  felonioufly  forge  the  fame.  And  yet  in  Teftick's  cafe,  Teilick't  caur, 
where  the  tenor  of  the  receipt  fet  forth  in  the  indictment  aat;>  '  3  * 
was  in  thefe  words,  "  Received  thecontentsaboveby  me,"&c. 
it  was  holden  fufficient  without  fetting  forth  the  bill  to  which 
it  referred,  or  connecting  the  receipt  by  averment  with  fuch 
bill,  but  only  averring  it  to  be  a  receipt  for  money.  But  there 
by  the  very  terms  of  the  writing  itfeif  it  purported  to  be  a 
receipt  for  fomething,  though  not  fpecificaily  for  money,  as  it 
was  averred  to  be,  in  order  to  bring  it  within  the  ftatute 
2  Geo.  2.  c.  25.  Again,  in  Taylor's  cafe,  which  was  for  for-  Ta\ior'«cafe, 
ging  a  receipt  for  20 1.  due  upon  a  bill  of  exchange  in  thefe 
words,  "  Received,  W.  Wilton,"  the  indictment  fet  forth 
the  bill  for  20!.,  and  then  averred  the  forging  of  a  receipt 
for  thtfaid  fum  of  2oi. ;  but  there  was  no  averment  that 
the  writing  forged  together  with  the  bill  purported  to  be  or 
was  a  receipt.  But  there  alfb  the  forged  writing  in  itfeif 
purported  to  be  a  receipt  for  fomething. 

In  fetting   forth  however  the  tenor  of  an  inftrument  a         $54- 

, .  |  •  -1,  ••  t'i-n  •        Literal  t/tirutn 

mere  literal  variance  will  not  vitiate  the  indictment ;  as  m 
the  following  cr.fe. 

Thomas  Hart  was   indicled    for   forging   a  bill   of  ex-  ^I^dtafjU 
change,  which  the  indictment  fet  forth  as  follows,  (that  AJ.  : 
is  to  fa7>)  IS*«!cl 

•«  No.  215.    £ .  42  :  o.  Hull,  April  24th,  1 775. 

"  T\vo  months  after  date  pleafe  to  pay  Mr.  Thos.  s-c>) 
3  R  "  Jonss 
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Ch.xix.  §54.  "  Jones  or  order  the  Turn  of  forty-two  pounds  value 

•  Indwidllle°nd  "  received^  and  place  the  fame  to  account,  Sec. 

Variance  in  tenor.  <<    George  PriflCe. 

"  Meffrs.  Halliday  and  Co.  B  inkers,  London." 

Received  for  • 

reicevd  held  not    The  bill  produced  in  evidence   correfponded   with   that   fet 

a  material  "van-      f  .  .        .  . 

ancey  being  ftili     forth  in  the  indictment,  except  that  it  was  written   "  value 
tkifamevvd.      «  reicevd.»     'file   prifoiicr   was  convidc-d  ;    hut  judder.: 

-  uu  2  sera,  ibcj, 

was  refoired  upon  the  qucftion  whether  this  literal  variance 
were  material,  the  words  founding  the  fame.  Au>.i  on  tha 
7th  of  June  1776  all  the  Judges  [De  Grey  C.J.  and  Willesj. 
abfent]  \vere  of  opinion  that  the  variance  was  not  material, 
as  it  did  not  change  the  word.  And  by  Gould  J.,  if  the 
vyord  had  been  written  rcceivd  or  retevd,  the  e  in  the  one 
inftance  and  the  i  in  the  other  mull  have  been  neccfJarily 
(R.v.Bear(<zj.)  underftood.  In  Rex  v.  Bear,  Girth.  408.  the  Court  agreed 
that  where  an  initriimeiit  is  laid  in  the  indictment  according 
to  the  tenor,  &c.  the  very  ivords  laid,  and  not  the  fub- 
flance  and  eiTc£l  of  them,  mud  be  proved.  The  tjueflioii 
then  is  as  to  the  ivord  and  ijot  ti>e  letter,  unlefs  by  tun. 

cmi/Jion,   or  alteration   it    becomes    another   word  ;   as  in  the. 
(Reg.v.Drakc,)      _  rv     i  i  •    i  .     u    •  j-rr 

Sulk..  661.  Queen  v.  Drake,  which  proceeded  upon  its  being  a  different 
word,  nor,  for  not.  And  Powys  J.  fays,  in  the  report  of  the 
fame  cafe  in  Hult  Rep.  350.  th.at  lie  <Jid  not  mark  this  to 
be  fo  fmall  a  vari.ince  of  a  letter  as  if  it  happened  in  falfe 
foiling  or  abbreviations,  which  poflibly  might  not  hurt. 

Where  true  'irltru         ^  an^  Part  °^"  ^  true  '  n^l'ua)ent  ^  altered,  the  indictment 
meat  in  part  at-     m%y  \3y  it  to  be  a  forgt.ry  oi  the  whole  instrument. 

Dawfon's  cafe,          The  pvifoner  altered  the  figure   of   2    in  a  bank  note  to  5 

U.CKingGseMs:  (22oK  to  S2oL)  i  aml  ten  Judges  agreed  that  this  WHS  forging 
cited  from  Serjt.  and  counterfeirinij  a  bunk  noie  ;   forgery  being  the  alter ; 

h" order's  MS.  .  .  .    .' 

(iStra.ig.  sc.)  of  a  deed  or  writing  in  a  matcual  part  to  the  prejudice  of 
another,  as  well  as  when  the  whole  deed  or  writing  is  forced  ; 
and  that  3  Infl:.  171,  172.  was  not  law  in  this  refpect ;  for 
non  affumpfit  might  be  pleaded  to  fuch  a  note. 

(a)   In  T.ord  H<«lt's  MS.  note  of  this  cafe,   wh:ch  is    very   fully   reported,  it  il 

:  generally,  tl;a:  laying  an  indidlmeru  for  a  libfl  juxta  tenorem  fcqucntsnn  im- 

ports  that  the  indiftsient  fets   forth  the  ivar.lt  of   the  libel,  and   cot  m-.-rtly  the 

The  indictment  there  fet  forth  the  libel  j:ixta  tititrem  et  ad  eff^lum 

.-..'rm. 

]  '  n 
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John  Tengue  was  tried  on  an  indictment  charging  him  Ch.  XIX.  §55. 

.  ,      ,  ,  -  ,  r  -,-  JndiRjr.er.t  and 

nioufly,    &c.  making,  firging,   and  counterfeiting  a  tv^.K{e...^tfrm 
:!  of  exchange  as.follows,  viz.  "  No.  2-621.  £.50.  a** >f  me HU. 

"  Brecc::  .-.ne  1799.     On  demand  pay  to  the  bearer  ~ ~^~" 

"  £-;:-.  value  received.     For  Wilkins,  JeiTreys,  Wiikins,  Hereford  Sum. 
."llliams.       (Signed)    Walter  Jefferies,"  (and  ad-  ^-^'f' 
fb]   "  Meflrs.  Miles,   Vaughan,   and  Co.,   Ban':=rs,  MS.  Jud. 
iilol  j"  with  intent  to  defraud  W.  W.  &c.  againft  the  ^  **^£  ' 

ftatute.     There  was  a  fecond  count  for  uttering  the  fame  Kajb-.jr.d5ti. 

knowing  it  to  be  forged.     Two  other   fimilar   counts  ftated  jKv7Geo.'». 

the  intent  to  be  to  defraud  T.  Powell.     It  appeared  that  the  c.as./sr/irgi.-* 

_  f     ,        tr.t  injirummi 

Dill  was  drawn  and  iiTucd  by  Walter  Jeffreys,  one  ot  the  ^-x  ak-.ilsfix- 
partners  of  the  houfe,  for  io/.  only,  on  nftxteen-penny  ftamp,  ^T^ 
which  is  the  proper  ftamp  for  promijjory  rates  of  lol.   which  mr 
are  to  be  re-iiTaed"  after  they  (hall  hav/heen  pnid.  That  this  «*•''«  •«>*«; 

f'.r  every  altcra* 

biil  of  exchange  had  been  re-iiTued  three  times  as  a  xol.  'tioncfa  tm  in. 
bill.  That  it  had  been  altered  by  changing  the  lol.  into  5ol.  {™ 
in  the  part  of  the  bill  where  the  furri  is  expreffid  in  figures,  ^^-7- ••  ^ditit 
as  a!fo  in  the  part  where  it  is  exprelT^d  in  letters;  anJ.  fo  tr.-.ugytoeir.j-ru. 
altered  had   been  pa  (Ted  by  the  prifoner  to  Thomas  Powell.  "%''/£$£ 
The  jury  found  the  prifoner  guilty  of  uttering  it,  knowing  cka'gc)  h*d  bt-.n 
it  to  be  forged  :   but   iudgment  was  refoited  on  two  obiec-  T''~ 

JO  J  I  frfCC  .  lift*  3  y    %bt  •/*" 

tions  made  by  the  prifoner 's  counfel  ;  firit,  that  this  b^ing  tut  it:.rgrt. 
a  forgery  by  altering  the  fum  in  -A  genuine  bill,  it  fhould  have  SSyjJ^ 
been  fo  ftated  in  the  indictment ;  the  ft  at.  7  Geo.  2.  c.  22.  avj-hbit  in  a 

i  •  •  i-n-r-.n-  •  ,     tr  r          Ci-vil  a^~:::e  at  th  • 

-.  a  dutindt  offence  to  after,  viz.  "  Ir  any  perion  ,-mt 
"  (hall  falfcly  make,  a'ttr,  forge  or  counterfeit,  or  utter  or  a!:t>"' 

'.s  true  any  fulfe,  altered^  forged  or  counterfeited 
'•'  acceptance  of  any  bill  of  exchange,"  &c.  Secondly,  that 
the  acl  permitting  the  re-iffuing  of  notes  after  the  fame  (hall 
been  paid  relates  only  to  fremffiry  noter,  but  this  13 
a  bill  of  exchange,  and  could  not  be  legally  re-iflued  without  a 
frefh  ftamp;  and  having  been  re-ilTued  three  times  before  it" 
was  altered,  it  was  not  a  valid  bill  for  lol.  at  tl;e  time  it 
was  altered  to  50!.,  and  therefore  it  was  not  that  fpecies"  o'£ 
forgery  which  confifts  in  altering  a  true  and  valid  bill. 

At  a  conference  of  the  Judges  in  Michaelmas  term  follow- 
ing, they  all  held  the  conviction  right.    For  that  thequeftion 
;he  alteration  of  the  bill  was  governed  by  the  cafe  of  thtf 
King  v.  Dawfon  abovementioned  :  and  every  alteration  cf  a 
true  iiiilrument  for  fuch  a  purpofe  made  it  when  altered  a 

3  R  2  fcrgerr 
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Ch.xix  §5^.    forgery  of  the  whole  inftrument.     That  as  to  the  objection 
evidence. —jflttr.  on  ^ie  ^amp>  li  had  been  decided  that  the  (lamp  a£ts  had 
alien  of  true  l>:ii.    no  relation  to  the  quedion   of  forgery:  but  that  fuppofing 
"_  the  inftrument  forged  to  be  fuch  on  the  face  of  it  as  would 

be  tore  cited"      be  valid  provided  it  had  a  proper  ftamp,  the  offence  was 
P.  955,  &c.        complete. 

It  has  been  more  ufual  however  hitherto  to  lay  forgeries 
Ante,  f.  36.        of  this  fort,  as  was  done  in  Harrifon's  cafe  before,  and  in 
Poft.  p.  986.       Elfeworth's  cafe  after  mentioned,  by  ftating  the  particular 
alteration,  at  leaft  in  one  count. 

§$6.  Though  it  be  doubtlefs  fumcient  to  charge  that  the  de- 

r*rfto*i        fendant  forged  fuch  an  inflrument,  naming  it,  and  fetting 
forth  the  tenor;  yet  certainly  the   laying   it  to  ben  paper 
writing,  &c.  purporting   to   be  fuch  an    inftrument  (as  the 
ftatute  on  which  the  indictment  is  framed  defcribes)  is  good; 
:  and  indeed  in  ftriclnefs  of  language  there  may  be  more  pro- 

priety in  fo  laying  it,  conftdering   that  the  purpofe  of  the 
indictment  is  to  dif.ifRrm  the  reality  of  the  inflrument. 
Birch  and  Mar-        Birch  and  Martin  were  indicltd  and  convicted  ofpublifh- 

tin's  cafe,  O.  B.    .  .,,  -      r  tr      r  j          /  f  •«.   J 

Sept.  1771,         ing>     as  a  true  W***i>  a  certain  falfc,  forged  and  counterteited 
afliac.Rtp.  7^0.  «  patter  writing*  purpsrfinr  to  be  the  I  a  ft  will  of  Sir  Andrew 

7. MS.  Sum  34.7.         **  r       .  /,  rr,, 

Injiamtttf*       "  Chadwick,     &c.;  the  tenor  of  which  was  let  out.      Ihe 
fog 'ng  a  paper     matter  was  debated  before  all  the  Judges-  at  Serjeants'  Inn 

writing,  purport-  T  •  •  n. 

ing  to  be  the  win  on  the  ^oth  of  November  1771,  when  it  was  objedled,   ift, 
efimaktrt  u         |       -    fnoukl  have  been  laid  that  they  forged  a  certain  will. 

gtisa.  ' 

and  not-apaptr  writing  purporting,  Sec.;  for  the  ftatute  fiys, 
"  (hall  forge  a  will"..  But  n  variety  of  precedents  being 
produced  in  which  it  was  laid  in  that  manner,  the  Judges 
held  it  to  be^good  either  way.  2tily,  Ic  was  objected  that  it 
was  not  dated  that  it  purported  to  be  attcfUd  by  three  wit- 
neffes:  but, to  this  it  was  anfwered  aud  hbldcn,  that  as  the 
r»°^>  fjjj.  \vill  was  fet  forth  in  hac  vtrba^zriA  the  three  names  appeared 

as  witnefies,  that  was  fuilicient.  3dly,  That  it  was  only 
laid,  "  they  knowing  it  to  be  forged,"  &:c. ;  w  hi- re -is  it 
fhould  have  been  th.it  ".they  and  each  of  them  knowing," 
&c.  fed  non  allocatur.  And  the  prisoners  were  executed. 

But  in  all  cafes  the  word  purport  imports  what  appears  on 
the  face  of  the  injlrument ;  for  want  of  attending  to  which 
pnany  .iiKliclmeuts  havp  been  fet  afidc.  . 

In 
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In  Jones's  cafe  in  1779,  the  i..f:rument  was  laid  in  fome  CH.X.X.  §56. 
Counts  to  be  a  paper  urititie  £;.,  be  a  bank  note  :  but 

,  *    *  .  ^  .' 

the  Court  were  of  opinion,  tin:  as  it  ii'itl  not  purport  on  the 

face  of  it  to  be  a  bank  note,  the  counts  could  not  be  fup-  • 

ported  ;  and  that  the  reprefentation   of   the  prifoner  at  the  ]°"ee*'s  "f\ 

time,  who  pafled  it  off  as  fuch,  could  not  vary  the  purport 

of  the  inftrument  itfcif. 

Jeremiah  Reading  was  indi£led,  for  that  he  having  in  his  Read''g's  cafe, 
cuitody  and  pofFeilloa   a  certain  bill  of  exchange  with  the  MS   Boiler  I.  ' 
name  John  White  thereuruo  fubfcribed,  purporting  to  be  3ni  MS-  Jud- 
figned  by  one  John  White,   and  to  be  directed  to  one  John  (2  L-ach,  671. 

Kin",   by  t!:e   name  and  d?,'criptk-n   $F  one    'John  Rtr;p   £fq.* 

n  .  "'  J  &       J1  '   lra;;tiKir.t  dar- 

Berkley-dreet,   Portm  m-fqnare,  London,   for  the  payment  g-.r.g  tlui  defied. 
of  the  fum  of  3o!.  to  him  the  I'.id  dcfrnd.nt,  or  order,'  forty  *$?$$:'. 
days  after  date,  &c.,  which  faid   bill  of  exchange  is  to  the  tkjagi,  pu-port- 
tenor  and  effcd  following:  Jj-Jj 

"  Briftol,  Feb.  2ift,  1792.  r.sm,L'i.tf 

J    Ring,  firged 

"  Forty  days  after  date  pay  to  Mr.  Jeremiah  Reading,  or  ':•--:  i^ef^racf 
"  order,  the  fum  of /.'.8o.  for  value  received,  and  place  1:  -^"nj 

"  to  tlie  account  or  *«  John  White   iil:i  '*'  FU  ?ort 

:t-.t  King. 

«'  To  John  Ring  Eiq.  Berkley-ft.,  Portman-fquare,  Lopd.'' 
he  die  f.ud  defendant  on,  &c.   did   fallcly  make,  forge  and 
counteririr,  ^c^.   upon  the  bjck  of  the  faid  bill  of  exchange 
an  acceptance  in  vittiinfr  purport  ing  to  be  the  acceptance  efthg. 
faid  Job".  Kif:g,  of  the  faid  bill  cf  exchange,  which  faid  falfe 
forged    and   counterfeited    .iccep'ance    is   to  the   tenor  and 
effed  folio vvinj,   viz.   "  John  King,  A."   with  intent  to  de- 
fraud   \\r.  D.  5cc.     There   was  a  icrcond  count  for  uttering 
the  fame. 

It  was  proved  that  the  prifcner  negotiated  the  bill,  which 
was  dirt&ed  to  John  Ring,  and  accepted  on  the  t<:ck  of  it 
by  John  King;  and  that  he  toia  Mr.  Dalby  the  profccutor 
who  advanced  money  upon  it,  that  Mr.  King  was  a  gentle- 
man living  in  Bcrkley-ftreet,  Portrrui;  fquare,  and  a  man  of 
opulence.  It  appeared  in  evidence  that  there  was  no  perfon 
of  that  name,  living  there.  The  prifoner  was  found  guilty, 
but  Mr.  Juftice  Grofe  r^ferved  the  cafe  for  the  opinion  of 
rthe  Judges,  whether  the  bill  of  exchange  were  properly  de- 
-  fcribtd  in  the  indictment,  and  whether  the  offence  laid' in  it 
were  proved.  In  Kiiiry  term  1 7^4  judgment  was  arrefted 

3-  R  3  becaufe 
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Ch.XiX.  §56.  becaufe   the  bill   did   not   in    fact  purport  to  be  drawn  en 

ladlfiment  and      T      jr-  i    '  j    •       ^.i        •      j  •  <-i 

evidence.        J'  &lfl£>  as  laict  in  l"c  -indictment. 

Purport.  Buller  J.    in  delivering  th-r  opinion  of  the  Judges  after- 

wards at  the  O.  B.  obferved,  that   the   indictment  as  drawn 
O  B.  Feb.  1794, 

videz  Leach,  was  abiurd  and  repugivmt  in  itfelf;  k>r  the  name  and  d<.- 
fcripfion  of  one  per  fun  or  thing  could  not  purport  to  be 
another.  That  the  drawer  of  the  indictment  was  led  into 
the  blunder  by  not  recollecting  that  the  bill,  though  drawn 
on  John  Ring,  might  have  been  accepted  by  John  King  ;  ;is 
if  he  h.id  accepted  it  for  the  honour  of  the  drawer,  &c. 
But  he  obferved,  that  the  judgment  being  arrelted  for  the 
informality  of  the  record,  the  piifoner  might  be  again  in- 
dicted for  the  oftence  he  had  been  guilty  of. 

Gilichrift-s  «fc,  And  laflljr,  in  the  cafe  of  one  Anfclmo  Robinfon  Glil- 
MS.  Butler  J.  chriir.,  who  was  indicted  for  forging  "  a  paper  writing,  pur- 
a«d  VIS.  Jud.  porting  to  be  an  order  for  payment  of  money  t  dated  i  J//6  beptcm- 
s.  C.)  far  1794,  with  the  name  Thos.  Er.on  thereunto  fubfcribed, 

Tbevtordpur-    plirporting  to  have  been  figned   by  Thos.   i-.xon,   clerk,  and 

port  imports  what  . 

appears  on  the  to  be  directed  to  George  Lord  Kinnardy  Wm.  Morcluid,  and 
/"'•f'jL'W'*-  Thos.  HammerHey  of,  &c.  bankers  and  partners,  iy  the 

went,     iiicrcjors  •  J 

imjifiment  for       name  a  nd  defcriptlcn  of  LlejTrs.  Ranfen,   Mor  eland,   and  Ham- 

fvrgitig  an  order  _         f  .  . 

for  payment  of  merj/ey,  lor  the  payment  ot  the  turn  or  iol.  &c.  ;  the  tenor 
money,  flating  o£  w{j}ch  faid  falfe  writine,  &c.  is  as  follows,  viz. 

that  it  purported 

to  be  direfted  to         t(  Meffrs.    Ranfon,  Moreland,    and    Hammerfley,   pleafe 


A.K.C.ythe  ({  to  t     M     i3rocrs    or   bearer,   the  fum  of  Ten 

names  of  A.  C.  D. 

end  jetting  forth  (f    Pounds,    for 

o.,       "  SePl-  T  »  th'  J  794-  Thos.  Exon." 

with  intent  to  defraud  the  fiid  Geo.  Ld.  K.  &c.  There 
was  a  fecond  count  for  urt'-ring  it;  and  other  counts  char- 
ging an  intent  to  defraud  other  perfons. 

An  objection  was  made  in  arreft  of  judgment,  that  the 
direction  of  the  bill  was  improperly  def'.ribed  in  the  indict- 
ment ;  and  the  above  cafe  of  Reading  was  relied  on.  And 
upon  a  conference  of  the  Judges  in  Eafter  term  1795,  it  was 
refolved  by  ten  Judges  prcfent,  that  the  judgment  (hould  be 
arrefted  accordingly,  becaufe  the  word  purport  imports  what 
appears  on  die  face  of  the  inflrument.  It  means  the  apparent 
and  not  the  legal  import.  And  that  diis  could  not  purport  to 
be  directed  to  Lord  Kinnafd,  becaufe  his  name  did.  noc 
appear  on  the  face  of  the  bill.  And  Jones's  cafe  and  Read- 
ing's cafe  were  referred  to, 

Builer 
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Buller  T.,  who  delivered  their  opinion  at  the  O.  B.  in  Ch.XIX.  §56. 

....  ...  Ind.r.  -..-. 

July  following,  obferved,  that  old  caies  had  given  rite  to        ividenct. 
much  learning  ?nd  argument  on  the  words /^r/.  ":r,        p- 

and  on  the  neceiFity  of  ufing  one  or   other  of  thofe  terms;  77" 
but  that  no  judicial  determination  that  he  was  aware  of 
£ver  required  that  the  purpsri  and  tenor  fnould  both  be  flued 
in  any  cafe  whatever.     Th.it  thj  purport  of  an  inftrument 
me.int  the  fabihnce  of  it,  as  it  appeared  on  the  face  of  the 
inftrutr.cn t  to  every  eye  .     The  tenor  of  an  in- 

ftrument meant  the  exatl  copy  of  it ;  and  where   that  was 
ftated  the  purport  of  it  muft  ;!y  appear.     That  the 

forms  of  indictments  for  forgery  had  differed  in  different 
inftances,  and  of  lue  ye.irs  had  become  more  complicated 
f'han  they  uied  to  be,  and  in  his  opinion  very  improperly  fo. 
In  one,  which  he  had  feen,  it  was  dated  that  the  prifoner 
forced  a  falfe  writing  in  the  names  of  J.  S.  &c.  I/earing  the 
firm  of  a  warrant  of  attorney,  ivbi.h  faid  "writing  fellows  in 
n'crds,  c?V.  If  an  indi&ment  Hated  merely  that  the 
prifoner  forged  a  paper  writing  to  the  tenor  and  efFe£l  follow- 
ing, and  let  out  th-  inftrument  verbatim,  which  on  the  face 
of  it  appeared  to  be  a  bill  of  exchange  or  other  instrument 
within  the  ilatute  ;  as  then  advifed,  he  faw  no  objection  to  Ante,  $ly. 
it  :  and  at  all  events  if  it  dated  that  he  forged  a  paper  wri- 
ting in  the  name  of  T.  E.,  purporting  to  be  a  bill  of  ex- 
change, to  the  tenor  and  effect,  following,  and  then  ftt  out 
the  bill;  he  thought  it  would  be  good  and  unexceptionable: 
for  the  words  "  purporting  to  be  a  bill  of  txclnnge,"  could 
only  be  necrilary  fur  the  purpofe  of  (hewing  which  of  the 
inflruments  mentioned  in  the  ftatute  the  prifoner  had  forged: 
and  in  order  to  do  that  it  could  not:  be  nectrff.iry  under  the 
word  purport  to  ftate  all  the  contents  of  the  bill.  The  bill 
itfelf  dieted  all  thofe  things,  and  the  law  had  required  that 
an  exa£l  copy  of  the  bill  fhoul.i  be  Hated  upon  the  indicl- 
nlenr,  in  order  that  the  Court  might  Ice  upon  the  record 
th-it  it  \vas  in  form  luch  an  inftrumer.t  as  fell  within  the 
words  and  meaning  of  the  ftatute.  That  the  blunder  i:i 
this  cafe  had  arifen  from  the  circumf1  ince  that  Lord  Kinnard 
and  Mcffrs.  Moreland  and  Hammcriley  had  carried  on  the 
bufinets  of  bankers  under  the  firm  of  LlelFrs^  Ranfon, 
M  ircland,  and  H/jmrnerfu-y  :  and  the  perfcn  who  drew  thiy 
indictment,  forgetting  that  it  was  wholly  immaterial  whe- 
3  R  4  ther 
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ch.xix.  §  S6.  ther  fuch  a  firm  as  Ranfon,  Moreland,  and  Hammerfley 


wjfafce"*  ever  exifted,  or  who  were  the  perfouswho  conftituted  that 
Purport.  firnij  had  t  ikcn  great  pains  to  (hew  that  the  bill  drawn  on 
Ranfon,  Moreland,  and  Hammerfley,  was  drawn  on  Lord 
Kinnaird,  Ivloreland,  and  Hammerfley  :  and  in  order  to  do 
th.it,  he  had  averred  that  the  \>\\\  purported  to  be  drawn  on 
Lord  Kimuird,  Moreland,  and  Hammafley.  But  it  pur- 
ported that  alone  which  appeared  on  the  face  of  the  bill  : 
and  upon  the  face  of  the  bill  Lord  Kinnaird's  name  was  not 
mentioned  \  and  therefore  it  did  not  purport  to  be  drawn  on 
him.  The  confequence  was,  that  the  indictment  was  repug- 
nant and  defective,  and  the  prifoner  was  difcharged  from  it. 
But  as  the  objection  went  only  to  the  form  of  the  indictment 
and  not  to  the  merits  of  the  cafe,  he  was  remanded  to  prifon 
till  the  end  of  the  feffions,  that  the  profecutor  might  be  at 
liberty  to  prefer  another  and  a  better  indictment  againfthim 
if  he  thought  lit. 


i's  cafe,  Again,  in  Edfall's  cafe,  who  was  convicted  on  an  indict- 

s^^T^Ts  ment  winch,  charged  him  with  forging  a  certain  paper 
cor.  ThomfonB.  writing,  purporting  to  be  an  inland  bill  of  exchange,  and  to 
iJtfiU.d"  ke  drawn  by  one  C.  \V.  Wright,  bearing  date,  Winchefter, 

1  4th  Nov.  1796,  and  to  be  directed  to  Richard  Dc/ivny  Henry 
Thornton,  'John  Freer,  and  John  Cornwall  the  younger  ,  bank- 
ers, London,  by  the  name  and  defcription  of  Mrflrs.  Down, 
Thornton,  and  Co.  bankers,  London,  rrquiring  them  ten  days 
after  date  to  pay  to  Mr.  Wm.  Simmons  or  order  81.    los. 
&c.  and  then  letting  out  the  tenor  by  which  the  bill  appear- 
Tiin.  Term,        ed,  as  the  fact  really  was,  to  be  directed   "  to  MeJJrs.  Doivnt 
>798-  "   Thornton,  and  Co.,  bankers,  London."     The  Judges,  upon 

reference  to  them,  held  the  indictment  bad,  upon  the  autho- 
rity of  Gilchrift's  cafe;  though  Bul!rr  J.  dif.ipproved  much 
of  that  determination  ;  which  however  he  admitted  could  not 
be  diftinguimed  from  the  prefait  cafe  (V. 

Ifaac 

(.i]  ride  Rerve's  cife,  O  D.  Jan.  !7r'S»  *  Leich,  933.  the  cnnfiScrarion  of 
whith  was  [>c  idi^g  before  the  juJgri  when  the  l.iil  inentioned  c<fe  was  refervej 
for  their  opinion  One  of  the  objeitions  there  wai  that  the  ir.dktment  c 
that  the  priloner  forged  a  certain  fc.ij  rerei^t,  "  wiih  the  name  C.  Olier  thereunto 
««  fiibfciibcJ,  fur[3r-;ng  to  have  been  n^ned  by  one  Chrijlif  her  Olier/'  &c.  where- 
as C.  Olier  did  not  ncc<.lTmly  purport  to  be  Ch'ifto^bcr  Olier,  but  n^ight  be  Charles, 
Sic.  The  objection  was  for  the  prcfent  over-ruled  by  the  Court,  (confiding  of 
Ileatti  and  Lawrence  Js  and  Thomfon  B.)  thinking  (here  was  a  (hade  of  diftinc- 
tion  between  this  and  Gikh:i  -fs  cafs  5  there  being  no  fuch  nbfolute  repugnance 

bete 
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But  where  Ifaac  Carter  was  indicled  for  forging  and  know-   ch.  XIX  : 
ingly  uttering  a  bill  of  exchange,  defcribed  in  the  indictment    Ir'd^™,nt  ard 
to  be  "  a  certain  bill  of  exchange  requiring  certain  perfons  by        P^p-.r:. 
"  thenameanddefcriptionof  Meffirs.  Down,  &c.2c  days  after          •  —  —  -• 
"  date  to  pay  to  the  order  of  R.  Thomfon  the  fum  of  315!.  y«k  Som^AC 
"  value  received,  andfignedby  Henry  Kutchlnfon  for  T.,  G.,   lSc°>  cor. 
<c  T.,  and  H.  Hutchinfon,  which  bill  of  exchange  fo  falfely   MS.  jud.  ' 
"  made  and  counterfeited  is  as  follows,  (fetting  out  the  bill)  A*  ir.d.shntr:  f» 
t(  &c.  with  intent  to   defraud  G.  Hutchinfon,"  &c.     On  «2S^T,jJ 
proof  that  the  fignature  to  the  bill  "  Hc>r:r\-  Hutckinfon"  was  '*"*"  fl.sr'edfy. 

~  .  ~     '  J  .          .  H.H.,  trfteaa  '.j 

a  forgery,  it  was  objected  that  the  indictment  averring  it  to  purporting  -.r.y  ~it 
have  beenjigned  by  hint,  (and  not  merely  that  it  purported  to  t'^f"'.' 


have  been  figned  by  him),  which  was  a  fubftantial  allegation, 
was  difproved  :  a 
after  conviclion. 


was  difproved  :  and  fo  the  Judges  held  on  reference  to  them,  "  c'~' 


It  is  ufual  to  charge  that  the  party  falfely  forged  and         S  57- 
counterfeited,  Sec.;  but   it  is  faid  to   be  enouah  to  alWe  *P**t*tk 

.:;  d>-  c:wuu.n 

only  that  \\eforged  or  counterfeited  (a\  without  adding  falfely^  lam. 
which  is  fufficiently  implied  in  either  of  thofe  terms  ;  parti-  ^av.ass/  cafe> 
cularly  in  the  verb  to  forge,  which  as  was  firft  mentioned  is  Ants,  f.  i. 
always  taken  in  an  evil  fenfe  in  our  law.     In  like  manner  as 
it  was   adjudged  in  Warbell's  cafe,  2  Rol.  Abr.   82.   that 
where  a   fa£t  laid  in  the  indictment  appears  plainly  to  be 
unlawful,  there  is  uo  need  to  fay  illicite. 

It  is  a  general  rule  applicable  to  this  as  to  other  offences,         £  rg. 
that  an  indictment  on  a  ftatute  muft  in  general   ftt  forth  Ir:- 
the    charge   in    the    very  words  of  the    ftatute  defcribing  «Sl*2 
the  offence  ;  for  equivalent  words  are  not  fufficient.     Be-  cfa- 
fides  which,  as  was  before  fhevvn,  the  inftruir;eiit  itfelf  muft  f.  1^0. 
be  fee  forth,   that  it  may  appear  to  the  Court  to  be  what  it  !  Hawk-<±.  7o. 
is  alleged  to  be.  3'lnrt\  ,3. 

But  a  fuperfluous  defcription  does  not  appear  to  be  ob-  Dunaeu's  cafe, 
jedionablej  as  in  John  Dunnett's  cafe,  who  was  charged  O>^'^;I7?Z» 

°          MS.   Lu'.lsr  J. 
'  _  _  _    and  MS.  Jad. 


here  upon  the  face  of  the  indiSment  as  in  that  cafe  ;  but  they  tef;rved  the  point 
fur  the  opinion  cf  the  Judges       But  it  dees  not  appsar  w.  .  n  was;  for 

thtre  were  other  obje&ions  taken  to  the  conviilion  ;  aaJ  finally  the  prifoncr  wa« 
capitally  conviQed  on  another  indifiment  pending  for  a  fira:.  . 

(a}   Tlie  Latin  words  farrr.rrljr  in  ufe  v.n  f^hnfavlt  ::  .  Mj_ 

liufs  cafe,  2  Lev.  asi.   and  Di.-.;..c  s  ;a:e;  i  S:ra.  19. 

with 
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Ch.  XIX.  $  58.  with  Uttering  and  publiflfing  as  true  "  a  Certain  falfe, 
"  forSed  and  counterfeited  bond  and  writing  obligatory," 
purporting  to  have  been  figned  by  P.  R.  &c.  as  follows: 
«  Know  all  men,  that  we  P.  R.,  W.  G.,  and  W.  L.,  of  L., 

of    &c.  jn 


laying  it  to  be*  "  to  be  paid  to  the  faid  J.  D.,  &c.  by  us,  &c.;  therefore  we 
ting  ob1igLo%  "  are  firmly  bounden  to  the  faid  J.  D.  in  the  faid  fum,  &c.'' 
l<*>dup->nibeft*t.  dated  2oth  November  1790,  &c.,  figned  P.  R.>  &c.,  and 


«d   delivered,    &c.  knowing   it   to   be  forged,  &c. 
It  ujed  inthcjia-  The  indictment  was  founded  on  the  flat.  2  Geo.  2.   c.  2c. 

tute  :  a  bond  beirt?  r  ,  .    ,    ,        ,       ,     ,    ,.     .  ,        .  . 

a  wiring  Mga-  *•  '•  which  has  both  defcriplions,  bond,  and  luriting.obligatorj  : 
tury,  though  the     and  the  obje6Hon  taken  was,  that  as  the  a&  of  parliament 

cwvtrje  da  not  •  \        r  i   •     n  '     i       r  r 

hold  gmcrally.  in  enumerating  the  leveral  mlLruments,  the  forgery  of  which 
it  prohibits,  mentions  both  -,  the  indictment  ought  to  have 
defcribed  the  offence  more  particularly  either  as  a  forgery* 
of  the  one  or  the  other,  and  fhould  not  have  called  it  a  bond  and 
writing  obligatory;  but  in  the  prefent  cafe  fhould  have  de- 
fcribed the  inftrument  as  a  •writing  obligatory,  and  not  as  a 
bond  ;  having  neither  a  defeafance  nor  penalty  annexed'  to  it  : 
and  that  although  a  bond  were  a  writing  obligatory,  yet  that 
the  converfe  did  not  hold  ;  therefore  they  were  not  con- 
vertible terms.  After  conviction,  judgment  was  refpited  to 
take  the  opinion  of  the  Judges  on  this  point  ;  who  in  Eafter 
term  1793  held  that  the  indrumtnt  was  well  defcribed,  and 
the  conviction  proper. 

Eifworth's  cafe  ^n  indi£tment  dated,  that  an  inland  bill  of  exchange  was 
York  Lent  Aff.  drawn  on  the  23d  of  November,  20  Geo.  3.  by  Thomas 
C°r*  Leach,  and  directed  to  Meffrs.  Mildred  and  Walker,  bankers, 


MS.  Buiier  J.      London,   requiring  them  to  pay  to  I.  Harrock  or  order   81. 

and  M.S.  Crown  ,         r          j  r  i  ,     ,r      • 

Caf.  Ref  two  months  atter  date,   ror  value  received    (letting  out  the 

I»d\a*tnt  njitt  .  tenorof  the  bill).     That  Thomas  Elfeworth   (the  prifoner) 

2  Geo.  2.  c.  25.  '  v 

chargii.g  that  the  on,  &c.  the  faid  bill  of  exchange  did  felonioufly  alter  and 
caufe  to  be  altered  by  fnlfely  making,  forging,  and  adding  a' 
cypher  o,  to  the  letter  an.!  figure  .£.8  in  the  faid  bill,  and 

forging,  and  add-  alfo  by  f>ilfi!y  wakrr'g,  fcrg'"gi   and  adding  the  letter^  to  the 


T*£  word  c'!^:t  in  l^ie  ^diti  ^'"  menti°nc(iJ  whereby  the  letter  and 
ike  -words  cftiie  figure  ^.8  before  written  in  the  faid  bill  became  /".So,  and 
t^BtperfajLll  tne  ^"d'u^  word  eight  before  written  in  the  faid  bill  became 
«<  Rifely  m>k-,  efp/jfy..  by  rcafon  and  means  of  which  faid  forgeries  fliid  ad- 

«<  or  forge,  coi:n-      °,  /        ,/-.,L-Hr  •  ri  c        r  -i    c 

«<  terteic,"  &c.    ditions  the  faid  bill  of  exchange,  io  drawn  as  afoi'euid   for 
eight  pounds,  became  and  purported  to  be  a  bill  of  exchange 

6  for 
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:ent  to  defraud  Henry  -Garforth,  C 
ount  ftated,  that  certain  perfons  unknown  .T^j 

-•r  dated  iu  die  firft  count),  and 
in  his  cuilody  and  poffeflion 

the  -i".  and  altered  bill,  and  did  felonioufly 

...me  as  true,  with   the   like  intent, 
.  &c. 

.  Kivicled,  it  was  moved  in  arrelt  of 

judgment,  that  as  this  wns  an  indictment  on  the  ftat. 
2  Geo.  2.  c.  25.  T.  i.  the  words  of  it  muil  be  ftrictly  pur- 
iued  in  charging  the  forgery  ;  which  words  were,  "  if  any 
"  prrfon  fliul!  faifely  make,  forge,  or  counterfeit;"  (whereas 
the  K  ^ed  was,  that  perfons  unknown  did  alter  and 

caufe  to  be  altered,  byfaifily  making,  fcrgingy  and  adding  the 
r  o  to  the  letter  and  figure  £.S  &c.)  ;  that  it  ought 
to  have  been  charged  that  they  falfely  madf+firgefa  and  ccun- 
,.J  fiid  biil  of  exchange  by  falfely  altering  and  add- 
and  that  if  the  forgery  itfelf  were  not  alleged  with 
fufhxient  precifion,  the  charge  of  uttering  and  publishing  was 
alfo  defective  ;  becaufe  the  allegation  was,  that  he  felonioufly 
uttered  and  publiflied  the  fald  falfe  bill  of  exchange  with 
reference  to  the  preceding  charge  of  forgery.  That  feveral 
cf  the  ftatates  againft  forgery  had  the  word  alter  in  them, 
r;'z.  8  &  i/W.  3.  c.  20.  altering  or  rafing  the  indorsement 
on  any  bank  bill.  9  Ann.  c.  21.  f.  57.  forging,  counter- 
feiting, or  altering  a  bond  of  the  South-fea  company. 
II  Geo.  i.  c.  9.  f.  6.  altering^  forging,  or  counterfeiting 
any  bank  bill;  and  ftat.  15  Geo.  2.  c.  13.  forging,  coun- 
terfeiting, or  altering  any  bank  bill  of  exchange.  But  that 
the  word  alter  was  not  ufed  in  the  flatute  on  which  this  in- 
diclment was  founded.  That  in  framing  indictments  on  fta- 
tutes  the  conftant  practice  had  been  in  the  charging  part  to 
follow  flritlly  the  words  of  the  acls,  and  fo  were  the  prece- 
dents. The  counfsl  for  the  Crown  admitted  that  this  in- 
diclment was  rather  informally  drawn;  but  contended  that 
there  was  fufficient  alleged  for  the  conviction  of  the  prifoner 
on  the  fecond  count.  That  the  falfe  and  fraudulent  altera- 
tion of  a  writing  to  the  prejudice  of  another  man's  right, 
was  a  fufficient  description  of  a  forgery  at  common  law  ;  and 
that  the  uttering  or  publiming,  of  which  the  prifoner  was 
found  guilty,  was  charged  in  the  precife  words  of  the  ftatute, 

viz. 
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ch.  XIX.  §  58.   viz.  that  he  fclotaoufly  uttered  and  publifhed  a  falfe,  forged, 

SfJCL/1    ahcred>  and  counterfeited,   &c.   bill   of  exchange  as  true, 

"««•  knowing  the  fame  to  be  falfe,  &c.     Execution  being  refpited 

~  by  Willes  J.  in  order  to  take  the  opinion  of  the  Judges  j  on 

the  J2th  of  April  1780  all  held  that  the  indictment  was 

good  •,  and  the  offence  fufficiently  proved   upon   the  fecond 

tide  s.  c.  pcft,   count :  for  there  was  no  difference  in  fubftance  or  in  the 

989.  for  another  naturc  of  the  charge,  whether  the  indictment  were  for  feloni- 

objection.  . 

oufly  altering  by  falfely  making  and  forging,  or  for  feloni- 
oufly  making  and  forging  by  falfely  altering,  &c. 

CmtchfieitTs  So  in  Crutchfield's  cafe,  who  was  indicted  for  forging  a 

1  {lamp  on  foreign  muflins;  the  indictment,  ftating  the  duty 
to  be  chargeable  for,  on,  and  in  refpefl  of  foreign  muflin,  was 
holden  good  ;  though  the  words  of  the  ftatutc  in  the  claufe 
impofing  the  duty  are  for  and  tipont  in  other  claufes/or,  in 
others  otit  in  others  upon. 

srocker'sc-fe,  But  where  the  indictment  dated  that  the  defendant 
Saik.  342-  forged  or  caufed  to  be  forged  a  bill  of  lading,  it  was  holden 

5  Mod.  137.  f 

Waicofs  cafe,     bad  for  uncertainty. 

Holt's  Rep.  345. 

*  rg.  The  intent  to  defraud,  which  has  been  touched  upon  be- 

jntem  to  defraul,  fore,  muft  be  ftated  in  the  indictment,  and   pointed  at  the 

particular  perfon  or  perfons  againft  whom  it  is  meditated  ; 

and  the  proof  muft  tally  with  fuch  averment,  otherwife  the 

prifoner  will  be  entitled  to  an  acquittal. 

Rex  v.  Harrifon,  Harrifon  was  indicated  for  forging  a  receipt  upon  the  (tat. 
MS.,BuU«r't  7  Geo.  2.  which  makes  it  felony  to  forge  fuch  receipt  with 
(i  Leach,  115.  intent  to  defraud  any  perfon.  Some  of  the  counts  in  the 

S.  C  ) 

Anrc/f. -,6.  s.c.  indidtment  laid  the  offence  to  be  with  intent  to  defraud  the 
•-.  Bonier  point.  London  AfTurance  Company  and  the  Bank  of  England  alter- 
nately. It  was  objected,  that  a  company  or  corporation  was 
not  a  perfon  :  and  that  the  Legifl.iture  had  fo  decided  by 
paffing  the  Rat.  31  Geo.  2.  c.  22.  f.  78.  which  after  reciting 
that  doubts  1ml  arifen  whether  the  word  perfon  in  the  flat. 
2  Geo.  2.  c.  25.  extended  to  corporations  or  companies, 
enacted,  that  they  who  were  convicted  of  the  offences  in 
that  ftatute  fliould  have  the  fame  punifliment  if  they  com- 
mitted them  agairift  a  company  or  corporation  as  if  againft 
any  perfon :  but  it  did  not  mention  the  offences  comprifed 
in  the  (tat.  7  Geo.  2.  The  Court  referved  this  point  for  the 
opinion  of  all  the  Judges,  who  decided  in  favour  of  the  pri- 
$  foner, 
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toner;  and   he  was   difcharged.      Shortly  after,  the    ftat.  Ch.xix.  §r9. 
18  Geo.  3.  c-  18.  was  paded  to  remedy  this  defeat.  '': 

But  the  indictment  need  not  (late  the  manner  in  which  '••'-••'  " 


the   party  is  to  be  defrauded,    for  that  is  matter  of  evi- 

,  Mjr.'.tr  cf  dt- 

cence.  .  fra*di*g. 

In  Powell's  cafe  one  of  the  objections  was,  that  it  was  not  Powell's  c'fc, 
averred  that  T.  Barrow,  whofe  name  appeared  to  be  figned 
to  the  forged  receipt,  meant  Taylor  Barrow,  with  intent  to 
defraud  whom  the  forgery  was  laid  in  one  of  the  counts. 
That  the  manner  in  which  the  forged  receipt  of  ftock  was  to 
operate  in  prejudice  of  Mr.  Barrow  ought  to  have  been 
averred  in  the  indictment  ;  which  mould  have  dated  that 
Taylor  Barrow  was  the  proprietor  of  fo  much  ftock  ;  that 
the  prifoner  perfonated  him  in  the  faie  and  transfer,  &c., 
and  transferred  it  to  fuch  a  perfon  in  his  name,  &c.  ;  and 
it  was  not  fufficient  merely  to  ftate  that  the  forgery  was  com- 
mitted with  intent  to  defraud  T.  B.  generally.  But  it  was 
holden  fufficient  by  the  Judges  that  the  offence  was  defcribed 
in  the  words  of  the  act  :  and  that  whether  it  were  or  were 
not  meant  to  defraud  Taylor  Barrow  was  matter  of  evidence, 
which  the  jury  had  found.  Befides  there  was  a  fecond 
count,  wherein  it  was  laid  with  intent  to  defraud  oneSykes. 
If  therefore  there  were  no  fuch  perfon  as  Taylor  Barrow,  or 
if  he  had  no  (lock,  ye:  as  the  receipt  had  in  form  the  con- 
flituent  parts  of  a  receipt/or  the  transfer  of  Eaft  India  ftock, 
that  was  fufficient. 

So  in  Elfworth's  cafe  before  mentioned,  Buller  J.   upon  IHV, 

-the  conference  ftarted  a  fimilar  objection,   that  it  was  not  ™'e'{:j*' 

1  i'.  i  - 

ft  ated  that  the  bill  was  uttered  or  tendered  to  the  perfons  «*mfW*»*- 

whom  it  was  laid  the  prifoner  meant  to  defraud  ;  and  there-  ^«''?<v/ 

fore  that  it  did  not  appear  to  the  Court  on  the  face  of  the  »'  "^  »"  & 

indictment  that  the  tranfa£tion  was  fuch  as   thofe  perfons  "hi'i^al  ultL'** 

could  be  defrauded  by  it  ;   which  always  was  the  cafe  where  te  'h<parrjr,  "<•"•£ 

f        i  .,-...  _,          intent  to  defraud 

the  name  of  a  drawer,  acceptor,  or  indorfer  is  forged.     But  ^^m  ttZjen 
all  the  other  Judges  held  that  the  indictment  was  good  alfo  "  w  M  b**e 

-  .  r       n         r          •  rr~    •  *""  :t>"tmi:t'<t' 

la  this  refpedt  •,  for  it  was  fuficient  to  purfue  the  words  re-  iawtj:  xt.-r 
of  the  act  which  conftitute  the  offence,  and  it  was  matter  ™-:n7-''  kf  ""«* 

be  JtfrsL.: 

of    evidence    whether    the   prifoner    intended   to   defraud  tb,*gb  i. 
the  perfons  named   by  tendering  the  bill  in   payment  to  tbtim\:- 


them,  or  how  otherwife,  i>  matter 

d:**:. 

As 
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Ch.  XIX.  §  *o.       As  to  the  manner  of  defcribing  the  perfons  ^giinft  whom 
IndiBmtnt  and    tne  forgery  [s  intended  to  operate,  the  following  cafes  have 

evident  e. 
Persons  defraud-    OCCUrred. 

^  '  Henry  Lovell  was  indicted  for  forging  an  order  for  pay- 

5  60.  ment  of  money,  purporting,  as  the  indictment  dtrfcribed,  to 

Defcr-ption  of  be  an  order  under  the  hand  of  Henry  Harvey  Atlon,  and  di- 

%  &c.  reeled   to   Mffit.  Drummond  and  Company,  Chnring-crofs, 

R  v  Lovell  ky  t^ie  name  °f  ^n  Orummond,  Charing-crbfs,   by  which 

O.B.  Sept.  1782,  faid  ofder,  &c.  tbefaid  Meffrs*  Drnmmond  and  Company  were 

Ji!iUerJ0s!Id     *  tequired  to  pay  the  bearer,  or  order,  the  fum  of  £.  id  :  ic; 

MS.  Crown  Caf.  which  faitl  order,  &c.  is  as  follows,  viz. 

Ref.  and  MS.  ..  T     __  _ 

jud.  c  Mr.  Urunimond,Channg-crofs.  25th  Aug.uft  1782. 

(i  Leach,  282.  «  Pleafe  to  pay  the  bearer,  or  order,  ori  demand  £.  ro  :  16 

An  indiEimcnt  <e  and  place  it  to  account,  per  me,                   H.  H.  Aflon.'' 

fiprgh  1%"  with  intent  to  Defraud  H.  H.  Aaon.     The  fecond  count 

Wai  direffed  to  was  for  uttering  the  faid  order,  and  laid  like  the  firft.     The 

MefTrs.  Drum-        1-1          »   r          1  i-»         i 

mond  and  Com-  tmr"  and  lourth  counts  were  like  the  preceding  ones,  but 
panv,  by  the  name  laid  with  intent  to  defraud  Robert  Drummond  and  the  other 

ef,  &c.  is  fuffi-  . 

cientfy  certain.       partners  in  the  houle  byname.     Ihere  were  other  counts, 
laid  as  the  firft  in  manner  above  fpecified.    After  conviction 
a  motion  was  made  in  arref!  of  judgment,  that  the  indict- 
ment charged  the  note  to  be  drawn  on  Drummond  and  Com- 
pany by  the  name  of  Mr.  Drummond^  Charing-crof^  whereas 
the  names  of  the  refpe£live  partners  ought  to  have   been 
mentioned,  inflead  of  giving  the  fhort  defcripiion  of  Drum- 
mond and  Company:  and  it  was  alleged  that  on  fearch  of  pre- 
cedents none  could  be  found  of  an  indictment  drffwn  in  this 
form.     At   a  conference  of  the  Judges  on  6th  Nov.  1782* 
they  all    held    the   indictment  good.     The    quedion   was, 
\vhether  any  perfon  or  perfons  were  defcribed  by  the  words, 
'*  MtJJ'rs.  Drummond  and  Company"  or  whether  they  were 
totally   unintelligible,  and  a   defcription'  of  nobody.     The 
Judges  faid  they  muft  uncTerftand  them  as  every  body  elfe 
did,  namely,  as  meaning  the  partners  in  the  partnership  in   ; 
the  banking  houfe,  it  being  a  fenfible  ami  certain  pointing 
out  of  the  perfons  intended  by  the  draft ;  and  it  was  not 
neceilary  to  ilate  by  name  who  thofe  partners  were  in  that 
part  of  the  indictment.     Gould  J.  laid,  that  to  require  the 
particularizing  of  all  the  partners  would  be  of  dangerous 
confequence  to  fuch  profecutions  ;  fome  of  them  might  not 
tfer  known.      And  it  alfo  feemed  to  Duller  J.  and  other 

Judges 


Forgery.  99 1 

Judges  that  if  the  words  "  Me  firs.  Drummond  and  Com-  ch.  xix.  §60 
*'  pany,  Charing- crofs,  by  the  name  of,"  had  been  omitted,    ^.difimtrt  *r.d 
and  the  indictment  had  only  (tated,  according  to  the   fa£t,  P.rji^s  defraud- 
that  the  bill  was  directed  to  Mr.  Drummond,  Charing-crofs,  cd' 
it   would   have  been    fuiJticient  :  and  ;is  the  indictment  was 
framed,  the  only  queftion  was,   whether  Drummond   and 
Company  were  meant  by  the  prifoner,  which  was  eftabi! 
by  the  verdict. 

Mary  Jones  and  Henry  Palmer  were  indicted  for  f  -es  and  PaU 

denture  of  apprenticeftiip,  and  all")  a  receipt  for  money,  "_e'' 5  Cifr>o-8' 
with  intent  to  defraud  A.  B.,  occ.  //••.  of  ike  ft  aft  of  EWK  B. 

the  fans  of  jharitable.fund  of  the  fons  of  the  i^sm'ru°far 

clergy  is  railed  by  voluntary  contributions,  and  allotted  by  f^i^.gan'^eUn- 
the  fecretary  equally  among  all  the  (towards,  to  be  difpofed  £&£  and"! "re- 
of  by  them  to  .  -.vs  ami  children  of  deceafrd  clerpy-  "p'firmonej, 

. .  L   •    j  •  -       •  TV.        -r         T  *"!b  tnter!t  ">  &- 

men,  according  to  ineir  ducrction.      1  he  priloner  Jones  w.ss  fr^d  A.  B.  c. 

a.  clergyman's  widow,  :.din>j  by  means  of  cliffs  in-  ^c-  the ftwrd* 

,       u  '      .       r    a        .  n         i       ,    ef"*f"fl 

acntures  and  the  receipt  indebted  taereon  that  (he  had  6«B^afecfag; 
placed  her  fon  as  an  .lie  obtained  in  concert  J^"""*  ty  pr<xf 

tlw  tbe{:. 
with  the  other  pniorier  an  -1  one  of  the    Rewards  Wtfcrfij^fruw 

on  the  treafurer  c.  :v  for  vjol.  as  ;m  apprentice  fee.  '"'* 

fund  raijed  ry 

Tiie  forgeries  were'clcarly  prove*!,  and   the  prifcners  found  *•••  •••r.tary  c±>.:  i- 

But  it  w-is  fubmittrd  t!iac  th.e  oiR-nce  amounted  only  wJticAttta* 

.0  a  niif.ltmeanor  at  common  law,  and  true  this  was  nor  fuch  r*'^  t~£- 

.  :ies  of  property  as  fell  '.viihin  any  of  the  acls  rtliting  to  fbtftrgtryj* 

rv.     But  bv  liyre  B.   fyr^crv  is  trie  laifc  making  of  an  'ai-'^«». 

Thomas's 
inurnment,  whicii  purports  OB  t  •..  :;>  be  good  and  caie,  an-.e,  f. -6, 

:"or  die  purpofes  t'ur  which  i(  |  -A-ith  a  dt 

to  defraud  any  perfon  or  pcrfons.     The  flatutes  ^i  Geo.  2. 
f.  78.   and  tiie  li.:.  i  i  .vtre  made  to 

-    members  of  a 

.ation,  which   ii  ;          ..     .    -,  ,ci    under 

the  words   "  /  :i::e  there  is  an  incor- 

poration, the  mosKy  becomes  the  property  of  the  whole 
body,  and  not  of  th^  individuil  members  who  compofe  it. 
But  iu  the  prsfesit  cafe  the  ftvcral  Rewards  were  the  abfo- 
lute  owners  of  tluir  r_fp.C.tive  (hares  of  the  fund:  it  was 
their  money,  put  into  their  hands  upon  a  trull,  and  if  chey 
had  funk,  it  improperly  or  paid  it  wrongfully,  they  would 
perhaps  be  anfwerable  :  but  unouiflicnably  it  was  their 
money  as.  againlt  aji  th,  -  fubfcribcrs. 

It 
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ch.  xix.  §  6r.      It  feldom  happens  that  diredl  proof  can  be  given  of  the 

Indictment  and  r»_      r  r  JL  r  •  i_ 

evidenre.  Vei7  *"  °*  forgery ;  and  where  the  forger  is  not  the  utterer, 
-  a  difficulty  has  fometimes  occurred  as  to  what  (hall  be 

§61.  deemed  fufficient  evidence  of  the  fa£V,  of  forging  •within  the 
Proof  of  tbt  «a  ^  county  laid,  a  difficulty  which  does  not  occur  upon  the  iflue 

f.f  jorgeif  tvttbir.  J  ' 

ike  coumy  of  non  aflumpfit,  in  an  action  upon  fuch  an  intlrument,  the 

action  being  tranfuory. 

Parkes'  and  Parkes   and   Brown,  whofe   cafe   was  before   noted   fur 

anu*".  49!, e  another  point,  were  indicted,  the  firft  for  forging,  the  other 
MS.  jud.  for  uttering  a  forged  promifTory  note  for  five  guineas. 

Finding  a  rote        r_,  ,       i         c    f>     i          i        •          r 

ffgtfbj  A.  in  There  was  no  doubt  of  Parkes  having  forged  the  note  in 
tkek*ndtofK,  tjje  fame  name  as  the  other  prifoner,  and  with  his  concur- 

ivbo  uttered  it  in 

the  county  of  M ,  rence,  but  pretended  by  the  latter  when  he  uttered  it  to  be 
m  ivbifii  alfo  A.  j  £  j  •  brother,  whom  he  reprefented  as  a  man  of 

°iuas,  (bcugh  not 

f  reient  at  the  fait  fortune  in  a  lucrative  employment.  The  venue  was  laid  in 
mrriJaKtlft&e  Middlefex,  bat  the  only  evidence  which  was  offered  to  (hew 
rote  havmg  men  that  the  forgery  was  committed  there,  was  that  Brown,  be- 

forped  Ay  A.  in  i  i  T>     i  • 

that  county;  tween  whom  and  iarkes  an  intimate  connexion  was  proved 
r'^ugh  other  notes  to  exjft  ^^  uttered  it  in  Middlefex,  (Parkes  not  being  pre- 

ff  the  fame  kind  .  •  <•      , 

wire  there  fand  fen t  at  the  time,  nor  for  aught  appeared  cognizant  of  the 
*foni>:.m.  faft);  and  that  upwards  of  forty  of  the  fame  fort  of  five 

guinea  notts  in  blank,  without  any  fignature,  were  found 
upon  Parkes  in  the  fame  county  ;  all  of  which  notes  as  welfr 
as  the  one  in  cjueflion  were  dated  "  Ringhton,  Salop  j"' 
and  alfo  a  receipt  was  found  upon  Parkes  tinder  cover,  ad- 
drefled  to  Brown,  for  2il.  for  4  five  guinea  bills.  Both 
the  prifoners  were  convicted.  But  aft'^r  argument  in  the 
Exchequer-chamber  a  majority  of  the  Judges  held  the  con- 
vicYion  wrong  as  to  Parkes ;  there  being  no  evidence  that 
the  forgery  was  committed  by  him  ;'//  MiddlefeXy  where  it 
was  laid.  For  they  thought  that  the  bare  faft  of  the  note 
being  uttered  there  by  the  other  prifoner,  taking  him  even 
to  be  an  accomplice,  was  no  evidence  of  the  forgery  itfelf 
having  been  committed  there.  But  fome  of  the 
were  not  fatisfied  with  this  opinion,  thinking  that  the 
of  finding  the  forged  inftrument  in  the  county,  in  which 
alfo  it  appeared  that  the  forger  himfelf  was,  was  evidence, 
in  the  abience  of  other  proof,  of  the  facl:  of  the  forgery 
having  been  there  committed.  The  majority  agreed  that 
jt  was  a  queftion  of  evidence  for  the  jury;  but  thought  that 
there  was  no  proof  in  this  cafe  to  warrant  the  coaclufion. 

IX,  As- 


\ 
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ch.  x:x  §62. 
IX.  As  to  the  Competency  of  Witness  s  to  tat  Fa8 

of  the  Forgery. 

There  is  fome  difficulty  upon  this  point,  not  in  afcer-        §  62. 
taining  the  pra&ice  which  has  long  prevailed  ;  for  that  has  Watr*"«ifc 
been  uniform  in  rejecting  every  witnefs  \vhois  interefted,  at  Hard-  3~2- 
the  time  of  his  examination,  in  fetting  afide  the  inftrument  j^  pi.  4 
alleged  to  be  forged,  upon  which  if  genuine  he  would  be  li-  Vi  •-  MS<  Sum> 
able  to  be  fued  ;  but  in  reconciling  that  practice  in  all  cafes 


with  the  principle  laid  down  in   Abrahams  v.  Bunn,  Bent  48urr 
v.  Baker,  Smith  v.  Prager,  and  that  clafs  of  cafes,  by  which  ^Og" 


it  is  now  fettled  as  a  general  rule  that  unlefs  the  witnefs  is  Rc?'  6o 
to  derive  an  immediate  advantage  from  the  verdict,  if  fa- 
vourable, or  can  give  it  in  evidence  on  his  own  behalf  in 
any  other  fuit  to  which  he  is  a  party,  the  objection  of  inte- 
reft  only  goes  to  his  credit  and  not  to  his  competency. 
The  rules  of  evidence  are  faid  to  be  the  fame  in  criminal  as  Atfornf 

ra'  v-  Le  Mer- 

in  civil  cafes;  and  as  the  object  muft  be  the  fame  in  both,  chant,  Exch. 
to  arrive  at  truth,  there  is  nothing  in  reafon  to  eftablifh  a  E 

2  1  em  Rep. 

difference,  unlefs  where  the  neceflity  of  the  cafe  furnilhes  201.0. 
an  exception  in  admitting  the  party  injured  to  give  evidence 
againft  an  offender  from  whofe  conviction  he  is  to  derive 
fome  advantage  to  himfelf,  ne  maleficia  remaneant  impuni- 
ta.  That  reafon  however  does  not  hold  in  the  prefent  cafe 
for  the  adrmflibility  of  the  witnefs  whofe  hand-writing  has 
been  forged  ;  for  although  he  muft  neceiTarily  know  with 
more  certainty  than  any  other,  whether  the  inftrument  be 
or  be  not  of  his  own  making  ;  yet  as  in  many  inftances  he 
has  a  direct  intereft  in  fetting  it  aGde,  and  as  the  fa&  of  his 
hand-writing  may  be  afcertained  with  reafonable  certainty 
by  others,  the  common  and  primary  rule  of  law  prevails, 
that  where  fuch  inter-ft  appears  the  party  is  incompetent  to 
depofe  to  any  facl  which  goes  to  difprove  the  genuinenefs 
of  the  inftrument. 

If  it  were  even  admitted  that  this  practice  is  in  fome  in- 

ftances not  altogether  reconcileable  with  the  rule  before  men- 

tioned, as  laid  down  in  Bent  and  Baker  and  the  other  cafes,  it 

might  be  fufficient  to  fay  that  the  long  continuance  and  unt- 

verfality  of  fuch  practice  has  now  fully  eftablimed  the  cafe 

^ry  as  aa  exception  to  that  rule.     But  it  is  not  fo 

3  S  flear 
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Ch.  XIX  $  62.  clear  that  the  rejeclion  of  the  witnefs  in  this  cafe  furnifhes 
fuch  an  exception.  For  without  entering  into  the  queftion 
how  far  a  conviflion  in  a  criminal  cafe,  founded  on  difinte- 
refled  teftimony,  would  be  evidence,  at  leaft  prima  facie, 
againft  the  convift,  or  thofe  claiming  under  him  in  a  civil 
fu.it  upon  the  fame  inftrument,  where  the  fact  of  the  forgery 
was  dircftly  in  iffue,  (a  point  upon  which  the  diftinftions 

(a)  Cilb.  L.  of   taken  by  Lord  C.  B.  Gilbert  and  his  reafonings  thereon,  as 

Evidence,2C.&c.  ,,  •    •  r       t  i    r       •  r  r 

(laii edit.;,  and  vve^  as  the  opinions  or  others,  are  deterving  ot  great  conu- 
zBac.  Abr.  614.  deration  before  it  is  ruled  in  the  negative  -,(«))  yet  in  all  cafes 

&c   and  -vide  ,  r  .        -  •         r  <•      \     c          i          \ 

Bull.N.  F  24.5.  01.  telony,  at  lealt,  where  the  forgery  is  ot  fuch  iort  that  the 

Watt's  cafe,  party  accufed  might,   if  the  writing  were  genuine,  have,  his 

Per  Holt  c.' j.  remedy  thereon  againfl.  the  witnefs,  or  the  latter  lofe  his  re- 

at  Guildhall,  medy  againft  him,  it   is  clear  that  the  witnefs  has  a  direct 

I4Geo.  3.   and      .  ,,    .         ,  -o-  r       i        r  •   /-  ir 

S.  P.  5  Ann.  in  mterclt  in  the  conviction  •,  becaute  the  iecunty  itlelt  as  well 
C.  B.  3  Com.  as  t]ie  remejy  is  I0ft  to  the  .offender  by  the  attainder  and  for- 
Strickiandv.  feiture  (£) ;  and  it  cannot  be  prefumed  that  tlie  Crown,  at 
teraSu'mVAflhef"  w^ofe inltance  the  conviclionvvas  procuredon  theveryground 
1767,  cor.  of  the  falfity  of  the  writing,  would  be  fo  inconfiilent  with 
from'h'is  M^in  '^^^  as  to  attempt  to  fet  it  up  again,  even  if  it  were  not  le- 
yT«rmRep.  gaily  eilopped  by  its  own  aft  on  record  (c}.  And  even  in 
186  S.  P  and'  °ther  cafes  of  felony,  where  the  forgery  w.is  committed  for 

Cook.  v.  shoii,    the  benefit  of  a  third  parry,  an  intereit  Hill  exids  in  the  wit- 
5  Term  R.  *e6. "'....  .  .          ... 

and  nVin.  Abr.  "e-S)  who  is  bound  by  the  writing,  if  genuine,  to  procure  a 

95-  conviction  :  for  independent  of  the  Hiicrcdit  thereby  thrown 

ch^fl^o'  on  the  i»--^^^,t,  which  is  inliiU-d  on  by  feme  as  a  fufFi- 
(c}  Vide  Co,  cient  reai'cn  in  itfe!f(</)  for  excluding  fuch  teftimony  •,  al- 
Lit.  352  a.  ad>.  tJiou,,^  t]ie  conviction  would  in  that  cafe  be  no  legal  evi- 

and  ^  Inft.  39. 

zHawk.  deuce  to  avoid  the  inftrumer.t  in  a  civil  aclion  by  or  againft 


.A6'/'*4  arid  fuch  third  perfon,   to  whom  the  rule  of  res  inter  alios  aft  a 

2  Mb.  Sum.  346. 

Sed -vide  &.  v.     would  juftly  apply;  yet  the   difficulty  of  fuing  thereon  or 

H^rd'v^'vsTnd  fetPng  lt  up   again   would   at  le::it  be  increafed  from  the 

Smiih  v.  tjra-er,  known  ufual  practice  of  the  court  to  impound  inllruments 

J'  found  by  the  verdift  of  a  jury  to  be  forged  :  and  the  difficulty 

of  proof  alfo  to  the  third  party  interested  in  the  civil  aftion 

might  poffibly  be  inhanced  by  the  conviction  of  the  fabri- 

r,J<Co.  Lit  (~.b.  cator  for  forgery,  which  being  a  fpecies  of  the  crimeu  falfi 

renders  him.  in  all  instances  an  incompetent  witnefs. 

563.        .    But  on  whatever  grounds  the  intereft  of  the  party  whofe 
'i'.terejied  wit-     jiaud  i$  forged  may  be  fuppofed  to  red.  if  he  be  in  faft  in- 

Tf/^i  nit  ailr-tf-  •     ' 

jtii:.  tercfted 
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terefled  in  fetting  afide  the  inftrument,  fuppofing  it  genuine,  Ch.  XIX.  §  63. 
either  as  againftthe  prifoner  or  anyother,  all  the  cafes  eftablilh          ""/a. 
that  his  evidence  is,  to  the  point  of  the  forgery  at  leaft>  i:i- 
admiffible.     I  fhall  begin  with  fome  of  the  earlieft. 

In  Watt's  cafe,  upon  an  information  for  forgery,  it  was  Watt's  cafr, 
holden  that  no  perfon  who  could  have  any  advantage  by  the 
conviction  could  be  a  witnefs  for  the  King. 

In  Ruflel's  cafe,  who  was  indicled  on  the  ftat.  2  Geo.  2.  RuflePs  cafe, 
c.  25.  for  forging  a  certain  acquittance  and  receipt  with  ^p^e 
intent  to  defraud  Roger  Gately  a  folicitor,  (the  receipt  con-  Carter  B. 
taining  feveral  items  of  account  between  them  for  money 
difburfed,  &c.),  Mr.  Gately  was  ruled  to  be  no  witnefs  to 
prove  the  forgery  of  his  name  fubfcribed. 

In  Peter  Caffy's  cafe,  upon  an  indictment  for  forging  the  Caffy'scsfj, 
indorfement  of  '«  Jofeph  Gardiner"  upon  a  promiflbry  note  Dento??k[s '"' 
made  payable  to  him  or  order,  held  per  Raymond  C.  J.,  c'ted  in  Sent. 
Denton  J.,  and  Hale  B.,  that  Gardiner  could  not  be  a  wit-  Forfier>s  lVIS* 
nefs  to  prove  that  the  hand-writing  was  not  his,  being  a 
party  interefted, 

In  Rhodes's  cafe,  upon  an  indi£tment  for  forging  a  letter  Rhodes'*  cafV, 
of  attorney  to  transfer  (lock  in   the  name  of  Heyfham  the  2Sua.723. 
proprietor,  Mr.  Juftice  Fortefcue  rejected   Heyfham  as  a 
witnefs  to  prove  the  forgery. 

There  is  another  cafe  in  print  of  one  Robert  Rhodes,  R.  v.  Robt, 

before  Mr.  Baron  Reynolds,   which   feems  to  have  carried  Rhod«>  °  5- 

'  >?*->  c°r-  *»-/  • 

the  rejection  of  a  witnefs  on  the  ground  of  intereft  a  great  noli*  B. 

way.  The  prifoner  was  tried  for  the  forgery  of  a  will  of 
one  Thompfon,  dated  1736,  in  which  he  was  named  exe» 
cutor ;  and  in  order  to  difprove  the  hand-writing  of 
Thompfon,  one  Carter  was  called,  who  claimed  as  exe- 
cutor under  a  fubfequent  will  dated  1737.  His  competency 
•was  objected  to,  becaufe  he  had  an  intereft  in  eftablilhing 
the  latter  and  invalidating  the  former  will.  To  this  it  was 
anfwered,  and  apparently  with  fome  weight,  that  he  had  no 
manner  of  intereft  in  overturning  the  firft  will ;  for  whether 
•it  were  a  true  or  a  falfe  one  the  laft  was  equally  valid,  if 
fufiicient  in  itfelf :  and  its  fufficiency  could  in  no  event  de- 
pend upon  the  refult  of  the  impending  trial,  allowing  all  the 
weight  to  the  verdict  which  it  might  be  fuppofed  to  have ; 
-but  it  muft  (land  or  fall  upon  its  own  ground.  The  wi: 

382 
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ch-XI,^3  63-  was  however  reje£led  ;  but  for  what  reafon  does  not  appear. 

W'ltr.'-lfli 

>L  Perhaps  it  would  be  difficult  to  Ihew  how  far  even  the  cre- 

dit of  fuch  a  witnefs  was  affected. 

n&Bull  N.  P.  And  jf  t])e  executor  be  a  bare  truftee,  claiming  no  bene- 
ficial intereft  under  the  will,  1  conceive  that  the  fame  rule 
which  governs  in  civil  cafes  would  prevail  in  this. 

§  64.  Incompetency  arifing  from  intereft  in  the  event  of  the  ver- 

Incampetency  a*  to  ^j^    where  it  really  exifts,  extends  to  preclude  the  party  from 

other  evidence  of  '  r  •    •  t. 

tbefaS  of  for-  giving  other  evidence   as  well  as  that  of  negativing  the 

gery'  hand-writing,  which  tends  to  prove  the  faft  of  the  forgery. 

Rexv.  Geo.  Therefore  the  executor  of  a  perfon,  whofe  promiffory  note 

Bunting,  Thet-  ^  j  been   forrrecl     was   by  Mr.  Baron  Adams  rejected  as  a 

ford,  March  . 

1767,  Scrjt.       witnefs  to  prove   what  the  pnfoner  laid  to  him  when  he 
Forfter'i  MS.      tendered  him  the  note  for  payment. 

§  6^.  It  being  eflential  to  prove  the  identity  or  non-exiftence  of 

T'*of  of  identity   t^    perfon  whofe  name  is  charged  to  be  forged,  fo  far  as  to 

or  HtH'tXtflence  of  •   •  r      i        r 

perfon  whofe  name  (hew  that  it  is   not  the  hand-writing  of  the  lame  perion 
itfurgta.  which  it  purports  to  be;    it  has  been  often  in  queftion 

by  whom,  and  in  what  manner,  fuch  faft  can  be  proved. 
,  Sponfbnby'scafe,       John  Sponfonbv  was  indicated  for  forging  an  indorfement 

0.8   ]uly  1784,    .      J  r-.-,TMi-          T,  LMI      r          t. 

i  Leach,  374.  m  the  name  of  William  Pearce  on  a  bill  of  exchange,  drawn 
by  Richard  Davis  in  favour  of  William  Pearce  on  Crofts 
and  Co.  for  four  guineas.  The  report  dates  that  William 
Pearce,  the  fuppofed  payee,  was  an  intimate  acquaintance  of 
Davis  the  drawer,  and  had  received  a  letter  of  advice,  fig- 
nifying  that  fuch  a  bill  had  been  remitted  to  him,  and  de-1 
firing  him  as  an  ac~l  of  friendihip  to  pay  the  produce  to  one 
Coles  in  difcharge  of  a  debt  which  Davis  owed  him.  The 
bill  never  having  come  into  Pearce's  hands,  and  he  having 
no  demand  on  Davis  for  the  amount,  it  was  agreed  that  he 
was  a  competent  witnefs  t.o  prove  that  the  indorfement  was 
not  his  hand-writing.  But  it  being  alto  necellary  to  flvcw 
that  he  was  the  identical  William  Pearce  to  whom  the  bill 
was  made  payable  ;  and  as  Davis  the  drawer,  whofe  tefti- 
mony  was  confulered  as  the  beft  evidence  of  the  fa£r,  was 
not  prefent  to  atteft  it ;  the  letter  of  advice  which  Pearce  had 
received  from  him  was  holden  insufficient  for  the  purpofe; 
smd  Pearce's  teftimony  to  fhew  the  hand-writing  to  be  forged 
was  finally  rejected:  for  though  it  might  not  be  his  hand- 
4  writing,; 
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writing,  yet  it  might  be  the  hand-writing  of  another  Wm.   Ch.Xix.  ^65. 
Pearce  to  whom  the  bill  might  be  payable.  ../^«i. 

Without  considering  any  other  point  of  evidence  which 
occurred  in  this  cafe,  it  may  be  doubted  whether  the  fa£t  of 
this  Wm.  Pearce  being  an  intimate  acquaintance  and  corre- 
fpondent  of  the  drawer,  and  no  evidence  being  given  of  the 
exiftence  of  any  other  Wm.  Pearce,  to  whom  it  might  be 
SuppoSed  that  the  bill  was  made  payable,  was   not  fufficient 
evidence  of  the  identity  of  the  payee  :  and  as  far  as  that  goes  y^  p,,,.,  ufe 
his  teltimony  would  rather  prefs  againft  his  intereft  dun  for  Poft« 
it;  though  it  is  otherwiSe  as  to  the  falsification  of  the  in. 
dorfement.     For  taking  him  to  be  the  Wm.  Pearce  to  whom 
the  bill  was  made  payable,  if  the  indorfement  had  been  genu- 
ine he  would  have  been  liable  to  an  aclion  at  the  Suit  of  ndt  Birt  and 
Davis  ;  not  havmg  applied  the  money  according  to  his  order,  orGtovtr,1"*""* 
It  feems  therefore  that  he  had  no  manner  of  intereft,  but  Kenhaw, 
rather  the  contrary  in  proving  himfelf  to  be  the  real  payee; 
but  that  he  had  an  intereft  or  rather  a  bias  in  proving  that 
the  indorfement  was  not  his  hand- writing. 

And  in  a  fubfequent  caSe  in  the  Same  book  it  is  reported  Pa  r'scafe,O.B. 
that  Ifaac  Hart,  a  proprietor  of  (lock,  whoSe  perton  and  fig_  l  S?^a  Leach, 
nature  were  aflumed  by  the  prifoner  Parr  in  endeavouring  P»».  tit.  Falft 
to  receive  the  dividend  due  to  him,  was  examined  as  a  wit- 
nefs  to  prove  his  identity,  by  teftifying  the  amount  of  the 
ftock  he  had  at  the  Bank,  and  that  the  &m  for  which  the 
prifoner  had  obtained  the  dividend  warrant  was  the  exa& 
Sum  due  te  him  at  the  time.     But  he  was  not  examined  to 
the  falfity  of  the  Signature. 

James  Downes  was  tried  upon  Several  charges  of  forging,  Downes'i  cafe 
and  uttering  a  bill  of  exchange  in  the  name  of  Andrew  Lancafter  Sum. 
Helme,  with  intent  to  defraud   one  Anthony  ;  and  a!fo  of  wiiYorTf?'  * 
forging  and  publiihing  an  indorfement  in  the  name  of  John 
Sowerby  on  a  bill  of  exchange  purporting  to  have  been  drawn  *«•», 
by  the  faid  A.  Helme,  dated  nth  May   1789,  and  payable  ^/f^/^Jf  °*<l 
two  months  after  date  to  the  order  of  the  faid  John  Sowerby  tkt  mdorjtr-i,  it 

ifor  £.  1 4  :  6  :  6,  with  the  like  intent.  Some  letters  of  the  "J'^^T^/' 
prisoner's,  written  after  he  was  apprehended,  were  pro.  ^! ^iie^topr^e 
duced,  from  whence  it  clearly  appeared  that  the  name  of  "/M  wa™rwx 
the  drawer  A.  Helme  was  forged,  One  of  thefe  letters  **"***gt*»f 
directed  to  Andrew  Htlme,  the  prisoner's  uncle,  containing  ^;1£™  ,/^;  t'iv 
an  application  from  the  priSoner  to  him  to  beg  his  uncle  to  bljL™r-  -y ettfr 

«.-,*««  u-fe  the 

3  o  3  acknowledge  pnj.,.tr  v.tant  tj 
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Ch.  xix. 5  65.    acknowledge  that  it  was  his  fignature,  in  order  to  fave  Kirri 

tritMjs;.       £tke  prjfont:r)  from  his  impending  fate,  and  promifing  to  fave 

his. uncle  harmlefs  from  the  payment.    In  the  fame  manner  it 

the  perfon  -nibOj'e  *     ' 

n»me  te forged  as  appeared  from  the  letters  that  the  John  Sowerby  whofe  in- 
*frl°s"andm~  dorfement  was  intended  to  be  counterfeited  by  the  prifoner, 
was  the  fon  of  another  perfon  of  the  fame  name  in  Liver- 
pool. Anthony  Bennett  proved  that  the  prifoner  owing  him 
fome  money  offered  him  the  bill  in  queftion,  with  the  5n- 
dorfement  thereon :  and  that  on  queflioning  him,  the  pri* 
foner  faid  that  the  drawer  Andrew  Helme  was  a  gentleman 
of  credit  at  Liverpool,  and  the  indorfer  a  chiefemofiger  there, 
who  had  received  the  bill  in  payment  for  cheefes  ;  and  that 
he  might  depend  on  it,  it  was  a  good  bill.  Whereupon  he 
took  it ;  and  afterwards  paid  it  away,  and  fourteen  days 
after  it  became  due  it  was  returned  to  him  as  good  for  no- 
thing. John  Sowerby  the  father  was  then  called,  who 
fwore  that  the  indorfement  was  not  his  hand-writing  :  that 
he  had  lived  36  years  in  Liverpool,  and  knew  no  other 
perfon  of  the  fame  nrime  there,  either  a  cheefemonger  or 
othervvife,  except  his  fon,  who  had  left  him  about  four 
months  before,  and  afterwards  carried  on  the  fame  bufmefs 
of  a  cheefemonger  in  Dean-ftreet.  That  his  fon  had  failed, 
and  was  lately  gone  to  Jamaica.  That  the  indorfement  was 
not  at  all  like  his  fon's  hand-writing,  and  he  did  not  believe 
It  to  be  his.  That  the  prifoner  and  his  fon  were  acquaint- 
ed, and  the  prifoner  had  bought  corks  of  him.  Another 
\vitnefs  alfo  proved  that  the  indorfement  was  not  like  the 
hand-writing  of  the  fon,  and  he  did  not  believe  it  to  be 
his. 

It  was  objected  on  the  part  of  the  prifoner  that  A.  Helme 
the  drawer  of  the  bill  had  not  been  called  to  prove  what 
John  Sowerby  it  was  in  whofe  favour  the  bill  was  drawn, 
as  he  bed  knew  that  fa 61,  and  therefore  that  his  was  the 
bed  evidence,  and  fuch  as  the  law  requires.  The  evidence 
given  was  however  left  to  the  jury  by  Mr.  Juftice  Wilfon, 
and  the  prifoner  was  thereupon  found  guilty.  But  judg- 
ment was  refpited  to  take  the  opinion  of  the  Judges  on  the 
objection  taken.  In  Michaelmas  term  1789  ail  the  Judges 
held  the  conviction  proper;  and  the  following  reafons  were 
(Fuller  J.)  afligned  by  the  learned  Judge  by  whom  feaitence  was  after- 
wards pefied.  «'  The  objection  fuppofed  that  there  was  a 

genuine 
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genuine  draper  of  the  bill,  who  it  was  infifted  ought  to  have  Ch.  XIX.  $  65. 

been  called  as  awiti>efs  to  prove  what  John  Sowerby  it  was  ' 

in  whofe  favour  the  bill  was  drawn.     But  to  this  there  were 

two  anfwers.     Firft,  it  was  apparent  that  the   name  of  the 

drawer  as  well  as  that  of  the  indorfer  was  forged  by  the  pri- 

foner,  for  he  acknowledged  as  much  in  the  letter  under  his 

own  hand   to  his  uncle  A.  Helrne  the  fuppofed  drawer. 

And   if  no  real  drawer  exifted,   and  the  objefHon   were 

allowed,  it  would  be  to  excufe  one  forgery  becaufe  another 

had  been  committed.     But  2dly,  the  prifoner  himfelf  had 

afcertained  who  was  intended  by  the  John  Sowerby  whofe 

jndorfement  was  forged;  for  when  he  negotiated  the  bill  he 

reprefented  him  to  be  a  cheefemonger  at  Liverpool  ;  and  by 

another  letter  of  the  prifoner's   it  was  clear  that  he  meant 

Sowerby  the  fon  ;  for  therein  he  requefted  his  uncle  to  go 

to  Sowerby's  mother,  and  defire  her  to  fay  nothing  about  it, 

whether  he  had  any  concern  or  not,  or  whether  he  indorfed 

it  or  not.     Then  it  being  proved  that  the  inclorfement  was 

not  the  hand-writing  of  Sowerby  the  fon,  the   evidence  of 

the    forgery  was  full  and  complete,    and   the   conviction 

•          1  *1 

" 


But  if  the  party  whofe  hand-writing   is  forged  have  no         §  66. 
intereft  in  invalidating  the  inftrument  in  queftion,   there  is  C™p*"rcy  »f 

111,1.  .  ,  f  witiseft  tubofe 

no  doubt  but  that  he  is  a  competent  witneis  :  and  fome  cafes  k**d-*arVmg  it 
appear  to  go  the  length  of  eitablifhing,  that  being  the  bed  f«g«*™*frete 

i    .  has  r)  mUrtJtt 

he  is  the  only  witnefs,  if  living,  to  prove  the  forgery  :  but 
that  is  not  confirmed  by  the  current  of  authorities  to  fuch 
an  extent  ;  though  the  teftimony  of  fuch  an  one,  when  dif- 
interefled,  mud  doubtlefs  be  the  moil  fatisfadory  of  any  on 
the  queflion  of  his  own  hand-writing. 

On  an  indictment  againft.  Thomas  U  flier  for  forging  an  u&rr's  cafe, 
acceptance  to  a  bill  of  exchange,  purporting  to  be  dr.iwn  on  j°0.  ^  Man?^"' 
Anthony  Merry,  a  merchant  in  London,  by  Thomas  Quilty  c.j.  SmytheB. 
and  Co.  at  Malaga,  and  to  be  accepted  by  Mr.  Merry,  payable  .^f^™??' 
at  Sir  Charles   Afgill's  and   Co.     The  prifoner  was  proved  Onetuki  pa-d  a 
to  have  received  the  money  for  the  bill  at  the  houfe  of  Afgill  count  oftbefup- 
and  Co.,  who  then  believing  it  to  be  genuine  had  charged  P3f'J  affep">~* 

•  ,        ,  ana  dcbittdhlt 

Mr.  merry  s  account  With  -roe   payment;  but  being  after.  a;  -.ur-  -u 
wards  fully  perfuaded  that  it  was  a  for^erv.   they  had  civen  ^O"-"'''  ^trl  ., 

'    f  £  J  af-'  i  "Karat  fatif- 

Iilr.  Merry's  account  credit  for  the  fame  fum.     Mr.  -Merry  fcdeftktfw- 

384  himfclf 
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Cb.  xix.  §cd.  himfelf  was  called  to  prove  the  acceptance  in  his  naroe  ta. 

Wtt%ffa.  De  forged,  which  was  objected  to  on  behalf  of  the  prifoner 

""""  without  a  releafe  from  Afgill  and  Co.     The  Court  however 

ger,  and  ba-  " 


.      . 

e  ac-  admitted  his  telumony,  on   the   ground   that  having  been 

1  !b!r<b  ajiowecl  tlie  money  in  account  with  Afgill's  houfe,  with  a 

rendered  the  ac-  knowledge  of  all  the  circumftanccs,  there  could  be  no.de- 

SAM/?  "*r«^r  mand  uPon  k'm  ^or  the  amoullt  whether  the  prifoner  were 

the  acceptance  a  convi&ed  or  acquitted,  and  therefore  he  was  not  intereftedi 

ZSySZ.  «  <^  event. 
_  A.  ,  ,      ,  So  in  Teftick's  cafe   before    mentioned,    the    perfon    in 

1  eltick  s  cale, 

1/74,  ante,  f  36.  whofe  name  the  receipt  was  forged,  having  been  paid  the 
5*  P.0  >33  '  money  by  the  debtor  in  fraud  of  whom  the  forgery  was 

committed,  was  admitted  as  a  witnefs. 

WeiU's  cafe,  at  Again,  where  one  was  indicled  for  .forging  a  receipt,  and 
NuPr.'aSa.  t^ie  Per^on  whofe  name  was  forged  had  before  recovered 
anJ  vide  Lord  the  money  from  the  prifoner,  he  was  admitted  as  a  witnefs 
opinion  inVeaVs  by  Lord  C.  J.  Willes  to  prove  the  forgery. 

eaie,  E.  8  W.  3. 

jaVm.  Abr.  23.       jn  ^  C^Q  Q£  captajn  Smith,  who  was  tried  for  uttering 
I  "7*         a  forged  receipt  of  one  George  Maughan  a  butcher,  at  the 

Captain  Smith's     ._  -   ._  . 

caie,  o.  B.  jbth  ifland  or  Grenada,  upon  a  bill  for  butcher  s  meat  .iupphed 
•^\n;Jl68'  to  the  (hip  of  which  the  prifoner  was  captain  ;  the  charge 

3  MS.Sum.  503.  .  r 

was  for  altering  the  figures  in  the  quantity  of  meat,  and  in 


i/2SIiS    tne  fums   tneY   amounted  to,  with   intent  to  charge  one 

furfo/e  if  irrtfof-  *  .  e 

in?  en  a  third       Trinder,  the  owner  of  the  fhip,  with  larger  difburfements 

CA^'^WW    than  the  captain  had  really  laid  out.     And   to  prove   that 

doling,  and  to      thefe  alterations  were  forgeries,  and  riot  the  hand-writing 

jM^flrtJ^r*-1"  °^  Maughan,  one  Greenwood  his  partner  was  produced, 

ftonfibi,,  h  the      as  one   who  was  acquainted  with  Maughan's  hand.     Sir 

fprwetkeforg°ry  Fletcher  Norton,  for  the  prifoner,  objected,  that  Maughan 

efbiicwH  hand-  himfclf  ought  to  be  produced,  or  fome  reafon  given  why  he 

couKl  not.     The  profecutor  alleged  that  he   was  dead,  but 

on  the  fingle  hearfay   of  Greenwood,  who  left   him   alive 

about  two  years  and  a  half  before.     Gould    and  Tares  Juf* 

tices  were  of  opinion   that  fuch  evidence  was  no   fufficient 

proof  of  Maughan's  death  ;  and  that  without   that  proof  no 

evidence  but  his  could  in  this  cafe  be  admitted  of  the  forgery  ; 

for  Maughan's  teftimony  would  certainly  be  the  beft,  as  he 

could  fay  pofitively  whether  the  hand-wr-iting   were  his  or 

not  ;  but  Greenwood  could  only  fpeak  from  opinion  :  and 

it  was  an  ettaMiftied  rule,  that  in  all  cafes  the  beft  evidence 

be  given  which  the   cafe  will,  admit  of,  -afod  J«f&  than  that 

was 
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was  never  to  be  received,  if  it  appeared  that  a  better  might  ch.xix.^67. 
have  been  had.  And  in  this  cafe  there  was  not  the  fame 
reafon  for  not  producing  Maughan  which  commonly  oc- 
curred in  profecutions  for  forgeries,  which  were  generally 
by  the  party  himfelf  whofe  hand  was  forged,  and  were 
pointed  at  an  intention  to  defraud  that  party  :  and  in  thofc 
cafes  there  was  certainly  no  neceffity  that  the  perfon  whofe 
hand-writing  was  forged  fhould  himfelf  appear  to  prove  the 
forgery;  but  the  fact  might  be  proved  by  others  who  were 
acquainted  with  his  hand.  That  the  reafon  was,  becaufe 
in  fuch  profecutions  the  party  himfelf,  whofe  hand-writing 
was  forged,  would  be  no  competent  witnefs,  being  inte- 
rcfted  in  the  queftion  :  and  therefore  the  tcftimony  of  thofe 
who  were  acquainted  with  his  hand  was  really  the  bell  evi- 
dence which  the  cafe  would  admit  of.  As,  therefore,  the 
party  himfelf  could  not  be  examined  if  he  were  prefent,  it 
was  a  fufikient  realbn  for  not  producing  him  at  all  on  the 
part  of  the  profecution.  But  in  the  prefent  cafe  Maughan 
had  no  degree  of  intereft  at  ftake :  whatever  was  the  true 
amount  of  the  bill  he  had  Been  paid  it,  and  had  no  demand 
at  all  fubfifting.  The  queftion  was  only  between  the  pri- 
foner  and  Trinder ;  whether  the  prifoner  had  overcharged 
his  difburfements,  and  had  produced  falfe  vouchers  in  his 
accounts  with  Trinder  :  and  upon  fuch  a  queftion  Maughan 
might  certainly  have  been  a  competent  wituefs,  and  he 
xertainly  could  give  the  beft  and  moft  fatisfacfcory  evidence, 
whether  the  alterations  in  his  bill  were  corrections  of  his 
own,  or  were  forged  by  fome  other  hand.  Accordingly  the 
evidence  of  Greenwood  was  rejected,  and^  the  prifoner  was 
acquitted. 

In  Coogan's  cafe,  Gibfon,  the  fuppofed  teftator,  proved  C«ogan'scafe, 
the  \vill  to  be  a  forgery.     So  it  was  in  Stirling's  cafe,  where  MS.  Bull!/}. 

Mrs.  Shuter  appeared  in  court,  and  gave  evidence  of  the  *ntt» f<  43 

(2  Leach,  cot. 

forgery-  s.  c.) 

String's  cafe,  O.  B.   1773,  ante,  f.  43.  and  Murphy's    cafe,    ibid. 

Newland  was  indicted  for  forging  a  bank  note,  figned         §  68. 
"  Wm.  Lander.     For  the  Govr.  and  Company  of  the  Bank  Rcx  v-  Abraham 
"of  England."     Lander,  who  was  a  cafhier  of  the  Bank,  F<b*  1784,  ' 
properly  authorifed  to   fubfcribe  fuch  notes  with  his  own  *  Lcacb>  35«- 
name,  for  the  governor  and  company,  and  who  had  given 
fecufity  to-,  them  for  the  faithful  performance  of  this  duty, 

was 
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Ch.  XIX.  §  63.  was  called  as  a  witntfs  to  prove  the  forgery  of  the  bank  note, 
Wtneflcs.       anj  t}lat  tjie  name   (i  Wm.  Lander"  fubfcribed  thereto  was 

not  his  hand-writing.     His   competency   was  objected  to. 
Ttti  cojkicr  of  .  ,,,.,,  , ,         ,   '     ,  ;       , 

the  Bank  nub»      upon  the  intcrelt  which  he  was  alleged  to  have  in  the  event 

/e«  «,/«>•/*«  of  the  profeCution  :  for  upon  a  fuppofition  that  he  had  figned 

Governor  and 

c»mfanytisa      the  note,  without  carrying  it  to  the  account  of  the  Bank, 
M^MT  «Wi  he  would  be  liable  as  well  to  a  crim;ru|  pj-ofecotion  for  the 

to  prove  nis  aana- 

writing  a  for-     fraud,  as  to  a  civil  a£t,ion  on  his  fecurity  bonds,  &c.     To 
f"?'  this  it  was  anfwered  on  the  part  of  the  profecution,  that  the 

witnefa  had  no  direct  intereft  in  the  queftion :  for  whether 
the  note  were  genuine  or  not,  he  could  never  be  refponfible 
for  the  payment  of  it.  That  the  very  objection  was  founded 
upon  the  prefumption  of  a  breach  of  truft,  which  could  not 
be  entertained  upon  any  legal  principle  ;  and  therefore  an 
intereft  could  not  be  inferred  from  fuch  a  prefumption. 
Mr.  Baron  Perryn  and  Mr.  Serjeant  Adair,  Recorder,  ad- 
mitted the  witnefs,  upon  the  ground  that  he  was  in  no  event 
refponfible  for  the  payment  of  the  note  in  queftion.  They 
faid  that  the  intereft  muft  be  apparent  upon  the  face  of  the 
inftrument  itfelf,  or  arife  immediately  from  the  nature  of 
the  tranfaclion,  or  from  the  acknowledgment  of  the  party 
himfelf.  That  in  the  prtfent  cafe,  unlefs  criminality  were 
prefumed,  no  intereft  could  be  inferred,  and  fuch  a  pre- 
fumption was  repugnant  to  law. 
Kughes's  cafe,  But  in  Hughes'  cafe,  on  a  fimilar  profecution,  Le  Blanc  J, 

ixeter  Sp.  Afl*.    held  that  the  hand-writing  of  the  cafhier  of  the  Bank  might 
1802. 

be  difproved  by  any  other  perfon  who  was  acquainted  with 

M'Guire'scife,   his  hand-writing.     And  in  the  cafe  of  Dennis  M'Guire,  a 
Atf^iJoi^"      conviction  for  forging  a  bank  note  was  eftablifced  on  refe- 
cor.  Chambre  J.  rcnce  to  the  Judges,  without  the  aid  of  the  cafhier's  tefti- 
mony  to  difprove  his  hand-writing,  the  forgery   of  which 
was   eftablifhed  by  other  evidence,  which  (hewed  that  the 
inftrument  was  falfe  in  all  its  parts,  in  the  texture  of  the 
paper,  the    water    mark,  the   engraving,  the   ink,  and    the 
written    date    of  the  year,    which   was   1798,  though  the 
printed  date  under  the  Britannia   was    1799;  being  altoge- 
ther proved  to  be  fuch  as  the  Bank  never  made  or  ifTued- 

§  69.  But  whatever  might  have  been  the   intereft  of  the  party 

(.     in  the  tranfaclion  at  firft,  there   is  no  doubt  but  if  he  be 
divefted  of  fuch  iutereft  by  releafe,  payment,  or  qtherwife, 

at 
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at  the  time  he  is  ready  to  be  {worn,  it  is  no  objection  to   ch  XIX.  §69. 
his  competency,  whatever  it  may  be,  under  certain  circum- 
ftances  to  his  credit.     Therefore  a  releafe  from  the  holder  Akehurft,s  cafe 
of  a  promiffory  note  to  the  fuppofed  drawer,  in  whofe  name  SufexSum.  Aft 
it  was  forged,  there  bting  no  other  name  on  the  note  to  MJns'fc°d'c.  V. 
\vhom  the   drawer  could  be  liable,  made  him  a  competent  i  L«ch,  178. 
witnefs  to  prove  the  forgery  of  his  hand-writing  upon  an 
indictment  againft  the  piifoner,  who  had   paiTed  it  off  to 
fuch  holder  without  any  indorfement.     In  Dr.  Dodd's  cafe,  Dr.  Dodd'scafe, 
the  Earl  of  Chefterfield,  the  fuppofed  obligor  of  the  forged  °  ^J*'  J777' 
bond,  was  admitted  to  difprove  his  fignature,  on  producing 
3  releaCe  from  Fletcher,  the  fuppofed  obligee. 


X.  Judgment  and  its  Confequences.  §70. 

In  a  variety  of  inftances,  the  forgery  of  particular  inftru- 
ments  has  been  made  felony  by   ftatute,  for  the  moft  part 
excluding  the  benefit  of  clergy  :  thefe  have  been   feverally 
mentioned  under  their  appropriate  heads.     In  all  other  cafes 
the  offence  muft  be  taken  at  this  day  to  reft  in  mifdemeanor, 
punifhable  at  common  law  by  fine,  imprisonment,  and  fuch  /^ante,  f.  i. 
other  corporal  punishment  as  the  Court   in  their  difcretion  ^  Hawk-  ***•  1°' 
(hall  award;  and  by  ftatute  alfo  with  certain   punifhments  4BiacCom.*47. 
of  the  fame  kind  in  particular  inftances,  which  have  alfo  3  BiiC«  Abr.  277. 
been  pointed  out. 

One  of  the  confequences  of  any  judgment  for  this  of-  5  Com  Dig. 
fence    is  an   incapacity  to  be   a  witnefs,  until  reftored  to  Af_ 
competency  by  the  king's  pardon,  under  the  great  feal,  &c    Co-  Llt-  6-*- 

Alfo  by  flat.  nGeo.  i.  c.  29.  in  cafe  perfons  convi&ed  nGeo.  i.  c.a9. 
of  forgery  (hall  afterwards  pra£Hfe  as   attornies,  folicitors,  •*'»"•?">  &/• 

'  fraSipng  after 

or  law  agents,  the  Court  where  the  fuit  or  action  is  brought  **>*&**]* 
(hall,  on   complaint,    examine  the  matter  fummarily,  and 
caufe  the  offender  to  be  tranfported  for  feven  years. 


ioo4 

CHAP.     XX. 
FALSELY  PERSONATING  ANOTHER. 


Affimilated  to  Forgery.  -  $  i. 

1.  falfely  perfinating  the  Proprietors  of  Stock  clafled   with 

Forgery,  and  made  a  capital  Felony  by  Statute,  ib. 

What  an  Endeavour  to  receive  the  Money  of  Stock- 
holders by  falfe  perfonating,  under  the  feveral  Sta- 
tutes. §  2. 

The  real  Proprietor  a  Witnefs  to  prove  his  holding  the 
Stock,  ib. 

2.  Perfonating   Seament  &c.  and  Out-Petifioners  of  Green- 

ivich  Hofpital,  made  capital  Felonies  by  Statutes.    §3. 
Such  perfonating  muft  be  in  order  to  receive  Wages, 

&c.  due,  or  fuppofed  to  be  due.   ib. 
It  muft  be  a  perfonating  of  an  exifting  Perfon  entitled, 

or  who  prima  facie  might  be  entitled  to  fuch  Wages, 

&c.  r  §4. 

3.  Adtnonvledging  any  Fine,   Recovery ,  Deed  enrolled)    Sta- 

tute,   Recognizance*    Sail,     or    Judgment    in    another's 

JO 

Naint,  without  his  Aflent,  Felony  by  Stat.  21  Jac.  i. 

c.  26.  -  -  -  -  §  5. 

Extended  to  bait  before  Commiflioners  or  Juftices  of 

Affize  by  Stat.  4  &  5  W.  &  M.  c.  4.    ib. 
Con(lru£tion  thereof,    ib. 

4.  In  all  other  Cafes,  though   done   for    fraudulent   Pur- 

pofe,  not  more  than  Mi/demeanor  at  common  Law, 
grounded  on  Confpiracy  and  Cheating,  or  under 
Circumftances  affecling  the  Public.  §  6. 

_ 

,  T  Falfely  perfonating  another. 

'FM^ftrfoMihg  T-HIS    offence,  committed   for  the  purpofe  of  cheating 
•.froprittoncffvt,-  another,  by  impofing  on  him  a  falfe  name  or  cbarac- 

tic  flocks  cloffid  /--ii-          ••  J-^ 

F      ter,  for  the  purpose  cither  of  gaining  a  new  credit  or  pre- 

-  venting 
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renting  detection,  is  in  its  nature  nearly  allied  to  forgery,    Ch.  XX.  §  i. 
with  which  it  is  ufually  accompanied,  to  give  it  efficacy.  • 

They  have  been  accordingly  clafcd  together  by  the  legifla-  ™« *>«»&• 
ture  in  various  inftances,  which  have  been  already  men-  and  (.  4.6. » 50. 
tioned,  with  refpe£l  to  perfonatjng  the  proprietors  pf^go-  "j         " 
vefnment  {locks,  or  the  flocks  of  the  different  public  com-  gey,'f.  g.t^.' 
panics ;  all  which  are  made  capital  felonies.     By  referring  a8' 
to  the  terms  of  the  flats.  8  Geo.  i.  c.  22.    f.  i.    QI  Geo.  2.  *w'8Gw-*' 

J  c.  21.  &c<  ante. 

c.  22.  f.  77.  the  4  Geo.  3.  €.25.  f.  15.  and  other  a£ls,  it  tit  Forgery  tt.<)t 

*i\\\  be  feen  that  the  adual  completion  of  the  fraud  by  the  p<  86?* 

transfer  of  the  ftock  or  the  receipt  of  the  dividends,  is  not 

neccflary  to  conftitute  the  offence.     It  is  fufficient  if  the 

offender  "  falfely  and  deceitfully  perfonate  any   true  and 

"  real  proprietors  of  the  faid  (hares  in  ftock  annuities  and 

"  dividends  (a),  or  any  of  them,  or  any  part  thereof,  and 

"*'  thereby  transferring,  or  endeavouring  to  transfer,  the  (lock, 

"  or  receiving,  or  endeavouring  to  receive  the  money  of  fuch 

"  true  and  lawful  proprietor,   as  if  fuch  offender  were  the 

44  true  and  lawful  owner  thereof,"  &c. :    in   which  cafe 

every  offender  is  by  the  feveral  acis  made  guilty  of  felony 

without  benefit  of  clergy. 

.     As  to  what  amounts  to  an   endeavour  to  receivet  &c.   by          $2. 
falfe  perfonating  under  thefe  ads.  %%jr  ™~ 

Francis  Parr  was  indicted  on  the  flat,   qi  Geo.  2.   c.  22.  e?!?t&?'  *? 

Jaljc  ftr/crating. 

f.  77.   for  perfonating  Ifaac   Hart,    the    real   proprietor  of  Parr's  cafe, O^B. 
3900!.  capital  ftock  in  the  3  per  cent,  confol.  ann.,  and  Ms.7>B«:fcr  r 
thereby  endeavouring   to  receive  58!.  I  OS-,  half  a  year's  divi-  (a  Leach, 487. 
deml  on  the  faid  ftock,  being  the  money  of  the  faid  I.  H.       ohtaininr  a <tivi- 
The  cafe  in  proof  was,  that  the  prifoner  had  applied   to  *"**?"*•»* 

i  11  t     r     t      f       r     •  -rr          i         i-    •  .  tbt  name  of  a  rt*l 

the  clerk,   whofe  buhnefs  it  was  to  iffue  the  dividend  war-  profriaor  is  an 
rants  upon  that  ftock,  in  the  name  of  Ifaac  Hart,  for  a  war-  erdea™ur*rS.  >° 

f  rtteive  tlie  money 

rant  for  half  a  year's  dividend.  The  words  ufed  by  the  tffuchprofriao,, 
prifoner  were,  «  Ifaac  Hart  £.  3900;"  and  he  Cgned  the  jf£Sfii. 
book  "  Ifaac  Hart."  Being  afked  of  what  place,  he  faid  of  f-  77 ••  tkngbiht 
Windfor  j  which  agreeing  with  the  defcription  in  the  book,  ^l^StSfa, 
a  warrant  was  made  out  for  587.  ior.,  to  which  he  again  kth*d  (**«•.  ary 
figned  '«  Ifaac  Hart"  and  which  was  then  delivered  to  &£%  ekta££g 

tbe  aBual  pay- 
ment cf  tbt  meet 
(a)  This  by  flat  31  Geo.  a.  c.  ^^.  t.  77.  extends  as  well  to  ftoeks  and  funds  yt^dt fayatU     ' 

thereafter  to  bs  cftablifted  by  autbotity  «f'ptrlia*fcD:,>«-fcXl«>fetben  «ft»bJiflrtd.   ibtriby 

faj-ifx 

him, 


Ch.  XX.  §  3 

Stockholders. 


Vide  2  Leach, 

490. 


Witnefi. 

Vide  tjt.  Forgery, 
p.  997. 


§3- 

Pofmatingfea- 

men,  &c. 

Ante,  ch.  19. 
'fc-*5.    ^iG.  a. 
•c.  10,  f,  14. 
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him,  and  entitled  the  bearer  to  receive  that  fum  at  the  pay-* 
office.  He  was  apprehended  fome  minutes  after,  without 
its  appearing  that  he  had  made  any  application  at  the  pay- 
office,  or  had  even  gone  towarJs  it,  or  taken  any  ftep  what- 
ever after  receiving  the  dividend  warrant  towards  obtaining 
the  aftual  payment  of  the  money  made  payable  thereby  ; 
which  it  was  objected  by  the  prifoner's  counfel  was  neceflary 
to  the  completion  of  the  offence.  The  jury  found  him 
guilty,  fnbjecl:  to  the  opinion  of  the  Judges  on  the  queftion, 
whether  thefe  circumflances  amounted  to  an  endeavour  te 
receive  the  money  of  I.  H.  within  the  true  intent  and  mean- 
•ing  of  the  a£l  ?  And  in  Hilary  term  1787  all  the  Judges 
htld  the  convitlion  right. 

Mr.  Juftice  Gould,  in  delivering  their  opinion  at  the 
O.  B.  in  February  1787,  obferved  that  the  very  object  of  the 
Legiflature  was  to  prevent  the  completion  of  the  mifchief,  if 
poffible,  by  prohibiting  even  the  endeavour  to  obtain  the 
property  of  others  in  the  funds.  That  the  very  ftatement  of 
the  fads  (hewed  that  the  prifoner,  by  perfonating  the  pro- 
prietor and  by  obtaining  and  indorfing  the  warrant  as  fuch) 
thereby  made  an  endeavour,  as  far  as  it  went,  towards  re- 
ceiving the  dividend. 

In  that  cafe  it  is  to  be  remarked,  that  Ifaac  Hart  the  pro- 
prietor was  examined  as  a  witnefs  to  prove  the  identity  of 
the  perfon  intended  to  be  defrauded. 

It  has  alfo  been  fhewrt  that  "  whofoever  willingly  and 
"  knowingly  mail  perfonate  or  falfcly  aflume  the  name  or 
"  character  of,  or  procure  any  other  to  perfonate  or  falfely 
"  to  aiTume  the  name  or  character  of  any  officer,  feaman,  or 
"  other  perfon  entitled  or  fuppofed  to  be  entitled  to  any 
(i  wages,  pay,  or  other  allowance  of  money  or  prize  money, 
ff  for  fervice  done  on  board  of  any  of  the  King's  (hips  or 
"  veflels,  or  the  executor,  or  adminiftrator,  wife,  relation, 
"  or  creditor,  of  any  fuch  officer  or  feaman,  or  other  per- 
'.*  fon,  in  order  to  receive  any  wages,  pay,  or  other  allow- 
"  ance  of  money,  or  prize  money,  due,  or  fuppofed  to  be 
"  due  or  payable,  for  or  on  account  of  the  fcrvices  of  any 
«'  fuch  officer,  or  feaman,  or  other  perfon,  as  aforefaid  ; 
(on. conviction)  be  deemed  guilty  of  felony  without 
6  ls  benefit 
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"  benefit  of  ckrgy,"  by  ftat.  3iGeo.  2.  c.  10.  f.  24.  and    Ch,  XX.  §3, 

....  i-i  Stamen  and  ara- 

ether  ads.     In  addition  to  which,  rir[ 

By  ftat.  3  Geo.  3.016.  f.  6.  "  Whofoever  willingly  and  ,• 

u  knowingly  fhall  perfonate,  or  falfcly  aifurne  the  name  or  Out-ptrjior.<n  «/ 

,,       i  /->  r  i  r  firi,    Crtemeick  Hfj- 

'*  character  of,  or  procure  any  other  to  perfonate,  or  lailely  ^;rij/ 

"  to  afiume  the  name  and  character  of,  any  perfon  entitled,  3  Geo.  3.  c.  ii. 

"  or  fuppofed  to  be  entitled,   as  an  out-penfioner,  to  any 

"  out-penfion  or  allowance  of  money  from  the  commiffion- 

"  ers  or  governors  of  Greenwich  Hofpitai,  in  order  to  re- 

ft  ceive  the  money  due  or  tuppoiVd  to  be  due  on  fuch  out- 

"  penfion,  every  fuch  ptrCon  fo  offending,  and  being  lawfully 

"  convicted  of  any  fuch  offence-,  fhall  be  deemed  guilty  of 

"  felony  without  benefit  of  clergy." 

By  the  words  of  the  feveral  ftatutes  lad  above  referred          §  4. 
to,  the  falfe  performing  mull  be  done  in  order  to  receive  the  The  faije  ferfon- 

.,,/••   i         i  ating  nutli  be  in 

iciigfs,  &c.  or  lome  teaman,  &c.  entitled  orjuppojea  to  be  en-  crj*r  to  r^^.d 
titled  thereto  :  there  muft  therefore  be  fume  evidence  to  {hew  'j-'w^-f,  ^ 

d-ut  cr  fufpofcd  Z.J 

that  there  \vas  fuch  a  perfon  of  the  name  and  character  indue. 
affumed,   who   \vns  cither  entitled,  or  might  prima  facie  at 
lead  be  fuppofcd  to  be  entitled  to  receive  on  board  fuch  a 
fhip  the  wages,  &c.  attempted  to  be  acquired. 

Charles  Brown   was  indicled   on   the   liar.   31  Geo.  2.  Brown's  cafe, 
c.  10.  for  that  he  willingly,  knowingly,  ami  felonioufly  per-  WitwkefterSp. 
fonated  and  falfcly  affumed  the  name  and  character  of  Wm.  MS.  jud. 
Wheeler,  a  perfon  fuppofcd  to  be  entitled  to  certain   prize-  ™«1>">«"I 

'       r  «  «i/;  tecfjame 

money  for  fervice  done  on  board  his  majefty's  fhip  Terpfi-  txtfirgfc: 
chore,  in  order  to  receive  certain  prize-money,   fuppofed  to  j^.  /-a^/^,v//iJ 
be  due  and  payable  for  and  on  account  of  the  fervicesof  the  "=••• 
William  as  aforefiid,  a^ainll  the  (lacute,  &c.      A  fccor... 


count    charged    that    the    priiojier    fcloniouflv    forged    and  -V.- 

tuai  any  fucifef- 

counterfeited,  and  procured  to  bs  forged  and  counterfeited,  mar.  ar'  heard  at 
a  certain  paper-writing,   purporting  to  be  an  authority  from  ^/^'^jf^c. 
one   William  Wheeler,   a  perfon  fuppofed  to  be  entitled  to  j~»*-- 
certain  priz  -money  on  board  of  the  Uid  inip  TcrpHchore,  ^J/ 
in  order  to  receive  fuch  prize-monty,  fuppofed  to  be  due  to  «' 
the   faid  William  Wheeler  as  aforefaid  ;   which  faid  forged 
and  counterfeited  paper-  writing  is  as  follows;  viz.  "  I  do 
"  hereby  authorize  all  whom  it  may  concern  to  pay  to  the 
"  order  of  Mr.  J.  Jacob,  No.  2.  St.  George-fquare,  Portfea, 
if  navy  agent,  the  prize-money  due  to  me  as  a  m?rii:e  on 

<{  board 
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Ch.xx.  §4.     *'  board  his  majefty's  (hip  Terpfichore,    for   the  capture 
Sr!n"en&cd ma'    "  of  a11  Prizes  between  26th  Nov.  1793  till  i3th  Auguft 
a-        .       '-,    "  1798;  dated  loth  January  iSboj  for  which  this  (hall  be 
"  a  fufficient  warrant.  his 

"  Wm.  x  Wheeler, 

mark." 

againft  the  ftatute,  &c.  A  third  count  was  for  knowingly 
uttering  the  fame,  with  intent  to  defraud  Judah  Jacob; 
againfl  the  ftatute,  &c. 

It  appeared  in  evidence  that  on  the  loth  of  January  1800 
the  prifoner  came  to  Judah  Jacob's  houfe,  who  was  a  navy- 
agent  at  Portfea,  and  told  his  wife  that  his  name  was 
William  Wheeler,  and  that  he  was  entitled  to  prize  from 
the  Terpfichore.  He  produced  a  certificate  to  that  effect, 
from  which  (he  filled  up  an  order  in  the  ufual  form,  and 
gave  it  to  him  to  take  to  the  dock-yard  to  fign.  He  accor- 
dingly took  it  away,  and  afterwards  brought  it  back,  (being 
the  order  fet  forth  in  the  fecond  count),  faying  it  had  been 
figned  by  him,  and  a  gentleman  in  the  dock-yard  had  wit- 
neffed  it ;  and  pleading  diftrefs,  he  received  from  her  5  s. 
in  advance.  The  certificate  produced  by  the  prifoner  was 
proved  to  have  been  figned  by  the  proper  officer,  but  he  did 
not  know  the  prifoner's  perfon  at  the  trial.  It  appeared 
afterwards  that  his  name  was  Brown.  Being  convuSled  on 
the  two  firft  counts,  it  was  objected,  firft,  that  there  was 
no  evidence  that  William  Wheeler  ever  ferved  on  board  the 
Terpfichore  in  any  capacity,  or  indeed  that  any  fuch  perfon 
exifted.  Secondly,  that  the  perfonating  intended  by  the 
ftatute  was  a  perforating  in  order  to  the  party's  perfonally 
receiving  the  money  of  thole  who  had  authority  to  iffue  it, 
(VideqGeo.  3.  and  not  as  in  this  cafe  an  affumption  of  the  character  in  the 
c.jo.  f.  o.)  a£t  of  forging  an  authority  for  another  to  receive  it,  with 
intent  to  cheat  fuch  third  perfon.  Thirdly,  that  there  was 
an  omiffion  in  the  fecond  count  of  the  word  witnefs,  under 
which  the  attefting  witness  name  was  to  have  been  written, 
which  word  was  in  the  paper  figned  by  the  prifoner.  The 
Judges  on  conference  in  Eafter  term  1800  held  that  the  con- 
viction was  wrong  ;  there  being  no  evidence  that  there  was 
any  fuch  perfon  as  Wm.  Wheeler  who  either  was  entitled 
or  at  lead  prima  facie  entitled  to  prize-money,  as  a  feaman 
on  board  the  Terpfichore. 

A  fimilar 


1009 

A  fimilar  cafe  of  one  Charles  M'Annelly  was  fubmitted    Ch  xx.§4. 

_    ,       •_  .       _  .  ,  Scaauu  end  DJJ- 

to  the  confederation  of  the  Judges  at  the  fame  urn*,  and  re-  r;w. 
ceived  a  like  determination,,  • 

By  flat.  2c  Jac.  i.  c.  16.  f.  2.   "  All  and  every  perfon          §5. 
"  and  perfons  who  fhall  acknowledge  or  procure  to  be  ac-  ^ntwitjgi^ 

i  i  n  deeds,  fines,  bail, 

1  knowledged   any   fine,  recovery,  deed  enrolled,   Itatute,  £?,.-.  -,„  a^tbtr 
"  recognizance,   bail,  or  judgment,  in  the  name  or  names  r-am:- 

11  Jac.  I.  c.  16. 

"  of  any  other  perfon  or  perfons  not  privy  or  confentmg  to 
"  the  fame  •,  and  being  thereof  lawfully  convicted  or  at- 
"  tainted,  fhall  be  adjudged  felons,  without  benefit  of 
"  clergy  ;"  (faving  corruption  of  blood  and  lofs  of  dower). 
Seel.  3.  provides  that  the  a£t  "  fhall  not  extend  to  any 
judgment  acknowledged  by  any  attorney  of  record  for 
((  any  perfon  againft  whom  any  fuch  judgment  fhall  be 
"  given." 

This  act  extended  only  to  proceedings  in  the  courts  them-  4BJjc.Com.nS. 
felves:  and  therefore  by  flat.  4  W.  &  M.  c.  4.  f.  i.  the  4W.&M.c.4. 
Chief  Juftices  of  B.  R.  and  C.  B.,  and  the  Chief  Baron, 
may  refpeclively,  together  with  one  other Jud^e  of  their  re- 
fpeclive  courts,  appoint  commiffioners  (other  than  common 
attornies  and  Iblicitors)  in  every  {hire  and  county  within 
England,  \Va!-s,  &c.  to  take  recognizances  of  fpecial  bail  or 
bail  pieces  in  actions  and  fuits  depending  in  their  feveral 
courts.  And  by  f.  3.  any  Judge  of  aflize  in  his  circuit  is 
empowered  to  take  fuch  recognizances.  Then  by  f.  4. 
"  any  perfon  or  perfons  who  fhall,  before  any  pcrfon  or 
perfons  empowered  by  virtue  of  this  a<ft  as  aforefaid  to 
"  take  bail  or  bails,  reprefent  or  perfonate  any  other  perfon 
"  or  perfons,  whereby  the  perfon  or  perfons  fo  reprefented 
*'  and  perfonated  may  be  liable  to  the  payment  of  any  mm 
"  of  money  for  debt  or  damages  to  be  recovered  in  the 
fame  fuit  or  action  wherein  fuch  perfon  or  perfons  are 
reprefented  and  perfonated,  as  if  they  had  really  acknow- 
ledged and  entered  into  the  fame  ;  being  lawfully  con- 
victed thereof,  fhall  be  adjudged  felons,  and  fuffer,  &c. 
"  as  felons,"  &c. 

Under  the  a£l  of  King  James,  it  has  been  holdcn  that  the  x  Hawk  ch 
ire  peifonatiug  of  bail  b.cfore  a  Judge  at  chambers,  or  the  '•  10- 
[acknowledging  thereof  in  another  name,  is  no  felony  unlefs  -rj.^ 

•n  t  c-j  ' 

i  the  aS1d-  9C- 


,foio 
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Ch.  XX.  §  5.    the  bail  be  filed  ;  but  only  a  raifdemeanor.    But  in  Beaffy^s 
_    cafe,  though  the  bail-piece  were  filed  at  Weftminfter,  the 


Beafley's  cafe,  trial  was  had  in  London,  the  county  where  the  bail  was 
?' f  '28c,ar'2'  perfonated  j  though  according  to  the  report  of  the  fame 
Sid  -vide  zVentr.  cafe  in  Ventris,  Twifden  J.  faid  that  it  muft  be  tried  in  Mid- 
dlefex  where  the  bail-piece  was  filed  ;  the  entry  being,  venit 
coram  domino-  rege,  &c.  "Where  bail  was  put  in  under 
feigned  names,  there  being  no  fuch  perfons,  it  was  holden 
not  to  be  within  the  act  ;  but  the  court  of  C<  B.  ordered 
the  bail  and  the  attorney  to  be  fet  in  the  pillory. 


301.  S.  C. 

Anonymou?, 
jStra.  384. 


§6. 

At  common  laio. 


Ante-,  F'/rjsvr 
f.  5.  p.  S56. 


Rex  v.  Rof>in- 
jfon  and  Taylor, 
O.  B.  cor.  Lord 
Ch.  J.  Willei, 
Fofter  J.  ana 
Reynolds  B. 
I  Leach,  44. 


Ante,  p.  823,4, 


Dupee's  cafe, 
M.  12  Ceo.  i. 
l".  Caf.  ji. 


In  all  other  cafes,  not  made  felony  by  ftatute,  the  bare 
fa£l  of  performing  another,  though  for  the  purpofe  of 
fraud,  can  in  no  inftance  amount  to  more  than  a  cheat  or 
mifdemeanor  at  common  law,  and  punifliable  as  fuch.  It 
was  fo  confidered  in  the  cafe  of  John  Hevey,  who  was  ac- 
quitted on  the  firfl  indictment  againft  him  for  forgery  5  it 
appearing  that  he  had  merely  paffcd  himfelf  off  for  the  per- 
fon  whofe  real  fignature  appeared  on  the  inftrament,  in 
concert  with  that  perfon.  Neither  indeed  did  the  fecond 
indictment  againd  him  for  the  mifdemeanor  tarn  fingly  on 
the  faft  of  fuch  falfe  perfonating  for  a  fraudulent  purpofe, 
but  was  framed  againft  him  and  his  afibciates  for  the  con- 
fpiracy  as  well  as  cheat,  upon  which  they  were  all  con- 
victed. 

So  where  a  woman  living  in  the  fervice  of  her  mad 
confpired  with  another  man  that  he  fliould  perfonate  her 
mafter,  and  in  that  character  ihould  folemnixe  a  marriage 
with  her ;  which  was  accordingly  done,  for  the  purpofe  of 
afterwards  raifing  a  fpecious  title  to  the  property  of  the 
mafter  ;  the  gift  of  the  indictment  was  for  the  confpiracy, 
and  the  conviction  was  founded  on  that  ground.  And  fuch 
I  have  before  (hewn  was  the  true  ground  of  the  judgment 
in  the  cafe  of  Macarty  and  Fordenbourgh. 

In  Dupee's  cafe,  however,  where  the  Indictment  only 
charged  that  he  perforated  one  A.  B.,  clerk  to  H.  H.,  a 
judice  of  the  peace,  with  intent  to  extort  money  from  fe- 
veral  perfons  in  order  to  procure  their  difcharge  from  cer* 
tain  mifdemeanors  for  which  they  ftood  committed  ;  the 

Court 


ii- 

: 
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Court  would  not  quafh  it  on  motion,  but  put  the  defendant  Ch-  xx-  *  6- 

jit  common  L  TO. 

to  demur  to  it.  L 

It  might  probably  have  occurred  to  the  Court  that  this 
was  fomething  more  than  a  bare  endeavour  to  commit  a 
fraud  by  means  of  falfc-ly  perfonattng  another ;  it  was  an 
attempt  to  pollute  and  render  odious  the  public  juilice 
of  the  kingdom,  by  making  it  a  handle  and  pretence  for 
corrupt  practices. 


CHAP.     XXI. 
ARSON. 


At  Common  Laiv. 

The  malicious  and  voluntary  burning  the  Houfe  of 
another.  -  -  §  i. 

By  Statute.  -  §  2. 

The  Stat.  23 H.  8.  c.  i.  and  25  H.  8.  c.  3.,  cutting 
Clergy  from  Arfon,  repealed  by  Stat.  I  Ed.  6.  c.  12.  j 
but  Acceffaries  before  oufled  of  Clergy  by  Stat.  4  &  5 
Ph.  &  M.  c.  4.  and  by  Implication  the  Principals,  ib. 

By  Stat.  43Eliz.  c.  1 3.  burning  anyBarn  or  Stack  of  Corn 
or  Grain  in  the  northern  Counties,  Felony  without 
Clergy,  ib. 

By  Stat.  22  &  23  Car.  2.  c.  7.  burning  in  the  Night  Time 
any  Ricks  or  Stacks  of  Corn,  Hay,  or  Grain,  Barns, 
or  other  Outhoufes  or  Buildings,  or  Kilns,  Felony ; 
but  Offender  may  avoid  Death  by  chufing  to  be 
tranfported.  ib. 

But  by  Stat.  9  Geo.  i.  c.  22.  fetting  Fire  to  any  Houfe, 
Barn,  or  Outhoufe,  or  to  any  Hovel  Cock,  Mow,  or 
Stack  of  Corn,  Straw,  Hay,  or  Wood  ;  or  refcutng 
any  Perfon  in  Cuftody  for  the  fame  j  or  by  Gift  or. 
Promife,  &c.  procuring  another  to  join  in  fuch  un- 
lawful Adi:;  Felony  without  Clergy,  ib. 

So  the  burning  of  any  Mill,  by  Stat.  9  Geo.  3.  c.  29.  ib. 

I.  Tbf  Burning  muft  be  malicious  and  wilful.  §  3. 

If  by  Negligence  or  Mifchance,  though  amounting  to  a 

Trefpafs,  no  Felony,    ib. 
Aliter,  if  malicioufly  intending  to  burn  one  Houfe  he 

burn  another,    ib. 

Although  the  Intention  were  only  to  burn  his  own.  ib. 
But  by  Stat.  6  Ann.  c.  31.  a  Servant  negligently  fetting 

Fire  to  Houfe  or  Outhoufe  forfeits  lool.  and  to  be 

fent  to  Houfe  of  Correction  for  1 8  Months,  ib. 

2.  There 


Arfon. 

2  .  There  mufl  be  an  aftual  Burning  of  Part  at 
leaf  of  the  Houfe.  §  4. 

"  Setting  Fire  to"  in  the  Stat.  9  Geo.  i.  c.  22.  means 

a  Burning,    ib. 
Burning  Paper  in  Paper  -Mill,  not  fufficient.  ib. 


3.  What  the  Houfe  y  &c.  §  5. 

Extends  to  Outhoufes,  Parcel  of  the  Dwelling-houfe.  ib. 
So  burning  a  Barn  having  Corn  or  Hay  in  it,  Arfon  at 

common  Law.  ib. 
But  fufficient,   though  empty,  under  Stat.  9  Geo.  I.; 

and  it  is  not  material  under  that  Statute  whether  the 

Fa£l  be  done  in  the  Night  or  by  Day.  ib. 
A  common  Gaol,  the  Entrance  to  which  was  through 

the  Gaoler's  Dwelling-houfe,   held   a  Houfe  within 

Stat.   9  Geo.  i.    ib. 
A  detached  Building,  though  Parcel  of  a  Manfion  in 

Law,  may  be  charged  as  an  Outhonfe  under  the  Stat. 

9  Geo.  i.   ib. 

4.  What  the  Houfe  ^  &c.  of  another.  §  6. 
To  conftitute  Felony  either  at  common  Law  or  by 

Statute,  the  Burning  mutt  be  of  a  Houfe,   &c.  in 

Paffefflon  of  another,    ib. 
The  Offence  therefore  cannot  be  committed  by  a  Leflee 

for  Years,  or  a  Mortgagor  in  Pofieflion.  ib. 
But  one  entitled  only  to  Dower  may  commit  Arfon  of 

the  Houfe  in  Pofleflion  of  a  Leflee  ;  and  fo  it  feems 

may  a  Reverfioner  in  Fee.   ib. 
A  Pauper  put  into  a  Houfe  by  Parifh  Officers  to  in- 

habit as  a  Servant  may  commit  Arfon  of  it.    ib. 
But  one  malicioufly  burning  his  own  Houfe,  a  JMifde- 

mennor,   efpecialiy  if  near  other  Houfes  or  Property 

thereby  endangered.  -  -  ^-. 

And  if  others  in  fatt  burnt,  Felony.  §  y. 

Principals  and  Acceffarles  —  Clergy.        -     §  9. 

Principals  oufled  of  Clergy  in  all  Cafes  within  Stat. 
9  Geo.  i.  c.  22.  if  not  by  prior  Statutes,   ib. 

3?3  So, 
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So,  if  required  by  Order  of  the  King  in  Council,  and 
neglecting  to  furrender  in  40  Days.  ib.  -  §9. 

AcceJJaries  before  to  wilful  burning  of  any  Dwelling- 
houfe,  or  Barn,  having  Corn  or  Grain  in  it,  oufted 
of  Clergy  by  Stat.  4  &  5  Ph.  &  M.  c.  4.  ib. 

Acceffaries  after  entitled  to  Clergy,  except  after  the 
King's  Proclamation  as  above,  ib. 

Trial.  -  -  -  §  10. 

May  be  in  any  County  in  England. 

Indlftment  and  Evidence.  §  1 1 . 

At  common  Law,  Offence  muft  be   laid  to  be  done 

•wilfully  (or  voluntarily]   and  malicionjly^  as  well  asjfr- 

lonioujly.    ib. 
Indictment  on  the  Stat.   9  Geo.  i.  c.  22.  laying  the 

burning  of  a  Hcuft,   good   enough,    without  faying 

Divel/ing-houfe.    ib. 
If  the  Burning  be  of  an  Outbotife,  it  need  not  be  (hewn 

of  what  Defcription,  under  the  Stat.  9  Geo.  i .  ib. 
The  Houfe  muft  be  charged  to  be  burned  or  fet  Fire 

to.    ib. 

As  to  the  Intent,  ib. 
Muft  (hew  it  to  be  the  Houfe  of  another,  and  ftate  to 

whom  belonging,    ib. 
The   Property   muft   be  laid   in    the  actual  Tenant, 

though  only  fuch  by  Sufferance,    ib. 
Though  laid  to  be  done  in  the   Night-time,  yet  not 

material  to  be  proved,   ib. 
Evidence  of  Part  of  the  Goods  in  the  Houfe  fired  being 

afterwards  found  concealed  in  the  Prifoner's  Houfe, 

admitted  as  a  Circumftance  to  fhew  his  Prefence  at 

the  Fact,   ib. 


Arfon. 

HP  HE  offences  which  follow  next  in  order  are  fuch  ns  are 

committed  againft  property,  not  merely  lucri  caufa,  as 

thofe  already  noticed,  but  from  a  mifchievous  or  vindictive 

motive; 
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motive;  and  may  for  the  mofl  part  be  properly  claffed  under  Ch.  xxr.  \  i. 
the  general  defcription  of  malicious  mifcbitf,  ?.s  an  excellent  wri-      ^ 
ter  has  done.  Of  thefe  the  principal  is  the  wilful  and  malicious  4 
burning  of  houfes,  which  is  known  in  the  law  by  the  appro- 
priate denomination  of  Arfon.     And  as  many  ftatutes  have 
palled  againft  the  offence  of  wilful  and  malicious  burning, 
which  have  a  direct  reference  to,  and   are   engrafted  upon, 
arfon  properly  fo  called ;  I  {hall  here  touch  upon  fuch  of  them 
as   are  neceflary  for  the  elucidation  of  the  prefent  fubjecr., 
leaving  the  conGderation  of  ethers  till  I  come' to  treat  of  wa- 
lifioui  mifcbuf'm  general. 

Arfon,  which  was  felony  at  common  law,  and  anciently         /  Iw 
punifhed  with  death,  is  defcribed  to   be   the  malicious  and  •**/«»  at  air.mon 
voluntary  burning  the  houfe  of  another.  3  '£&.  66. 

This  definition  will  be  examined  in  all  its  parts  ;  M.  nH.y.fo.  i. 

1  Hale.  jO3. 

1.  As  to  -whaiJJjall  befaidto  be  malicicxs  and  voluntary.  i  Hawk.  ch.  39. 

2.  What  a  burning.    '  s«"Jf5.Kb.  ,. 

3.  What  ike  houfe  or  ether  dtfiription  of  property  comprifed  c-33-  i  Inft.i4?. 

in  this  offence  at  cotmnoa  law,  or  in  the  jlatutes  after-  4  B  *c-Com-*ao> 
mentioned. 

4.  What  the  houfe,   &c.  of  another. 

But  firil  it  will  be  proper  to  collect  in  one  view  the  feve- 
ral  ftatutes  which  have  been  paflcd  relating  to  the  fubjecl: 
more  immediately  under  confideration,  as  they  ferve  to  throw 
iight  upon  fome  parts  of  it ;  and  the  fame  illuftration  will 
frequently  apply  both  to  the  common  and  ftatute  law. 

By  the  flat.  23  Hen.  8.  c.  i.  f.  3.    "  No  perfon  or  per-          §2. 
"  fons    found   guilty    (amongft  other  offences)  for  wilful      Byjijmu. 
l{  burning  of  any   dwclling-houfes   or  barns  wherein  any  !Hik"V"1- 
"  grain  of  corns  (a]  ihall  happen  to  be;  nor  any  perfon  or 
*'  perfons  being  found  guilty  of  any  abetment,  procurement, 
*'  helping,  maintaining,  or  ccunfclling,  of  or  to  fuch  felonies, 
"  (hall  be  admitted  to   the  benefit  of  clergy,  &c.  except 
"  perfons  in  holy  order  of  fubdeacon  or  above,"    This  was 

(<a)  Lord  Hale,  i  vol.  571.  cites  the  ftatate  m  thefe  words,  <«  g«in  or  corn/* 
So  the  ftaL  25  H.  S.  c.  3.  (I  quote  from  Runnington's  edition)  recites  the  for- 
mer itatute  as  having  the  words  «  grain  cr  <orn."  This  latter  is  again  recited  in 
the  flat.  5  &  6  Ed.  6.  c.  1C.  with  the  wonis  "  grains  ot  corn,"  And  again, 
the  fiat.  4  &  5  I'h.  &  M,  has  the  words,  "  corn  or  grain.'' 

3  T  4  extended; 
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Ch.  XXI.  §a.    extended  by  ftat.  25  H.  8.  c.  3.  f.  2.  to  fuch  as  (land  mute, 
Byftatute.       challenge  peremptorily  above  twenty,  or  will  not  directly 
anfwer. 

25  Hen.  8.  c.  3. 

But  thefe  ftatutes  were  certainly  repealed,  as  to  the  oufting 
of  clergy  from  the  offence  in  queftion,  by  the  flat.  I  Ed.  6. 
c.  12.  f.  Jo.  which,  after  taking  away   clergy   from  feveral 
felonies  by  name,  omitting  this,    enacts  that  "  in  all  other 
tl  cafes  of  felony,  other  than  fuch  as  were  before  mentioned," 
offenders  mould  "  enjoy  the  benefit  of  clergy  in  the  fame 
Alex.  Poulter's    <«  manner  as  before  the  firft  year  of  Hen.  8th."     Some  have 
t»tl5"iHai«     thought  that  clergy  was  again  oufted,  in  the  inftances  before 
571.  zHawk.     enumerated,  by  the  operation  of  the  ftat.  5  &  6  Ed.  6.  c.  10. 
f.  4.  entitled  "  an  act  for  the  avoiding  of  clergy  from  divers 
perfons-,"  which  reciting  the  ftat.  23  H.  8.  c.  i.  and  that  it 
c.  jo.  was  defective  in  not  extending  to  cafes  where  perfons  guilty 

of  robbery  and  burglary  in  one  county  were  taken  with  the 
goods  in  another  county,  and  there  tried  and  convicted  of 
larceny ;  and  reciting  that  this  defect  had  been  fupplied  by 
the  flat.  25  H.  8.  c.  3,;  and  reciting  further  that  the  aft  of 
the  i  Ed.  6.  c.  12.  (which  omits  as  well  to  ouft  clergy  from 
burglars  and  robbers  taken  with  the  goods  in  another  county, 
and  there  tried,  as  from  the  offence  of  wilful  burningof  houfes, 
&c.)j  had  reftored  clergy  in  all  other  cafes  than  thofe  therein 
mentioned,  as  before  the  firft  of  H-  8.,  "  by  reafon  of  which 
"  article  and  claufe  the  ftat.  25  H.  8.  which  did  put  fuch 
*l  felons  and  burglars  from  their  clergy,  that  do  fuch  offence 
"  in  one  county,  and  after  are  taken  with  the  goods  ftolen 
ts  in  another  county  and  there  indicted,  &c.  was  made  void; 
l(  by  reafon  whereof  divers  perfons  that  fince  the  f?.id  i  H.  8. 
<f  have  committed /«f/>  robberies  and  burglaries  in  one  county, 
"  and  after  have  been  taken  with  the  maincr  in  another 
"  county,  and  there  indicted,  &c.  have  had  their  clergy, 
<{  which  they  could  not  have  had  in  cafe  the  faid  act  of  the 
"  25  H.  8.  had  ftood  in  force  ;  for  redrefs  whereof  enacts, 
"  that  the  faid  ftat.  25  H.  8-  touching  the  putting  of 
l<  offenders  from  their  clergy,  and  every  article,  claufe,  or 
"  fentence  contained  in  the  fame  touching  clergy,  (hall 
•«  from  thenceforth  touching  fuch  offences  remain  in  full 
ft  ftrength  and  virtue,  in  fuch  manner  and  form  as  before 
"  the  making  of  the  faid  ft.it.  i  Ed.  6."  &c. 
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But  the  opinion  that  this  flat,  revived   the  flats.   23    &    Ch.  XXI.  §2. 
25  H.  8.  in  toto,  as  to  the  offence  of  wilful  and   malicious      fyJ!atatf' 
burning,  is  very  ably  controverted   by  Mr.  Juftice  Foller,       T 
and  by  Lord  Hale  himfelf  in  the  fecond  part  of  his  work;  Foil.  53°-  *«• 
and  both  agree  with  the  third  refolution  in  Poulter's  cafe,  l^^^/H^e 
that  the   ftat.  3  &  4  Ph.  &  M.  c.  4.    after  mentioned,  by  s?*-  4Gli*« 
taking  away  the  benefit  of  clergy  from  the  acceffary  before, 
by  neceffary  conftruction  took  it  from   the  principal  in  the 
like  inftances.     But  quacunque  via  data,  fays  Lord  Hale, 
the  law  (lands  fettled  that  clergy  is  taken  away  in  all  cafes 
from  the  principal  in  wilful  burning  of  a  dwellihg-houfe,  or 
a  barn  with  corn.     However,  the  doubt  in  this  refpecl  pro- 
bably fuggefted  the  precaution  of  enacting  the  provifion  in 
the  flat.  9  Geo.  i.  c.  22. 

The  ftat.  4  &  5  Ph.  &  M.  0.4.  ena£ls  "  That  all  and  4&5ph.  &M. 

«  every  perfon  and  perfons  who  (hall  malicioufly  command.  c-  4- 

»  Aufriai&n, 
<  hire,  or  countel,  any  perton  or  perfons  wilfully  to  burn 

"  any  dwelling-houfe,  or  any  part  thereof,  or  any  barn 
"  then  having  corn  or  grain  in  the  fame ;  that  then  every 
"  fuch  offender  being  outlawed  thereof,  or  being  thereof 
"  arraigned  and  found  guilty,  or  being  otherwife  lawfully 
"  attainted  or  convicled  of  the  fame  offence,  or  being 
"  arraigned  thereof,  do  fland  mute,  or  challenge  peremp- 
"  torily  above  20,  or  will  not  an fwer  directly  to  fuch  offence, 
"  fhall  not  have  the  benefit  of  clergy." 

The   ftat.  43  Eliz.   c.  13.   f.  2.  enacls,  "  That  whoever  43  EI;Z.  c.  73. 
"  fhall  wilfully  and  of  malice  burn,  or  caufe  to  be  burned,  Buntr.gcr.uc 

•  t  r  it-  ."•  - 

*  or  aid,  procure,  or  content,  to  the  burning  of  anv  barn 
"  or  (lack  of  corn  or  grain,  within  Cumberland,  Northum- 
"  berland,  Weftmorland,  or  Durham,  and  fhall  be  indicled 
"  thereof  and  convicled,  or  fhall  ftand  mute,  or  challenge 
"  peremptorily  above  20,  before  the  juftices  of  affize,  gaol- 
'*  delivery,  oyer  and  terminer,  or  of  the  peace,  &c.  Ihill 
"  be  adjudged  felons,  and  fuffer  death  without  benefit  of 
"  clergy." 

By  ftat.  22  &  23  Car.  2.  c.  7.  f.  2.  "  Where  any  perfon  or  1S ,.  2.  Cir  a. 
"  perfons  fhall  in  the  night-time  malicioufly,  unlawfully,  and  c  "• 
«  willingly  burn,  or  caufe  to  be  burned  or  deftroyed,  any  £Jt*SE 
"  ricks  orJJacks  of  corn,  hay,  or  grain,  barns,  or  other  houfes 
'*  or  buildings,  or  kilns  of  any  perfon  or  perfons  whacfo- 
'.*  ever-,  every  fuch  offence  fiiall  be  adjudged  felony:"  but 

by 
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Ch.  XXI.  §z. 


i  Leaeh,  i—  6. 
9Geo.  i.  c.  2z. 

Burning  at  any 
"'«'• 

Made  perpetual 

byftat.  31  G.  x. 


d's  c»fe, 
*  T.  Rep,  155. 


.  3.  c.  » 
f-  a- 

Burning  mills. 


by  f.  3.  «  without  corruption  of  blood,"  &c.  :  And  by  f.  4. 
u  j  -  ^^  perfon  who  fhall  be  convict  or  attainted  of  any 
"  offence  hereby  made  felony  (to  avoid  judgment  of  death 
"  or  execution  thereupon)  fhall  make  his  election  to  be  tranf- 
ts  ported,  &c.  then  the  juftices  of  afiize,  oyer  and  terminer, 
*'  gaol  delivery,  and  of  the  peace,  before  whom  fuch  offender 
"  fhall  be  convict  or  attaint  by  rirtue  of  this  act,  refpedtive- 
"  ly,  fhall  caufe  judgment  to  be  entered  againft  every  fuch 
"  offender,  that  he  be  tranfported  beyond  the  feas  to  fome 
"  of  his  majefty's  plantations  in  the  faid  judgment  to  be 
"  particularly  mentioned  and  expreffed,  there  to  remain  for 
"  feven  years  :  And  if  any  fuch  offender  lhall  return  into 
"  this  kingdom  before  the  expiration  of  the  faid  feven  years, 
u  he  fhall  fuffer  death  as  a  felon,  and  as  if  no  fuch  election 
"  to  be  tranfported  had  been  made  by  him."  By  f.  7. 
offenders  under  this  aft  muft  be  proceeded  againft  within 
fix  months  after  the  offence  committed. 

It  never  was  doubted  but  that  burning  one  ricky  &c.  was 
.  ,  .       ,      0  ,          ,    .       . 

within  the  ftatute,  though  m  the  plural. 

But  the  principal  ftatute  is  the  9  Geo.  i.  c.  22.  which 
enac^s  (f.  i.)  that  "  if  any  perfon  or  perfons  ihall  (a)  fet  fire 
"  to  any  houfe,  barn,  or  outhoufe,  or  to  any  hovel,  cock, 

_       ,       -  n  n.    11 

"  mow,  or  Hack  or  corn,  itraw,  hay,  or  wood;  or  Inali 
"  forcibly  refcue  any  perfon  being  lawfully  in  cuflody  of  any 
**  officer  or  other  perfon  for  any  the  offences  before  mention- 
"  ed  ;  or  if  any  perfon  or  perfons  fhall  by  gift  or  promife  of 
•«  money  or  other  reward  procure  any  of  his  majefty's  fub- 
"  je£ts  to  join  him  or  them  in  any  fuch  unlawful  a£l  ;  every 
"  perfon  fo  offending,  being  thereof  lawfully  convicted,  fhall 
"  be  adjudged  guilty  of  felony,  without  benefit  of  clergy." 

By  f.  2.  of  the  fame  act,  offenders  not  furrendering  on 
proclamation  are  alfo  oufted  of  clergy. 

Henry  Judd  was  bailed  by  the  court  of  King's  Bench  on 
a  warrant  of  commitment  for  fetting  fire  to  a  parcel  of  un- 
threfhed  wheat,  the  fact  as  charged  not  being  felony  within 
this  ftatute. 

By  flat.  9  Geo.  3.  c.  29.  f.  2.  *'  "Whereas  no  effectual 
«  provifion  hath  heretofore  been  made  for  preventing;  the 

(a]  The  words  *'  unlawfully  and  maliclcuJJy,'"  and  "  wilfu.'Jy  and  maTiciouJly" 
which  refpcftivcly  occur  in  the  paragraphs  delciibing  other  offences  before  and  after 
•.hia  in  '.be  f*:i)C  clau'e,  are  omitted  in  th's  paragraph.  Scd  vidt  port.  f.  3. 

2  "  burning 
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**  burning  of  mills,  be  it  enabled,  that  if  any  perfon  or  per-    Ch.  xxi.  \  a. 

"  fons  (hall  (after  the  ift  July  1769)  wilfully  or  maliciouQy 

"  burn  or  fet  fire  to  any  wiud-faw-mill,  or  other  wind-mill, 

41  or  any  water-mill,  or  other  mill  ;  fuch  perion  fo  offend- 

"  ing,  being  lawfully  convicted  thereof,  (hall  be  adjudged 

"  guilty  of  felony  without  benefit  of  clergy." 

By  f.  4.  "  No  perfon  (hall  be  profecuted  by  virtue  of  this 
"  a£t  for  any  offence  committed  contrary  to  the  fame,  un- 
«*  lefs  fuch  profecution  be  commenced  within  18  months 
*'  after  the  offence  committed." 

i.   It  muft  be  a  malicious  and  voluntary  burning,  other-          §3. 
wife  it  is  not  felony,  but  only  a  trefpafs-,  and  therefore  no  M"1'*™'  ""* 

1  .  voluntary. 

negligence  or  mif-hance  amounts  to  it.    As,  if  an  unqualified  i  Hale,  567,  56  ?. 
perfon  by  (hooting  at  game  happen  to  fet  fire  to  the  thatch  p"^  6? 
of  a  houfe  ;  or  even  if  a  man  were  (hooting  at  the  poultry  of 
another.     In  this  cafe  however  it  (hould  feem  to  be  under- 
ftood  that  he  did  not  intend  to  fteal  the  poultry,  but  merely 
to  commit  a  trefpafs;  for  othcrwife  the  firft  intent  being 
felonious,  the  party  muft  abide  all  the  confequences. 

If  A.  have  a  malicious  intent  to  burn  the  houfe  of  B.,  and  l  Hale»  56 
in  fctting  fire  to  it  burn  the  houfe  of  C.  as  well  as  of  B.,  or  *  Haw 


the  houfe  of  B.  efcapc  by  fome  accident,  and  the  fire  turn  f>  5- 

r        '  Plowd.  4.75. 

the  houfe  of  C.;  though  A.  did  not  intend  to  burn  C.'s  rue  poft,  f.  S. 
houfe,  yet  in  law  it  (hall  be  faid  to  be  a  malicious  and  wilful 
burning  of  the  houfe  of  C.  And  fo,  fays  Plowden,  If  one 
command  another  to  burn  the  houfe  of  J.  S.,  and  he  do  fo, 
and  the  fire  thereof  burn  another  houfe,  the  commander  is 
acceflary  to  the  burning  fuch  other  houfe. 

And  in  this  refpecl  the  ftat.  9  Geo.  i.   makes  no  differ-  *  MS.  Sum.  327. 
ence;  for  the  offences  there  mentioned  mud  be  done  wilfully  ^Biac-'conuaaai 

and  maliciou/ly,  though  not  fo  exprefled  in  the  ftatute  :   for  Vliit  Moron's 

™,r  _  cafe,  poft,  icz  i. 

the  malice  makes  the  crime,      ihey  are  not  neceflary  how- 

ever to  be  exprefled  in  a  declaration  againft  the  hundred  for 
damages,  as  was  holden  by  the  court  of  C.  B.  in  the  cafe  of 
Allan  v.  The  Hundred  of  Kirton,  though  they  thought  it 
probable  that  the  offence  muft  be  fo  charged  in  an  indicl- 
ment  for  the  felony. 

But  by  ftat.  6  Ann.  c.  31.   any  fervant  negligently  fetting  6  Ann.  c.  31. 
fire  to  a  houfe  or  outhoufes,  (hall,  on  conviction  before  two 
juftices  of  the  peace,  forfeit  icol.,  or  be  fent  to  the  houfe 
of  correction  for  18  months. 

2.  To 
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ch.  xxi  §4.        2.  To  conftitute  arfon  at  common  law  there  mud  be  an 

•'hat  a  burn\n. 


,  be  not  neceflary  that  any  part  be  wholly  confumed,  or  that 

What  a  burning  the  fire  fhould  have  any  continuance,  but  be  put  out  or  go 
S.1"^-66'          out  of  itfelf.     But  merely  putting  fire   into  or  towards  a 

>  Hale,  568. 

Sum.  85.  houfe,  however  malicioufly,  if  either  by  accident  or  timely 

i  Hawk.  ch,.  39.  prevention  t|ie  fire  jo  nOt  takej  and  no  part  be  burned,  does 

a  MS.  Sum.  3:9.  not  amount  to  arfon  at  common  law.     The  flat.  9  Geo.  I. 

R  iTswahMai  c'  22>  does  indeed  in  enacting  the  felony  make  ufe  of  the 

cing,  0.6.1761.  words  "  fetfireto"  but  I  am  not  aware  of  any  decifion 

which  has  put  a  larger  conflru£tion  on  thofe  words  than 

prevails  by  the  rule  of  the  common  law  ;  and  the  contrary 

opinion  may  be  collected  from  what  was  faid  in  Spalding's 

caie,  and  Breeme's  cafe,  and  in  the  following  cafe  of  Sarah 

Taylor. 

Taylor's  cafe,         Sarah  Taylor  was  indicted  for  fetting  fire  to  an  outhoufc, 

forage  B.6°'  commonly  called  a  paper-mill.     It  appeared  that  (he  had  fet 

i  Leach,  58.       fire  to  a  large  quantity  of  paper  which  was  drying  in  a  loft 

annexed  and  belonging  to  the  mill  ;  but  no  part  of  the  mil) 

itfelf  was  confumed  ;  and  therefore  the  Judges  thought  the 

cafe  not  within  the  ftatute  on  that  ground;  though  another 

doubt  was  flarted  whether  a  mill  were  an  outhoufe  within  the 

meaning  of  the  a£l. 

§  C.  3-  What  is  underftood  by  the  houfe.    This  extends  at  com- 

7be  boufe.  mon  ]aw  not  only  to  the  very  divellitjg-boufet  but  to  all  cut- 

Sum.  86.  '  houfes  which  are  parcel  thereof,  though  not  adjoining  thereto, 

3  intt.  67.  69.  under  the  fame  roof.     And  yet  the  indictment  need  not 

j  Hawk.  ch.  39.  ' 

f  \^.  charge  the  burning  to  be  of  a  manfion-houfe,  but  only  of  a 


conftitules  an  outhoufe   to  be  parcel  of  the 
dwelling-houfe  was  eonfidered  at  large  in  treating  of  burglary, 
Ante,  4jz.         to  which  I  refer.     But  the  burning  of  a  barn,  though  no  par* 
of  the  manfion,  if  it  have   corn  or  hay  in  it,  is  felony  at 
common  law.     And  it  has  alfo  been  laid,   that  at  common 
law  arfon  extended  to  the  burning  of  a  ftack  of  corn  :  but 
lince  the  patting  of  the  feveral  ftatutes  above  referred  to,  it 
is  become  unneceiTary  to  difcufs  this  and  other   doubtful 
cjucilions  of  the  like  nature. 
Donnfvan'scjff,      Upon  the  conftruflion  of  the  ftat.  9  Geo.  i.  c.  22.  it  has 
L-ancaftcr,  1770,  Deen  hoi^n,  that  a  common  gaol  is  a  houfe  within  the  mean- 

^  Blac.  Rep.  63z. 

^t  L«ach,  81.     S.  C.)  in 
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tng  of  it.     The  entrance  to  the  prifon  was  through  the  Ch.  xxr.  §  5, 

dwelling-houfe  of  the  gaoler,  and  the  prifoners  were  fome-         " 

times  allowed  to  lie  in  it.     All  the  Judges   held  that  the 

dwelling  houfe  was  to  be  confidered  as  part  of  the  prifon, 

and  the  whole  prifon  was  the  houfe  of  the  corporation  to 

whom  it  belonged.     One  fet  of  the  counts  there  laid  it  to 

be  the  houfe  of  the  corporation,  another  of  the  gaoler,  and 

a  third  of  the  perfon  whom  the  gaoler  fuffered  to  live  in 

the  dwelling-houfe. 

In  Sufanna  Minton's  cafe,  the  indictment  charged  that  fhe  Minton's  cafe, 
felonioufly  and  malicioufly,  &c.  in  the  night-time  fet  fire  to  a  f^ff^i'^"^ 
barn  of  Paul  Gwatkin,  and  burned  the  fame.     It  was  proved  BuilerJ. 
that  there  was  hay  and  corn  in  the  barn  •,  but  it  was  not  fo  Buu'er  ^  a*£ 
dated  in  the  indictment,   which  was  drawn  on  the  ftat.   22  MS.  Jud. 
&  23  Car.  2.  c.  7.     The  jury  found  the  prifoner  guilty  of  mtZifirfatv*fr* 
fetting  fire  to  and  burning  the  barn,   but   not  in  the  night-  «»**•»»/•*•*«• 

.  beintbtnigk^ya 

time.     It  was  objected  that  this  verdict  amounted  to  a  com-  that  is  *c:  mate- 
plete  acquittal,  and  that  no  judgment  could  be  given  againft  ^"hp™** 

under  tkejtat. 

the  prifoner;   upon  which  the  judgment  was  refpited.     In  9  G.  i.  «r  ,-j  ,> 
Eafter  term  1786.  ten  Judges  prefent,  all  held  that  the  pri-  f^'^O"' 

'  J  indictment  Jbcitim 

foner  was  properly  convicted;  for  though  the  indictment  ftate  that  tbtre 
laid  the  offence  to  be  done  in  the  night-time,   which   would  i^^lar^  But 
have  been  neceflary  to  have  brought  the  cafe  within  the  ftat.  though  the  -word 

or-,  i  i         r    o  •  -    i  t       r>          maliciouflj  be 

22  &  23  Car.  2.  yet  that  that  fact  was  immaterial  on  the  ftat. 


m,a 


0  Geo.  i.  which   does  away  any  fuch  diilindion,  and  ex-  $£•  */'"*"$  ** 

'         J  be  laid  in  the 

tends  generally  to  all  barns  of  other  perfons,  whether  having  indiffi 
hay  or  corn  in  them,  or   being  empty  ;  and  whether  burnt  Q  ?' 
in  the  day  or  night-time.     Note,  It  feemed  to  be  the  opinion  abient) 

of  all,    that  fuppofuig  it  to  be  neceflary  that  there  fhould  be  a  MS.  Sum  327. 
.        .  ...  MS.  Duller  J. 

hay  or  com  in  the  barn,  it  muft  have  been  fo  itated  in  the 
indictment.  So,  though  the  word  maliciottfy  be  not  in  the 
ftatute,  Q.  if  it  muft  not  be  ftated  in  the  indictment  ? 

North  was  indicted  for   felonioufly,  wilfully,  and  mnli-  North's  cafe, 
cioufly,    agsinft    the   form  of  the   ftat.    (9  Geo.  i.  c.  22.)  J^iff^E 
fetting  fire  to  a  certain  outhouic  of  John  Taylor,  fituate  at  I**8*e*f* 
Knarefborough  in  the  county  of  Yoik.     It  appeared  in  cvi-  ^ou2u£ 
dence  that  the  prifoner  had  fet  fire  to  and  burnt  part  of  a  "r:dfuJPei<*t  '<> 

1  •  ,  ,  •  /•    ,  r  ,  .    ,  wft  the  offtndir 

building  of  the  profecutor,  which  was  fituatcd  in  a  yard  of  his  of  derg  under 
at  the  back  of  his  dwelling-houfc,  which  was  in  the  ftreet  of  ^'if 
the  town  of  Knarefborough.     The  building  was  about  four  p-^t 
or  five  yards  diftant  from  the  dwelling-houfs.  but  not  joined  £*"'«/'*•' 

O  •  J  lirg-b-.uft,  :r.e 

§  tO   iurr.irg 

it  ar/cn 
It*. 
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Ch.xxi.§5-  to  it.  The  yard  was  inclofed  on  all  fides,  in  part  by  the 
°Uj''  dwelling-houfe,  in  another  by  a  wall,  in  a  third  by  a  railing 
which  feparated  it  from  a  field,  and  in  the  remaining  part 
by  a  hedge.  The  profecutor  kept  a  public  houfe,  and  alfo 
carried  on  the  bufinefs  of  a  flax-drefTer.  The  buildings  fct 
fire  to,  and  in  part  burnt,  confided  of  a  (table,  and  a  cham- 
ber over  it,  which  was  ufed  by  the  profecutor  as  a  (hop  for 
keeping  and  dreffmg  flax.  It  was  objected  on  behalf  of  the 
prifoner,  that  this  building  Vas  not  an  outhoufe  within  the 
ftat.  9  Geo.  i.  c.  22.  as  that  muft  be  underftcod  to  mean 
outhoufes  which  in  contemplation  of  law  were  not  part  of 
the  dwelling-houfe  ;  which  it  was  infifted  this  was,  and 
that  the  indictment  ftiould  have  been  for  arfon  at  common 
law.  The  jury  found  the  prifoner  guilty,  and  the  point 
was  referved  for  the  opinion  of  the  Judges.  On  the  6th  of 
November  1795  (Hotham  Baron  abfent),  all  the  Judges 
agreed  that  the  verdict  was  right.  It  was  obferved,  that 
though  for  fome  purpofes  this  might  be  part  of  the  dwelling- 
houfe  -,  yet  dill  it  was  in  fact  an  outhoufe.  And  3  Inft.  67. 
was  referred  to,  where  it  is  laid  down,  that  to  burn  a  (ta- 
ble and  the  like,  parcel  of  the  manfion-houfe,  is  felony  ; 
but  that  in  the  indictment  it  is  fuflicient  to  fay  domum,  viz. 
a  barn,  m.ilt-houfe,  or  the  like,  without  faying  manfionalem. 
Toft.  And  in  Breeme's  cafe  it  was  confidered  that  the  Itat. 

9  Geo.  i.  c.  22.  did  not  alter  the  nature  of  the  crime,  or 
create  any  new  offence,  but  only  excluded  the  principal  from 
clergy  more  clearly  than  he  was  before ;  which  till  then 
was  only  by  inference  from  the  (tat.  4  &  5  Ph.  &  M.  which 
took  it  from  the  acceffary  before  the  fact. 

*  6.  4.  It  remains  to  be  confidered  what  is  the  houfe  of  an- 

•ftebnufeofan-  other  within  the  definition  above  laid  down  -,  for  the  dwell- 
toft  f.  ii.  ing-houfe  or  other  description  of  property  mutt  be  laid  and 
proved  to  be  in  the  poffeflion  fuo  jure  of  fome  other  than 
the  prifoner  himfelf  at  the  time  of  the  fact  commuted. 
This  inquiry  is  the  more  neceffary,  becaufe  in  this  particular 
it  has  been  recently  holden  in  Spalding's  cafe,  Breeme's 
cafe,  and  Pedley's  cafe  hereafter  mentioned,  that  the  (tar. 
p  Geo.  i.  c.  22.  and  the  other  ftatutcs  make  no  difference 
in  the  nature  of  the  offence  •,  they  being  all  confined  to  a 
burning  the  property  of  another.  Upon  this  head  Holmes's 

cafe 
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cafe  is  the  firft  and  leading  determination,  founded  as  It  ch.  xxi. 
(hould  feem  upon  the  ancient  definition  of  this  offence.     He 
was  indicted,  for  that  being  poflefled  of  a  houfe  in  London 


under  a  leafe  for  fix  years,  remainder  to  another  for  three  R-  T- 

r         •      C  u  u         •  •       r  i       •       n        Cro"  Car"  3?6. 

years,reveriion  in  tee  to  another,  he  vi  et  armis,  felomoufly,  &  vv.jor.es,  351. 
malicioufly,Scc.  burned  the  faid  houfe,  with  intent  the  fame  4Biac.Com.Mi. 
dwelling-houfe,    and  alfo  divers  other  dwelling-houfes  of  y^t  &£.  lib. 
divers  liege  fubiecls  of  the  King  then  and  there  fituate  and  3*  *46  !>• 

.  .  .  lirrt.  16. 

being,  contiguous  and  adjacent  to  the  faid  dwelling-houfe  of  F.e:.  i;t>  i.  •:.-.;, 

the  defendant,  then  and  there  felonioufly,  wilfully,  and  ma- 

licioufly  to  burn  and  confume  with  fire,  againft  the  peace,. 

&c.     Being  convicted,  and  the  record  removed  by  certiorari 

into  B.  R.  before  judgment,  it  was  holdcn  by  three  Judges 

againft  Croke  that  it  was  not  felony  to  burn  a  houfe  whereof 

the  party  was  in   pofieffion  under  a  leafe  for  years  ;  for  it 

muft  be  the  houfe  of  another,  which  could  not  be  faid  in  the 

cafe  of  a  kfiee  for  years  in  pofleffion  at  the  time  of  the  burn- 

ing.    Wherefore,  (as  the  report  improperly  ftates,)  the  pri- 

foner  was  difcbarged  of  ^z  felony:  but  becaufe  of  the  hei- 

noufnefs  of  the  offence  he  was  feverely  fined  and  imprifcned, 

fet  in  the  pillory,  and  bound  for  his  future  good  behaviour 

for  life.     Upon  the  fuppofition  that  this  was  an  indictment 

for  felony,  in  which  the  prifoner  had  judgment  as  for  a 

mifdemeanor,  the  judgment,  as  fuch,  is  juftly  disapproved  of 

by  Lord  Hale-,  becaufe  the  prifoner  was  thereby  deprived  of  2Ha!e,  1-5. 

thofe  advantages  for  his  defence  which  he  would  otherwife  (5eJ  w*af»- 

tisrittorv  sxp.a- 

have  had  :  and  it  has  been  fince  condemned  in  Weftbeer*s  nation  in  Sco- 
cafe.     But  that  is  an  inaccurate  view  of  the  cafe,  the  true  fie!d>$  "fe!  ;Cald: 

401.  &Kel.  29.) 

account  of  which  is  to  be  found  in  Kelyng;  by  whom  it  is  R,  T.  weftbeer^ 
obferved,  that  all  the  fpecial  matter  being  laid  in  the  indict-  jps^stra.4,^1 
ment,  and  the  defendant  found  guilty  of  the  charge  as  laid  ; 
it  being  in  law  no  felony,  he  was  confequently  found  guilty 
of  the  trefpafs  and  mifdemeanor,  for  which  he  had  judgment; 
and  Lord  Mansfield  explained  it  in  the  fame  man-ner  in 
Scofield's  cafe. 

The  principal  point  in  Holmes's  cafe  has  been  alfo  called 
in  queftion  by  Mr.  Juftice  Fofler  in  the  cafe  of  Elizabeth 
Harris.     The  prifoner,  who  was  a  girl  of  14  years  of  age,  Harr'*'»  cafe, 
but  of  fufficient  underftanding  for  her  age,  was  indicted  for  Ar!.efl5ai7  LaA 

Afll7«,  1755, 

maHcioufly  felting  fire  to  and  burning  a  dwelling-hoirfe  in  cor  DennKbn  J. 
the  poffcflion  of  Edward  Stokes  -,  and  Ann  Courfe,  the  rrro-  o«™"ij  mlj 

ther  ;*  ^w«r  out  eft 
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ch.  xxi.  §  6.   ther  of  the  prifoner  by  a  former  hufband,  J.  Harris,  was  in- 

of;, 


-  of  the  equity  of  redemption   of  this  and  another  houfe  ad- 

koufe,  wl'f.h  <wai.  joining,  fubje£l  to  a  mortgage  term,  which  equity  defcended 
may  commit  arhn  to  ms  cldell  fon,  who  was  left  with  other  children  under  the 
of  it  ;  and  Jo  it  care  of  their  mother  Anne.  Anne  was  entitled  to  dower 

Jet  ms  if  the  leva!  r    .      ,      .         .          . 

rtverfian  kadbcen  out  of  thefe  houfes,  but  it  was  never  aliigned  •,  and  ftie  let 
int/ufrijoner.      tjiem  to  Stokes,  arul  received  the  rent.     But  having  a  large 
family,  (he  was  obliged  to  afk  relief  of  the  parifh,  which  the 
overfeeisrefufed,  unlefs  they  were  let  into  the  receipt  of 
the  rent.     On  this  (lie  made  frequent  declarations  that  (he 
would  burn  the  houfes  down,  which  was  at  length  effected 
by  means  of  her  daughter  Elizabeth,  whom  (he  employed 
for  that  purpofe.     Both  the  prifoners  being  found  guilty, 
their  cafe  was  referved  for  the  confideration  of  the  Judges, 
who  unanimoufly  agreed  that  it  was  felony  in  both.     The 
only  doubt  was  with  regard  to  the  intereft  which  the  prifo- 
ner Anne  had  in  the  houfe,  which  was  grounded  on  the 
reafoning  in  Holmes's  cafe  ;  for  unlefs  (he  were  guilty  of 
felony,    the   charge  againft  the  prifoner    Elizabeth,    who 
afted  by  her  directions,  mud  alfo  have  failed.     Of  Holmes's 
cafe  it  was  faid  that  he  had  the  pofleflion  by  legal  title,  and 
during  the  continuance  of  his  leafe  could  maintain  his  pof- 
feflion  againft  all  mankind  ;  and  therefore  the  houfe  might 
in  a  limited  fenfe  be  called  his  own.     But  in  the  prefcnt 
cafe  the  pofleflion  was  in  Stokes  under  a  demife  from  Anne 
on  behalf  of  her  fon  ;  and  her  title  to  dower,  had  Stokes's 
intereft  been  out  of  the  cafe,  did  not  fo  much  as  give  her  a 
right  of  entry,  it  being  a  bare  right  of  action.     It  was  alfo 
faid  in  the  debate  of  this  cafe  by  fome  of  the  Judges,  and 
not  denied  by  any,  that  had  Anne  been  feized  of  the  free- 
hold and  inheritance  of  the  houfe,  and  Stokes  in  pofleflion 
under  a  leafe,  it  would  have  been  felony  in  Anne  to  have 
burned  it.     The  principle  that  three  of  the  Judges  went 
upon  in  Holmes's  cafe,  adds  Mr.  Juftice  Forfter,  feems  to 
warrant  this  opinion  :  they  confidered  the  houfe  as  Holmes's 
fwti  houfe,  by  reafon  of  the  cftate  he  had  in  it  under  his.. 
leafe.     Croke  J.   did    not   difpute   the   principle,    though 
he  argued  againft  the  conclufion  the  other  Judges  drew  from 
^Biac.Coir-.sJi.  it.     And  if  this  be  fo,  Mr.  Juftice  Fofter  fays,  he  does  not 
fee  why  it  may  not  with  drift  legal  propriety  be  faid  of 

rever  Goner, 
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rererfioner,  who  fhould  malicioufJy  fet  fire  to  houfes  in  the  ch.  xxi.  $  6. 
pofTriTton  of  his  tenants  under  leafes,  that  he  rades  alienas  T?'  k--.e  rfa"-~ 

6-C'tft 

combufTit.  InHolmes'cafe,headds,the  houfemightwithltrict  [ 

legal  propriety  have  been  confidercd  as  the  houfe  of  the 
landlord  :  both  landlord  and  tenant  have  a  property,  one 
temporary  and  limited,  the  other  abfolute  and  perpetual. 
Both  the  prifoners  were  afterwards  fentenced  to  dsath,  but 
Elizabeth,  being  young,  and  acting  under  her  mother's 
direction,  was  reprieved  and  recommended  to  mercy  on 
condition  of  tranfportation. 

Notwithftanding,  however,  the  weight  juflly  annexed  to 
the  opinion  of  Mr.  Juftice  Fofter,  the  point  ruled  in  Holmes' 
cafe  has  fince  been  determined  to  be  law,  and  the  precedent 
adopted  in  feveral  late  determinations. 

William  SpnUing  was  indidled  in  the  firfl  count  for  felo-  siding's  cafe, 
nioufly,  wilfully,  and  ma'.icioufly  fetting  fire  to  and  burning  Eunr  Spr.  Ail. 
his  own  houfe  at  Harteft,  againfl  the  peace,   &c.  and  in  the  Duller  j°r" 
fccond  count   for  fclonioufly,  voluntarily,  and   malicioufly  Ms-  !*"<'«*  J. 

r       •  r  •     n       ,         r  n    7     and  Gould  I. 

letting  fare  to  his  own  houfe,  agamic   the  form  of  the  tta-  (i  Leach,  158. 
tute.     The  prifoner's  houfe,    which   had    been,   previoufly  S'c<) 

f  l     Mc'tgagtsr  '.n 

infured  by  him,  was  in  the  village  of  Hartefl  in  SurFolk,  not  f/<frc*  burnmg 
adjoinine  to.  but  within  two  or  three  yards  of  other  houfes  "" ,'w:'  *"/'•  M 

J  °        '  '  crjon  eitkfr  at 

on  each  fide;  and  in  confequence  of  his  fetting  fire  to  it,  nrrnm  im  » 
of  which  there  was  no  doubt,  fome  part  of  the  timber  and  £/£•  9Geat' 
thatch  was  burned.  It  Appeared  that  the  prifoner  had 
before  infured  the  houfe  and  goods  for  rcol.  and  that  in 
1776  lie  hid  furrendered  the  premifes,  being  copyhold,  to 
the  ufe  of  one  Nott,  to  fectire  6cl.  lent  thereupon;  but 
Nott  was  never  admitted.  The  prifoner  being  convicted  of 
the  fact,  Duller  J.  refpited  the  judgment,  and  fubmitted  to 
the  Judges,  ift,  Whether  the  indictment  were  properly 
adapted  to  the  cafe  ;  2dly,  Whether  evidence  refpedting  the 
infurance  and  the  mortgage  ought  to  have  been  received  j 
jdly,  Whether  the  offence  proved  amounted  to  arfon.  Upon  rich  April  1720, 
the  firft  queftion  all  the  Judges  (abfent  De  Grey  C.  J.  and 
one  place  being  vacant)  were  of  opinion  that  the  indictment 
was  bid  :  for  that  arfon  at  common  law  was  the  burnine  of 
the  houfe  of  another,  according  to  the  refolution  in  Holmes* 
cafe,  which  muft  govern  :  and  that  the  (tat.  9  Geo.  i.  c.  22. 
did  not  create  a  new  offence,  but  only  excluded  the  prin- 
cipal from  clergy  more  clearly  in  refpeft  of  what  was  arfon 
at  common  law  :  it  being  doubtful  before  that  flatute,  whe-  *^  4B:»c. 

Com.  2z2,  •j. 
«r.d  AWxinder  Poultet's  cafe,  i  j  Co.  39.  Foft.  330.   to  33^. 

3  U  thcr 
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ch.  XXI.  $6.  ther  or  not  the  principal,  or  at  leaft  perfcns  in  holy  orders, 
2t.      C/J"~    wcre  entitled  to  the  benefit  of  clergy  in  arfon. 
•  Andrew  Breeme  was   indicted  for  arfon  of  a  houfe  at 

coimnon  law>  and  upon  the  ftatute  9  G.  i.;  and  the  i 


17^0,  cor.  ment,  which  contained  feveral  counts,  refpectively  charged 
AJS!  Duller  T.  'lt  to  ^e  ^e  nou^e  or"  William  Bolton,  of  Stone  Tuppen,  and 
(i  Leach.  zf>i.  of  the  prifoner  himfelf.  The  jury  found  him  guilty,  and 
a  ~Ms.Suni.3i9.  a'f°  found  that  the  prifoner  wilfully  and  malicioufly  ftt  on 
Marfin  by  ///«  fire  antj  [lurnt  the  houfe  mentioned  in  the  indictment,  which 

to  fui-K  the     - 


. 

in  k,-.  f.fi-ffi,  n  was  in  leafe  to  him  from  Stone  Tuppen  for  the  term  of 
"""  tie  ""Jf-  three  years,  who  was  poffeffed  of  it  for  a  term  of  99  years 
under  Bolton.  On  the  26th  of  May  1780,  the  Judges  (Lord 
Mansfield  and  De  Grey  C.  Js.  abfent,  and  one  place  vacant,) 
debated  this  cafe,  and  all  but  Nares  J.,  who  the  next  day  alfo 
concurred,  held  that  the  prifoner  was  not  guilty  of  felony. 
They  faid,  as  in  Spalding's  cafe,  that  arfon  is  the  burning 
the  houfe  of  another  ;  that  it  is  an  offence  immediately  againlt 
the  pojjej/icn  :  and  that  therefore,  if  a  perfon  in  pofleflion  of 
a  houfe  as  tenant,  however  fhort  his  term  may  be,  fet  fire 
MS^GouM  J  to  it,  it  is  rfot  arfon.  They  all  thought  that  Holmes'  cafe 
could  not  be  departed  from,  though  fome  thought  that 
poffibly  ic  might  have  been  otherwife  determined  at  firft. 
Others,  however,  held  the  principle  of  that  cafe  to  be  right, 
confidering  the  offence  to  be  created  for  the  protection  of 
the  party  in  poflcdion.  And  all  the  Judges  again  held  that 
the  {tat.  9  Geo.  i.  did  not  vary  the  offence,  but  was  paffed 
to  exclude  clergy  from  the  principal  more  clearly  than  it  was 
before  ;  and  particularly  adverted  to  a  claufe  at  the  end  of 
that  acl  for  fecuring  damnges  to  the  party  injured. 

Pex  v.  Fedley,  T'iefe  cafes  were  again  recognized  in  that  of  Pedley,  who, 
zzceo  ^"MS.  ^n  one  amongft  other  counts  of  the  indictment,  was  charged 
(Caid.  218.  and  witn  burning  his  own  houfe.  Though  Ld.  Mansfield  faid  that 
S.  C.3)  '  Z7/*  if  Holmes'  cafe  had  been  a  new  queftion  he  (hould  not  have 
Ha!e,56?.  been  fmgly  of  a  contrary  opinion.  Pedley  was  alfo  charged 
with  fetting  fire  to  his  own  houfe,  with  intent  to  burn  the 
houfe  of  Richard  Coombe,  and  (in  another  count)  of  ths 
mayor  of  Bridol,  ne<ir  to  the  prifoner's  own  houfe,  by  which 
the  faid  houfe  of  R.  Coombe,  &c.  was  fet  on  fire  and  burned. 
The  fpecial  verdict  dated  that  the  houfe  had  been  demifed 
by  rhe  mayor  of  Briftol  ro  Coombe  for  99  years,  by  him  to 
one  Parry  for  a  year,  and  fo  from  year  to  year,  and  by  Parry 

to 


1027 

to  one  John  Landrv  for  three  months,  who  was  in  pofieffion    Ch.  xxi..§  6. 

,  .  ,         .  r  •        I-          i_  i          *      i     t_          L-  Tie  knife  cf  an~ 

or  it  at  the  time  ot  its  being   burned.     And  there  being  no  wj<r. 
count  dating  it  to  be  the  houfe  of  John  Landry,  the  Court,  — . 

who  held  that  arfon  was  an  offence  ag-nnft  the  ptJJf/Jlcn  of 
another^  gave  judgment  for  the  prifoner;  but  remanded  him 
to  cuftody,  as  he  had  not  been  tried  for  burning  the  houfe 
of  the  tenant. 

But  it  is  not  a  mere  refidence  in  a  houfe  without  any  in- 
tereft  therein  which  will  bring  a  party  within  the  principle 
of  the  above  cafes.     In  William  Gowen's  cafe,  it  appeared  c'.  B.'sicnner. 
that  the  houfe  which  had  been  burnt  by  him  at  Lax6cid  in  ^d"M^ll7Uj" 
Suffolk  was  rented  by  one  Richard  Dobnry,  named  in  the  Qnt p*  by  wtr- 
firfl  count  as  the  owner,  and  let  by  him  from  year  to  year  '^' a  fauft£i'v. 
to  the  parifh  officers  of  Laxfield,  who.  paid  the  rent  for  it,  tier*  is  merely  a 
and  who  were  at    the  lime  of  the  burning  the   houfe   the  p^fon?* theirs, 
perfons  named  (individually)  in  the  third  count  of  the  indict-  <""""  *"•• f<ar- 

txit  arioi;  by  burn- 

ment,  which  was  framed  as  well  at  common  law  as  on  the  ing  it. 

flat,  y  Geo.  I.     The  prifoner  was  a   poor  man   maintained 

by  the  parifh,  and  had  fome  time  before  the  burning  of  the 

houfe  been  put  by  the  parifh  officers  to  live  there,  and  was 

lefident  therein  with  his  family  at  the  time  of  the  fact  being 

committed,  ami  had  the  fole  poffeffion  and  occupation  of  it, 

without  payment  of  any   rent.     The  prifoner  was  found 

guilty  ;  and  on  reference  to  the  Judges  in  Michaelmas  terra 

1786,  they  all   held   the  conviction   to  be   proper  j  for  the 

prtfoner  had  no   intereft    in  the   houfe,  but  was  merely  a 

fcrvant,  and  therefore  it  could  not  be  iV.d  to  be  his  houfe;  jr,je  RicJim.r's 

but  the  cvcrfecrs  had   the  pcflcfiioa  of  it  by  means  of  his  "fe>  ?olt»  L  l * 

occupation. 

Other  nice  cueilions  have  occurred. in  cafes  where  the 
pcficffion  has  been  ambiguous,  as  again  (I  whofe  houfe  the 
indictment  fhould  charge  the  ofterice  to  have  been  coni- 
d  ;  but  thefe  will  more  properly  con:e  under  conficie- 
ration  when  I  treat  of  the  form  of  the  indictment,  and  the  p0ft.  f.  n. 
proof  necefury  to  fapport  it. 

But  though  arfon  can  cnly  be  committed  by  burning  the          §  "]• 
houfe  of  another,  yet  even  the  burning  of  a  man's   own  Jf*r"J2£""*A 
hcufe  in  a  town,  r,r  fo  near   to   other  heufes   as-  to  create   \  Hawk.  ch.  .9. 
<J^ngtr  to  ti.tm,  is  a  great  mifdemeanor,  and   may  be  pu-     i',      ,- 
nifliLjd    with    fine   aiid  impriforiment,    pillory  and    finding  Koimea' cafe, 

TT  .          Cro  Car.  777. 

3  ^  *  Irenes,. sum  8S. 

4Buc.Com.22t. 
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ch.  XXI  §7.  fufeties,  as  was  done  in  Holmes'  cafe  before  mentioned, 
kLjt™  In  fome. cafes  the  indictment  has  hid  the  fad  to  be  with 

intent  to  burn  fuch  other  houfes  :    but  however  fuch    an 

intent  may  aggravate  the  offence,  it  is  clearly  not  neeeffary 
to  be  laid  or  proved  :  fuch  an  act  muft  in  its  nature  create 
great  danger  and  terror  to  the  neighbourhood,  be  the  intent 
Foft.  1030.  what  it  may.  And  in  Proberts'  cafe,  after  mentioned,  no 
other  matter  was  laid  in  aggravation  but  the  contiguity  of 
other  houles,  which  were  thereby  endangered. 

It  is  alfo  a  great  aggravation  if  one  burn  his  own  houfe  in 
any  fituation  with  intent  to  defraud  infurers  :  but  I  find  no 
initance  of  an  indictment  fullained  on  that  ground  alone  as 
the  giil  of  the  offence  :  it  was  otherwife  laid  in  the  cafes  of 
Proberts  and  Ifaac  after-mentioned. 

Scoiu id's  cafe,  John  Scoficld  was  tried  before  Lord  Mansfield,  at  the 
n'R^CaidTic-V  fittings  at  Weftminfter  after  Michaelmas  term,  24  Geo.  3. 
Arfa  it  an  injury  oiian  5ndi£lmcnt  which  contained  fix  counts.  The  firit 
fo'jeffl '.«','' "and"  c°unt  ftated  that  the  prifoner  wickedly,  unlawfully,  and 
nuft  be  Jo  laid,  malicioufly  intending  and  contriving  to  felonioufiy  fet  fire 

Where  an  \nd\cl-  .  \  r  i         r        r 

inent  charges  an  to>  burn,  and  conlumc  a  certain  houle  of  one  James  kam- 
tfi  to  have  been  fe»  there  fttunte,  (of  which  houfe  he .  the  prifoner  was  then 

done  "with  a 

leionious  intent,  poJJ^l'd,  for  a  certain  term  of  years  then  and  yet  to  come 
am!  the  jury  j  unexpired,)  on,  &c.  with  force  and  arms,  at.  &c.  a, 

Jind  a  vtrdtEt  "•  * 

of  guilty ;  if        certain  lighted  wax  candle,  which  he  the  faid   prifont'r  had 
charge,  as  .   i__i_  ^efore  fet  f}r&  to  an(j  lighted,  did  unlawfully, 


mount  tefa'or.y,     wickedly,  and   malicioudy  fix  and   put   in   a   certain  clofet 

tut  amount  i  in  . .    .    . 

a-M  to  a  mlfle-    under  and  adjoining  certain  wooden  itairs  called  the  kitchen 


™Kor,  the  Court  {\^\r?lj  Jn  the  ;ifor,efai(i    houfe  of  the  faid  James  Ramfey  i 

will  prom.unce  1 

jujinient  a>  for     which  bid  houfe  was  then  fitnate  in   a  certain   neighbour- 

r        .••  J  O 

hood  and  ftreet  there  called  New  Bond-fheet,  and  conti- 
guous and  adjoining  to  certain  dwelling-houfts  thereof, 
;md  belonging  to  divers  liege  fubjecb,  &c.:  and  that  ic 
the  prifoner  did  then  and  there  unlawfully,  wickedly,  and 
malicioufly  put  and  place  about,  untc:,  and  againft  the  laid 
lighted  candle,  fo  fixed  and  put  by  him  in  the  faid  clofet  as 
aforefaid,  divers  matches,  &c.  and  oilier  combuiliblc  ma- 
terials, with  a  ivicked and  Malicious  ini£iit;ont  by  weans  thereof 
then  and  then  fcloniotijly  to  fet  fire  to  iJ:e  nforefuld  houfe  of  tbg 
faid  James  R(imfi'yt  and  to  burn  and  ccnfume  tkr.  fnmf^  .to  the 
great  damage,  &c.  The  fecond  count  no  otherwife  varied 
the  charge  than  by  defcribing  the  houfe  to  be  the  dwelling, 
houfe  of  the  prifoner  himfelf.  The  third  count  Hated  that 

the 
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orifor.er  fet  fire  to  certain  matches,   &c.  in   a  certain    Ch.  xxi.  §-. 

Of  8  vuin  f. 

other  houfe  of  the  faid  James  Ramfey,  &c.  under  certain  ./ 

wooden   (lairs,   &c.  by  means  thereof  felonioufiy  to  fet  fire  <>• 

to  the  faid  l/ift -  mentioned  hyujl't  &c. :  without  Rating,  that  it 

was  in  the  pofieffion  of  the  prifoner,  or  that  he  had  any 

term  in   it.     The  fourth  count  charged  the  offence  to  have 

been  committed  in  the  fame  manner,  in  the  houfe  of  the 

prifoner.     The  fifth  count  charged  an  attempt  to  fet  fire  to 

the  houfe  of  the  faid  James  Rauifay ;  and  the  fixth  count, 

an  attempt  to  fet  fire  to  the  houfe  of  the  prifoner.     All  the 

counts  in  like  manner  charged  the  a£t  to  have  been  done 

with  a  wicked  and  malicious  intention  feknnmflj  to  fet  fire 

to  the  houfe,  &c.  but  none  of  them  charged  an  intent  of  fet- 

ting  fire  to  the  adjoining  houfes.     The  jury  having  found  the 

prifoner  guilty;    it  was  afterwards  moved  to  arreft  thejudg- 

ment;  ift,  becaufe  the  indictment  having  charged  the  offence 

to  have  been  done  felonioufly,  it  could  only  be  fuftained  by 

(hewing  it  to  be  a  felony.     2dly,  That  if  it  were  no  felony  the 

fact  was  not  indiiflable  at  all,  as  it  was  merely  an  attempt  to 

commit  a  mifdemeanor.  After  argument,  the  Court  took  time 

to  confuier  their  judgment;  and  on  the  nth  of  Feb.  1784 

Lord  MansGeld  C.  J.  delivered  their  opinion.  He  be- 
gan by  obfervin^  that  the  third  cour.t  was  clear  of  all  objec- 
tion :  for  there  it  was  ftated  to  be  the  hcufe  of  J.  Ramfay, 
without  alleging  that  it  was  in  the  prifoner's  pofTeffion  ;  and 
as  it  would  have  been  felony  to  have  burnt  fuch  a  houfe,  the 
intent  was  there  properly  charged  to  be  felonious.  But  as 
-the  evidence  did  not  fuppcrt  that  count,  the  judgment  of 
the  Court  was  founded  on  the  firft  count.  Then  ?.s  to  the 
firft  objection  urged  againft  the  nrft  count;  it  was  certainly 
true  that  it  could  be  no  ftlony  in  the  defendant  to  burn  a 
isiffe  of  nvbicL  ke  *u~.s  in  pcjjejjlcn ;  and  that  fact  appear- 
ing upon  the  face  of  the  indictment,  by  which  the  Court 
mufl  fee  that  the  offence  charged  was  not  a  felony,  the  word 
ffloritottjl)  was  repugnant  to  the  legal  import  of  the  offence 
charged,  and  mud  be  rejected  as  furplufage  ;  and  then  judg- 
ment ought  to  be  pronounced  againft  the  defendant  ns  for  the 
offence  of  which  he  flood  coimeled  ;  according  to  the  pre- 
cedent in  Holmes'  cafe,  which  was  an  authority  exprefbly 
point,  and  when  examined  and  rightly  underftood  was  not 
Jhble  to  the  objeclion  made  to  it  by  Lord  Hale.  [He  then 

\ained   the  true  ground  of  that  judgment   hi  the  manner  ac«,  j-.j^. 
701  before 
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Ch.  XXI.  §7. 

Of  a  man's  oian 

boufe. 


Pfoberts'  cafe, 
15.  R.   Mich. 
400.3.  MS. 
Burning  a  Kan's 
divn  foufc  conti- 
guous to  others^ 
ir.dicialile  as  a 
mifdevieam/r  at 
fcmmon  loiv. 
if  dene  ivith  in- 
tent to  defraud 
i'.furers,  and 
Other  houjet. 
i>e  (turned  in  con- 
Jsyuence,  ike  latin 
itjtfary. 


Arfon. 

before  dated].  In  anfwer  to  the  fecond  ofy'ecYion,  he  ob-< 
ferved  that  the  offence  did  not  reft  in  bare  intention,  which 
without  an  aft  done  was  not  punifhable  by  our  Jaw;  buc  here 
was  an  aft  done,  and  then  the  law  might  judge  not  only  of 
the  aft  itfelf,  but  of  the  intent  with  which  it  was  done ;  and 
that  if  the  aft  were  coupled  with  an  unlawful  and  malicious 
intent,  though  in  itfelf  the  aft  would  otherwife  have  been 
innocent,  the  intent  being  criminal,  the  aft  became  crimi-* 
nal  and  puniflrable.  And  that  there  was  no  difference  in  the 
defcriptibn  of  the  offence,  though  there  was  in  the  degree 
of  guilt,  whether  the  aft  were  done  with  intent  to  commit 
a  felony,  or  with  intent  to  commit  only  a  mifdemeanor.  - 
And  he  referred  to  feveral  authorities  as  fupporting  the  ge- 
neral principle. 

The  fame  doftrine  was  laid  down  in  the  cafe  of  "William 
Proberis.  He  was  indifted  for  a  mifdemeanor  in  having 
unlawfully,  wilfully,  and  malicioufly  fet  on  fire  and  burnt  a 
certain  houfe  of  William  Bramwell,  fituate  in  the  parith  of 
St.  Ann  within  the  liberty  of  Wcftminfter,  then  in  the  occu- 
pation of  the  defendant,  which  faid  houfe  was  contiguous 
and  adjoining  to  certain  dwelling-houfes  belonging-  to  divers 
liege  fubjefts  fituate  in  the  faid  parifh,  by  means  whereof  the 
dwelling-houfes  of  divers  liege  fubjefts  were  in  great  dan- 
ger of  being  burned  ;  to  the  damage  terror  and  affrightment 
of  all  liege  fubp&s  near  the  faid  houfe  of  the  faid  William 
Bramwel!  inhabiting  and  dwelling,  to  the  great  damage  of 
the  faid  W.  Bramwell,  and  againft  the  peace,  £c.  The 
fecond  count  laid  it  to  be  the  defendant's  own  houfe.  The 
defendant  was  tried  and  found  guilty  at  the  fittings  in  Tri- 
nity term  1799  before  Ld.  Kenyon  C.  J. ;  and  being  brought 
up  for  judgment  in  Michaelmas  term  following  was  fentenced 
by  the  Court  to  two  years  imprifonment  in  Newgate,  and 
during  that  time  to  ftand  once  in  the  pillory  at  Charing. 
Crofs,  and  to  give  fecurity  for  his  good  behaviour  for  feven 
y.jars  frorq  the  expiration  of  his  imprifonmenr,  himfelf  \\\ 
500!,,  and  two  fureties  in  50!.  each.  In  pafllng  fentence 
Grofs  J.  faid,  th.it  though  by  a  lenient  conftruction  of  the 
law  of  arfon  this  oiT^nce  wa's  holden  not  to  be  felony,  yet  it 
was  a  mifdemeanor  of  great  magnitude,  and  deferving  of 
the  molt  exemplary  punimment.  Ami  (hat  if  it  had  fo 
happened  lhat  any- of  ihe  neighbouring  houfes  had  been  ftt 
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on  fire  In  c.onGequence  of  the  defendant's  wilful  and  mail-  ch.  xxi.  §  7. 
cious  aft  in  fetting  fire  to  his  own  houfe,  (which  was  proved  &£**  '  cw" 
to  be  done  in  order  to  cheat  the  infurance  office,)  it  would  , 

clearly  have  amounted  to  a  capital  felony,  and  his  life  would 
have  paid  the  forfeit. 

Hence  it  appears  that  though  the  primary  intention  of  the         §  8. 

party  were  only  to  burn  his  own  houfe,  yet  if  in  fact  others  IKM  :c  ^7  * 

i  .          . 

^vere  burnt,  being  adjoining  and  in  fuch  a  fituation  as  that  the  b*4rfan*pi«r»- 

fire  muft  in  all  probability  reach  them,  the  intent  being  un-  SL^^ 
lawful  and  malicious,  and  the  confequence  immediately  and  and  6  St.  Tr. 
neceffarily  flowing  from  the  original  aft  done,  it  is  felony. 
This  has  been  before  adverted  to  with  another  view,  to  (hew- 
that  the  malice  fhall  be  applied  to  the  consequential  a£l,  and 
is  alfo  confirmed  by  an  exprefs  decifion  on  the  point. 

John  Ifaac  was  indicted  for  a  mifdemeanor  in  having 
unlawfully,  wilfully,  and  malicioufty  fet  on  fire  and  burnt  a  cor's 
certain  houfe  of  Thomas  Ifaac,  being  in  the  occupation  of 
the  faid  John  Ifaac  :  which  houfe  the  indictment  alleged 
was  contiguous  and  adjoining  to  certain  dwelling-houfes  of 
divers  liege  fubjecls,  &c.;  by  mean's  whereof  the  fame  were 
in  great  danger  of  being  fet  on  fire  and  burnt.  There  was 
a  fecond  count  which  differed  only  in  charging  that  the 
houfe  fet  on  fire  was  the  prifoner's  own  houfe. 

'  The  rounfel  for  the  profecution  opened  that  the  charge  to 
be  proved  igainft  the  defendant,  though  laid  as  a  mifde- 
meanor, was,  that  he  wilfully  fet  on  fire  his  own  houfe  in  or- 
der to  defraud  the  Pbcenix  fire-infurance  office  ;  and  that  in 
fact  his  own  and  feveral  other  perform'  bstifts  adjoining  \\crc 
burnt  down.  Upon  which  Buller  J.  faid,  that  if  other  perfon^'. 
houfes  wereinfaft  burnt,  although  the  defendant  might  only 
have  fet  fire  to  his  own,  yet  under  thtfe  circumftances  the 
prifoner  was  guilty,  if  at  all,  of  felony  ;  the  rmfdeineanor 
being  merged  ;  and  he  could  not  be  convicted  on  this  ir.Ji 
j  and  therefore  directed  an  acquittal. 


Principal  and  Acceffar^  and  C;  ^o. 

"Whatever   doubt   may  formerly  have  been  .entsrtavnc  '  .  -;  at!tt 

whether  the  ft,7ts.  23  H.  8.c.  i.  i;  7.  and  ?c  H.8.  c.  ?.  f.  2. 

.  **   '  •"£>'• 

dinting  clergy  from  the  principals  in  arion,  which  had  been  s  Hawk,  ck  33. 
repeated  by    i  Ed.  6.  c.  12.  f.  10.,  were  revived  ir,  toto  by  f  VtV 

•     i  *~i3-Cj  57'^*  «•"• 

iT,it.  5  5;  6  iid.  6.  c.  10.;  or  whethei  the  principal*  in  arfoa  ^  H*IS,  335  sc 

TT  '    eh.  4.6.     Fo;>. 

3  u  4  were  ,9i.33I.ic. 
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Ch.  XXI.  $9.  were  virtually  excluded  by  the  flat.  4  £  5  Ph.  &  M.,  \vhich 
aeerffaritt®'  excluded  the  acceflary  before,  it  is  unnecefTary  to  confultr  ; 
»  becaufe  clergy  is  now  exprefsly  denied  to  the  principal  in  all 

cafes  wirnin  the  ftat-  9  Geo.  i.  c.  22.     But  Lord  Haie  and 


e- 

Piowd.  4-5.'        Mr.  Juflice  Fofter  are  decidedly  of  opinion   that   the 
Ante,  f.  2.          4  &  5  Ph>  &  M-  had  fuch  an  opcrat;oni 

By  the  further  provifion  of  the  flat.  9  Geo.  i.  c.  22.  the 
J-'id:  Procefs  to    offender  may  be  required  by  order  of   the  Kinr  in  council 

Dri"*'"  the  I-  J  •  i  •  '-I  r'    V       L 

pjrcy.  to  lurrender  vvtthrn  40  days  in  the  manner  i«rt  iprth  at  large 

in  another  pbce,  in  default  of  which  the  Court  may  a 
execution. 

In  addition  to  the  above,  the  general  flat,  of  the  3  W.  &  M. 
C.  9.  f.  2.  enacts  that  "  If  any  perfon  or  perfons  whailoever  be 
*'  indicted  of  any  offence,  for  which  by  virtue  of  any  former 
**  flatute  he  or  they  are  excluded  from  the  benefit  of  clergy 
"  if  he  or  they  had  been  thereof  convi&ed  by  verdi£t  or 
*'  confeffion  ;  if  he  or  they  Hand  mute,  or  will  not  anfwer 
cc  directly  ro  the  felony,  or  fhall  challenge  peremptorily 
•'  above  20,  &c.,  or  fli.il!  be  outlawed  thereupon,  fhall  no: 
u  be  admitted  to  the  benefit  of  his  or  their  clergy." 

OJ 

i  Hair,  573.  Acceffaries  after  ftand  upon  the  fame  footing  as  in  other 

felonies,  and  are  not  deprived  of  clergy  by  any  ftatute,  ex- 
cept after  an  order  of  the  King  in  council,  as  abovemen- 
tioned,  in  which  cafe  after  the  time  limited  in  the  order 
is  expired,  "  fuch  as  conceal,  aid,  abet,  or  fuccour  fuch 
«l  offender,  knowing  him  to  have  been  fo  charged  and  fo 
*'  required  to  furrender,  being  lawfully  co:;vicl?d  thereof^ 
*'  are  ouft.ed  of  clergy." 


Tti.;!. 

i  ro.  By  the  r^jth  feel,  of  the  ftat.  9  Geo.  i.  c.  22.  "  For  the 

'/'/a/  «  bftter  and  more  iipparti.il  tri.il  of  any  indidliment  or  in- 

"   formation  which  fliall  be  found,  commenced,  or  profecuted 
••   for  any  of  the  otTences   againft  this  atl,"-  it  is  enacted, 
.  "  Tiiat  every  offence  winch  fhall   be   done  or  committed 

««  contrary  to  this  act  fkall  and  may  be  inquired  of,  c^a- 
*'  mined,  tried,  and  determined  in  any  county  within  that 
«'  p.irt  of  Great  Britain  called  Englmd,  in  fuch  manner  and 
«'  furm  as  if  the  fact  h-id  been  therein  committed."  iSaving 
corruption  of  blood,  lofs  of  dov/er?  and  forfeiture  of  lands,, 
goods  and  chattels. 

In 
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In  M  rtlb's  cafe  it  was  holden  to  be  at  the  option  of  any  Qfc.xxi.  §  10. 
private  profecutor  to  profecute  in  another  county. 


Mortis's  Cife, 

Indictment  and  Proof.  2Biac.ReP.733. 

The  indictment  for  arfon  at  common  law  mud  lay  the         §  n. 
offence    to  have    been   done  •wilfully   (or    voluntarily]    mid  Ixd&ment  and 
ma'iciciijlyt    as     well    as   felonlonfy.     And    in     Cox's    cafe,   ,  Hawk.  eh.  3$. 
v/here    the    indictment   which    was  for   perjury    at    com-  £  5-    *MS. 

Sum.  310.  3Z"« 

mon   law,    charged  the   offence  to   have    been   committed  Ante,  t.  3. 
"  falfely,    maliciouBy,  wickedly,  and    corruptly,"    all   the  R0ftk"0an'' Cife» 
Judges  held  that  thofe  words  implied  that  it  was  done  wil.  Cox'scafe, 
fullv.     And  though  the  ftat.  o  Geo.  I.  has  not  the  words  i If.a.ch'  8,2'  , 

'  .  .     r  a.  Minton  scale, 

"  wilful  ami  malicious,    &c.,  yet  it  teems  they  are  equally  ante,  iczr. 

iiecefiary  to  an  indictment  under  the  ftatute  ;  for  malice  is  of  lb' Buller  J* 
the  effence  of  the  offence  :  and  fo  it  was  confidered  by  feve- 
ral  of  the  Judges  in  Sufan  Minton's  cafe  ;  though  that  point 
was  not  neccffarily  under  confideration. 

It  is  agreed  however,  that  laying  the  burning  to  be  of  a  i  Hale,  567. 

houfe  is  fufficient  even   at  common   law,  without  fayine  a  Sum  86- 

'     J  ...  r         .      _,       ,c   ..,     •     -        ,  .         \     6,        JHiwk.ch.39. 

awef/ing-nome.     InGlandnelds  cale  after  mentioned,  the  (•  i.  3  inft.  6-. 

indictment,  which  was  framed  on  the  ftat.  9  Geo.  I.,  ftated  pdftt  10J*% 
the  burning  to  be  of  cxt&sufe s  generally,  which  was  ruled  by 
Heath  J.  to  be  fufficient,  without  ftating  of  what  denomi. 
nation  of  outhoufes,  fuch  being  the  defcription  in  the  ftalute 
9  Gco.  i. 

So  it  is  fufficient  to  charge  the  burning  of  an  outhoufe,  if  »;crvs  Cil-e 
it  be  fuch  in  fact,  though  in  point  of  law  it  be  parcel  of  the  anu;  ion- 
dvve!li:ig-noufe,  as  being  within  the  curtilage. 

At  common  law  it  was  necefiarv,  as  before  obferved,  to    A,,,,  <•  , 

/iu.r,  1.  ^i 

ftat-  an  actual  burning;  but  the  liat.  9  G?o,  I.  udng  the 
term  "  fet  firs  fo"  tl:+.  houfe,  it  is  now  become  common  to. 
ftate  both,  though  in  effect  meaning  the  fame  thing. 

"Where,  in  order  to  convict  a  party  of  a  mifdemeanor  for 
burning  his  own  houfe,  it  is  neceffary  that  the  acl:  fhoulci  be 
founded  upon  fome  fpecial  evil  intent  to  the  property  of  Ante>  £  - 
others,  it  is  r.ccefiaiy  to  lay  fuch  intent  in  the  indictment. 
But  whether  or  uot  fuch  intent  be  a  neceflary  conltituent 
part  of  the  offence,  if  it  be  laid  and  proved,  it  is  a  ciicum- 
'  highly  aggravating  agair.fl  the  OiTender. 

But 


ch.xix.§i».        But  where  one  intending  only  to  burn  the  houfe  of  A.  - 
frllf."11  thereby  burns  the  houfe  of  B.,  the  indictment  may  charge 


him  with  the  malicious  and  wilful  burning  of  B.'s  houfe. 


j  Hale,  569.  From  what  has  been  faid  before  it  is  plain  that  an-indid- 

V'bofe  hwfe.        meat  for  arfon  muft  upon  the  face  of  it  appear  to  be  of  the 

Ante,  f.  6.  . 

pcrtou  houfe  of  another;   and    it  muft.  alfo  ftate  whole  houfe  ;  and 

with  that  the  proof  muft  agree.     An  indictment  charged 

Rickman's  cafe,  that  the  prifone-rs,  Martha  Rickman,  and  Sarah  Rickman, 

Aff.  1780  cor.    "  felonioufly,  voluntarily,  and  malicioufly  fet  fire  to  a  certain 

Duller  J.  houfe  fitnate  in  the  pnrifjj  of  Ellingham^  &c.;  and  by  fuch  firing 

and  *MS,  Judi      as  aforefaid  felonioufly,  voluntarily,   and  malicioufly  burnt 

and  confumed  the  fame  houfe,  &c."  againft  the  form  of  the 

flatute,  &c.     The  prifoners  were  convi&ed  ;  but  judgment 

was  refpited.  And  afterwards,  in  Michaelmas  term  1789,  all 

the  Judges  held  the   conviction  wrong,  becaufe  the  indicl- 

ment  did  not  ftate  to  whom  the  houfe  belonged.     And  it 

having  been  proved  in  that  cafe  that  tlw  houfe  belonged  to 

the  parifh,  and  that  they  fuffered  one  Thomas  Karly  to  live 

in  it  •,  but  who  were  the  truftees,  or  in  whom  the  legal  eftatc 

was  veiled,  was  wholly  unknown  j  the  Judges  agreed  that 

the  houfe  might  have  been  laid   to  be  the   property  of  the 

overfeers,  or  of  perfons  unknown. 

Ante,  IOI-T.  It  could  not  be  fajd  to  be  Early's  houfc,  on  the  fame 

principle  as  in  Gowen's  cafe  beforementioned  :  he  was  mere- 
ly a  fervantof  the  parifh. 

It  requires  great  nicety  in  fome  cafes  to  diftinguifh  the 
perfon,  who  may  be  faid  to  occupy  fuo  jure,  and  againft 
whom  the  offence  muft  be   laid  to  have  been  committal. 
Chndfield'swfe,  In  Glandfield's  cafe  it  appeared  that  the  outhoufcs  bunx-d 
i  vjier  Spr.  Aii.  were  tne  property  of  Blanche  Silk,  widow,  but  were  only 

ot.  r       r         j 

MS.  made  ufe  of  by  John  Silk  her  fon,  who  lived  with  her  after 
his  father's  death  in  the  dwelling-houfe  adjoining  the  put- 
houfes,  and  took  upon  him  the  fole  management  of  the 
farm,  with  which  thefe  outhoufes  were  ufed,  to  the  lofs  and 
profit  of  which  he  alone  ftood,  though  without  any  particu- 
lar agreement  between  him  and  his  mother;  and  he  p.iid  all 
the  fervant?,  and  purchafed  all  the  flock  :  but  the  legal 
property  both  in  the  dwelling-houfe  and  farm  was  in  the 
mother,  and  (he  alone  repaired  the  dwclling-hcufe  and  th 
outhoufes  in  queftion.  Heath  J.  held,  that  us  to  the  ftabl 

poua 


cot. 


tie 

I 
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pound,  and  hogtlies  which  the  fon  alone  ufid,  the  indicl-  Ch.xxi.  §n. 

.       .       ,  .  .  ,        lnd:flmer.t  and 

ment  mud  lay  them  to  be  in  his  occupation ;  and  as  to  the  fr:^ 
brewhoufe,  .(another  of  the  outhoufes  burned,)  the  mother  .  .  » 

and  fon  both  occafionally  paying  for  ingredients,  the  beer 
being  ufed  in  the  family,  to  the  expences  of  which  the  mo- 
ther in  part  contributed,  though  without  any  particular 
agreement  as  to  the  proportion,  that  the  fame  fhould  be  laid 
in  their  joint  occupation.  The  prifoner  was  afterwards 
convi&ed  on  a  fecond  indictment  (a)  djawn  agreeably  to 
this  opinion  ;  the  firft  having  improperly  laid  the  whole 
premifes  as  in  the  fole  occupation  of  the  mother  j  and  he 
was  executed. 

In  Minton's  cafe  before  dated,  though  the  indictment,  Minton's  cafe, 
which    was   framed    on  the  ftat.   22  &  23  Car.  2.   c.   17.  Mtc>  T31It 
charged  the  burning  to  have  been  in  the  night-time,  and  the 
fa£l  was  proved  to  have  been  committed  by  day,  yet  the 
conviction  was  holden  proper;  that  circumftance  being  im- 
jmaterial  on  the  ftat.  9  G.  i.  c.  22. 

In  the  cafe  of  the  two  Rickmans  above  mentioned,  the  RLkman's  cafe, 
jproof  adduced  by  the  firft  witnefs  of  the  prifoners'  having 
[been  prefent  in  the  houfe  and  implicated  in  the  fad\  was, 
[that  a  bed  and  blankets  were  afterwards  found  in  their  pof- 
felfion,  which  had  been  taken  out  of  the  houfe  at  the  time 
|it  was  fired,  and  concealed  by  them  from  that  time.  Buller  J. 
ioubted  at  full  whether  fuch  evidence  of  another  felony 
:ouid  be  admitted  in  fupport  of  this  charge  :  but  as  it  feemed 
to  be  all  on«  aft,  although  the  prifoners  came  twice  to  the 
loufe  fired,  which  was  adjoining  to  their  own,  he  admitted 
lis  amonglt  other  evidence. 

jx  The  feeind  ina:£hnfnt  contained  two  counts,  tHe  fiift  laying  tfce  occupi. 
•r.c  other  laying  it  in  ths  moC.er  «nj  fon. 


CHAP.     XXIL 

MALICIOUS  OR  FRAUDULENT  MIS- 
CHIEF. 


References  to   Offences  ejufdem  generis   under  other 

appropriate  Titles.  -  -  §  i, 

Arfon.     Burning  of  all  Buildings,   Stacks,  &c.  of  Cor//, 

Straw,  Hay,  or  Wood.     ib. 
Pulling  down  or  beginning  to  d-:tno!ijJj  Houfes,  Mills,  and 

Chapels  by  Rioters,  referable  to  Riot.    ib. 
Nufances,  Maims,  Spoiling  deaths,  Piracy,  referable   to 

other  general  Heads. 

In  the  Northern  Counties.  -  §  2. 

Making  Prey  ar  Spoil  of  Perfons  or  Goods  on  deadly 
Feud  or  otherwife,  or  taking  or  giving  Blackmail,  or 
burning  Barns  or  Stacks  of  Corn,  Felony  without 
Clergy  by  Stat.  43  Eliz.  c.  13.  ib. 

MoJ's  Troopers  punilhable  capitally  or  by  Tranfportaticn, 
by  Stat.  1  8  Car.  2.  c,  3.  ib. 


•2.  By  burning  Grig,  List?,  Heath  t  Furze  , 

or  Fern.  -  -  §  3. 

A  Mifdemeanor,  by  Stat.  4  &  5  W.  cc  M.  c.  23.  and 
in  Part  inquirablc  before  Juflicea  of  Peace  by  Stat, 
28  Geo.  2.  c.  9.  palled  for  the  better  Preferyation  of 
the  Game.  ib. 

3.  By  Hunters.  -  -  -  §  4, 

Offences  by  fuch  referable  in  Part  to  Larceny,    ib. 

Killing)  wounding,  or  (!<•/?  >'o-f;//gy  &c.t  or  attempting  i& 
hill,  $5V.  Deer  in  inclofed  Grounds,  Felony  and  Trauf- 
portation  by  Stat.  41  G,eo,  3.  c.  107..  :l\ 

Tfo 
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The  fame  in  open  Ground,  a  Forfeiture  of  50!.  &c.  for 
firft  Offence,  and  for  fecond  Offence  Felony  and 
Tranfportation  for  7  Years.  -  §4. 

Carrying  cffenfwe  Weapon  where  Deer  kept,  with  Intent 
to  hunt,  &c.,  or  rejijtir.g  Keeper st  &c.  Felony  and 
Tranfportation.  ib. 

4.    By  burning   Timber-Trees,  Woods,  Under- 
wood*•,  Coppices i  ifc.    Roofs,   Plants ,   &c. 

§5- 

The  Statutes. 

\.  Barking  Fruit-Trees,  treble  Damages  to  Party  grieved, 
and  Fine  to  the  King,  by  Stat.  37  H.  8.  c.  6.   iff. 
Damages  recoverable  againft  the  Parifh,   Sec.  for 
the  Deftru&ion  of  Trees  by  Stat.   i  Geo.   i. 
ft.  2.  0.48.,  the  fame  as  by  Stat.  13  Ed.  i. 
ft.  I.  c.  46.  for  Hedges,  &c.  overthrown  in  the 
Night,     ib. 

ii.  Malicious  burning  any  ll'tcd,  Underwcod,  or  Coppice, 
Felony  by  Stat.  i  Geo.  i.  ft.  2.  c.  48.  f.  4.  ib. 
Damages  recoverable  as  by  Stat.  i  Geo.  I.  ft.  2. 
c.  48.  for  the  Eeftru&ion  or  fpoiling  of  all 
Woods  or  Underwoods,  Coppices,  Trees, 
Poles,  Springs  of  Wood,  Thorns,  and  Quickfets, 
and  for  breaking  down  and  deftroying,  &c.  of 
all  Gates,  Pails,  Rails,  Fences,  Ditches,  Banks* 
&c.  or  other  Inclofures  of  fuch  VToods,  Sec. 
whether  by  Day  or  Night,  by  Star.  6  Geo.  i. 
c.  1 6.  explaining  and  amending  the  former 
Act.  ib. 

Ui.  By  f.  2.  of  Stat.  6  G.  i.  c.  16.  deftroying,  burning, 
fpoiling,  &c.  in  open  or  clandeftine  Manner,  or 
wrongfully  and  malicioufiv,  all  fuch  Woods^  Spring/ 
cfWwd)  Underwood  or  Coppitet  or  deftroying,  &c. 
Hedges,  i£c.  or  Indcfurss  if  fuck  J^cc-ds,  &c.  Planta- 
-,  Timber,  Fruit-Tree  cr  oiber  Trees,  Thorns,  or 
gtiiclfefs,  inquirable  before  Juftices  of  Peace  in  or 
out  of  ScfT-ons,  who  on  Conviction  may  award  the 
fame  Penalties  and  Puniihments  as  under  Stat. 
j  Geo.  i.  ft.  2.  c.  48.  ib. 

*3  Damage t 
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Damages  given  to  Party  grieved  by  former  Statutes 

extended  to  Trees  in  New  Inclofures  by  Stat. 

29  Geo.  2.  c.  36.  -  §5. 

Jv.  Stat.  29  Geo.  2.  c.  36.  gives  the  like  JurifdicYion  to 

Juftices  of  Peace  to  inquire  of  the  fame  Trefpajfcs 

againft   New  Inclofures   as   before  given  by  Stat. 

6  Geo.  i .  c. .  1 6.    ib. 

Obfervations  on  the  abovementioncd  Statutes.  -        §  6. 

V.  The  unlawful  and  Malicious  J)eftruc~tion  of  ornamental, 
Tifefitl,  or  profitable  Trees,  in  any  Avenue^  Garden,  Or- 
chard, or  Plantation,  a  capital  Felony  by  Stat* 
9  Geo.  I.  c.  22.  f.  r.  -  §  7- 

Trial  in  any  County,    ib. 

vi.  The   deftroying  or  fpoiling  in  the  Night  of  Timber- 

Trees,  or  Trees  likely  to  become  fuch,  in   open   or  in- 

clofed  Grounds,  made  a  fimple  Felony  and  Subject 

to  Tranfportation  by  Stat.  6  Geo.  3.  c.  36.    ib. 

Extended  to  Roots,  Shrubs,  cr  Plants  of  5  s.  Value  in 

Garden  Grounds,  &c.    ib. 
Includes  Aiders  and  Abettors,    ib. 
The  Owner  of  the  Trees  muft  be  named  in  the  Indict- 
ment,   ib. 

vii.  Spoiling  or  deftroying  Timber-Trees  or  Trees  likely  to 

become  fuchy  I  ft  Offence  a  Penalty  ;  2d  Offence  Felony 

and  Tranfportation  by  Stat.  6  Geo.  3.  c.  48.    ib. 

Plucking  up,  fpoiling,  or  deftroying   Roots,  Shrubs,  or 

Plants  in  cultivated  Lands;   I  ft  and  2d  Offence  a 

Penalty;  3d  Offence  Felony  and  Tranfportation. 

Cutting,   fplitting,  fpoiling,  damaging,  or  deftroying, 

&c.  any  Kind  of  Wood,   Underwood,  Poles,   Sticks  of\ 

Wood,  Green  Stubs,  &c.  or  having  the  fame  in  Cuf- 

tody  without  good  Account,  for  ift  and  2d  Offence 

Penalties;  for  3d  Offence  to  be  deemed  an  incorri-| 

gible  Rogue,    ib. 

General  View  ofthefeveral  Statutes.  -  §  8»j 

viii.  By  Stat.   37  H.   8.  c.  6.    burning  Heaps  of  W 

prepared    for    making    Coals,    Billet^    &c.    treble 

Damages  and  Fine.  -  -  $  9. 

5-  Sj\ 
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By  maliclwjly   burning   Wains   and  Carts 

laden  ivitb  Goods.  -  -  §  10. 

Punishable  by  the  laft.-racnticned  Statute  in  like  Man- 


ner. 


6.  By  dcjlroying  or  damaging  Fences  and  In- 
clofures.  -  -  -          §  1 1 . 

Damages  to  be  recovered  againft  adjoining  Towns  for 
Hedges  and  Dikes  overthrown,  by  13  Ed.  I.  ft.  I. 
c.  46.  ib. 

Indictable  Offence,    ib. 

Setting  Fire  to,  deftroying,  or  damaging  luclofures 
under  any  A&  of  Parliament,  Felony  and  Tranf- 
portation  by  Stat.  9  Geo.  3.  c.  28.  ib. 

Pulling  down,  or  deftroying  Pales,  &c.  of  Grounds 
where  Deer  kept,  Penalty  or  Imprifonment,  &c.  by 
Scat.  16  Geo.  3.  c.  30.  f.  8.  and  other  Staiut-s.  ib. 

-.   In  re/petf  of  Fi/h-Ponds.  -  §12. 

Breaking  down  the  Head  or  Mound  cf  any  FiJfj-Pond, 
whereby  the  Fifh  be  loft  or  deftroyed,  from  Malice 
to  Owner,  a  capital  Felony  by  Stat.  9  Geo.  I, 
C.  22.  ib. 

Trial  in  any  County,    ib. 

Similar  Offence,  or  cutting  Heads  or  Pipes  of  Conduits, 
punifhable  as  Mifdemeanor  by  Stat.  37  H.  8. 
c.  6.  ib. 

By  Stnt.  5  Eliz.  c.  21.  breaking,  &c.  Heads  or  Dams 
of  Ponds,  &c.  tifteal  Fi/Jj,  Imprifonment  and  treble 
Damages.  But  if. done  with  Intent  only  to  Jleal  the 
Fifh,  not  within  the  Stat.  9  Geo.  I.  ib. 

•'8.   In  refuel  of  Hops.  -          -  §13. 

Maliciously    cutting  Hop-binds   growing   on  Poles   in 
,  a  capital   Felc::y,  by  Stat.   6  Geo.  2. 

c.  37.  f.  6.    ib. 
General  Provifions  of  the  Black  Aft  extended  to  i:  by 

Su:.  10  Geo.  2.  c.  32.    is, 

9.    2ft 
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9.  In  objlr  lifting  the  free  Pafftfgc  of  Grain-,   of 
deftroying  Places  where  Grain  is  kept.  §14. 

Ufing  Violence  to  any  —  or  breaking  or  cutting  Carriage 
or  Harnefs  of  Horfes  conveying  it—  or  injuring 
Horfes  —  or  cutting  Sacks  —  or  fcattering  fuch  Grain  ; 
—  Imprifontnent  on  fummary  Conviction  for  (iril 
Offence,  and  Felony  for  fecond,  by  Stat.  36  Geo.  3. 
c.  9.  and  ii  Gt-o.  2.  c.  22.  ib. 

Alfo  Felony  and  Tranfportation  to  deftroy  Granary  or 
other  Place  where  Grain  kept,  or  carrying  away 
or  fcattering  or  fpoiling  Grain,  Flour,  Meal,  or 
Malt.  ib. 

Returning  from  Tranfportation  before  ths  Termj 
oufted  of  Clergy,  ib. 

10.  T'o  Cattle.  -  §  15. 

Cutting  out  Tongue  of  tame  Bead  alive  punishable  by 

treble  Damages  and  Fine,  by  Stat.  37  H.  8.  c.  6. 

ib. 
By  Stat.  22  &  23  Car.  2.  c.  7.  killing  Horfes,  Sheep,  or 

other  Cattle,  Felony  and  Death,  but  tunf.nutable  for 

Tranfportation.    ib. 

If  Cattle  not  killed,  puniflrdbie  by  treble  Damages,   ib. 
But  by  Stat.  9  Geo.  i.  c.  22.  the   fnelicioufty  killing, 

maiming,  or  wounding  any  Cattle,  Felony  oultgd  of 

Clergy,    ib, 
Extends  to  Aiders   and    Abettors,  and  fuch  as  do  not 

furrender  on  Proclamation,  &c.    ib.     (&  f.  19.) 
The  Malice   mult   be  againil   the  Oivnrr,  not  againft 

the  Animal.  -  -  -  §  1  6. 

Proof  of  the   Prifoner's  DliTike  to  the  Horfe  injured, 

and  Threat  to  do  the  MifchSef  if  his  Maftcr  would 

not  let  him  have  another,  which   was  not  complied 

with,   not  fufficient   to   bring   the  Cafe  wiihin  the 

Bijck  Ad.    ib. 
.  i,  -timing  Sheep,  becaufe  they  ovcrleapt  Bom>dr,  not 

within  the  Act.    ib. 
j'iut  fcmble,  that   Evidence   of  prc'iimis  exifting  M.ilic* 

againfl  the  Owner  i^ot  iifct'iTary,  if  on    the  Whole 

the  Act  appear  10  bs  done  from  Malice  to  him.  ib, 

No 
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No  Indictment  lies  at  common  Law  for  unlawfully 
•with  Force  and  Arms  maiming  a  Horfe :  but  fome 
fpecial  Force  mud  be  (hewn.  -  §  17. 

What  CATTLE  are  within  the  Black  Aft.  §  1 8. 

Horfes  are  fo.  ib.  and  -  §  19. 

Wounding  Cattle,  though  ike  Injury  be  only  iempsraryt 
is  within  the  Act,  if  done  from  Malice  to  Owner. 

§  20. 

11.  In  refpeci  to  Manufactures.  -          §21. 

i.  Breaking  into  Houfe,  &c.  with  Intent  to  cut  or  de- 
ilroy  Woollen  Goods  in  the  Loom,  or  Tools,  or  cutting 
or  dtjl  rowing  fuch,  a  capital  Felony  by  Stat.  22  Geo.  3. 
c.  40.  ib. 

\\.  The  fame  as  to  5/71.  §  22. 

iii.  The  fame  as  to  Linen  and  Cotton.  -  §  23. 

Extended  to  fuch  Goods   put  out  to  bleach  or  dry, 

by  Stat.  <\  Geo.  3.  c.  37.    ib. 

iv.  Plate  Glfifs.  -  -  -  §  24. 

Malicious  Mifchief  to  fuch  in  any  Houfe,  &c.  be- 
longing to  the  Plate  Glafs  Company,  Felony  and 
Tranfportation.  ib. 

12,  13,  &  14.    In  refpeft  to  Highways,  Turn- 
pi  lies,  and  Bridges.  -         -          §  25. 

i.  Highways.    Mifchief  to  fuch  punifhable  as  Nufance 
at  common  Law,  or  on  fummary  Conviction  before 
Juflices  of  Peace  by  General  Highway  A6t  13  Geo. 
3.    c.  78.    ib. 
ii.   Turnpikes. 

Deftroying  Turnpike  Gates,  Pofts,  Rails,  Sec.  or 
Engines  for  weighing,  &c.  Felony  and  Tranfporta- 
tion, or  Imprifonment  for  3  Years,  by  Stat. 
13  Geo.  3.  c.  84.  £  26. 

iii.  Bridges.  Nufances  to  fuch  punifhable  as  Mifde- 
meanor  at  common  Law,  and  alfo  by  Stat.  13  Geo. 
3.  c.  78.  on  fummary  Conviction  for  certain  petty 
Injuries.  §  27. 

Certain  Bridges  protected  by  particular  Statutes,  ib. 

^  1-  I* 
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15.  To  Mines  and  Engines.  -          §  28. 

Coal  Mines. 

Burning  fuch,  a  capital  Felony  by  Stat.  10  Geo.  2. 
c.  32.  i*. 

General  Provifions  of  the  Black  Act  extended  there- 
to, -ib. 

Drowning  fuch,  fubjedts  Party  only  to  treble  Da- 
mages, ib. 

Deftroying  Engines  for  draining  Mines  of  Coal,  Lead, 
Ti'«,  Ccbptr,  or  rthtr  Mineral, — or  Bridge,  Waggon- 
•ways,  or  Trunks  for  carrying  fuch,  &c.  Felony  and 
Transportation.  -  §29. 

Pulling  down,  filling  up,  &c.  Airway,  Waterway, 
Drain,  Pit,  Level,  or  Shaft ^ -or  damaging  Rait-way, 
Tram  Road,  or  other  Read  to  fuch  Mine,  &c.  a  Mif- 
demeanor  fubjeet  to  Imprifonment.  §  30. 

Extends  to  Accejfaries  before  and  Aiders,     ib. 

Exception  in  Favour  of  Owners  of  adjoining  Mines. 
ib. 

1 6.  5T0  Sea  Banks  and  River  Banks.         §  3 1 . 

Breaking  down,  &c.  fuch,  maliciouily,  a  capital  Felony 

by  Stat.  6  Geo.  2.  c.  37.    ib. 
General  Provifions  of  Black   A61   extended   to  thefe 

Offences  by  Stat.  10  Geo.  2.  c.  32.    ib. 
Unlawfully  deftroying,  or  taking  away  from  Sea  Banks, 

Piles,  Chalk,  or  other  Materials,   20 1.  Penalty  on 

fummary  Conviction,    ib. 
Summary  Jurifdidtion  given  by  Stat.  19  Geo.  2.  c.  22, 

as  to  Rubbifh  thrown  in  Harbours,  &c.    ib. 

17.  To   bocks   and  other  Works    on   navigable 
Rivers.  -  -  §32» 

Malkioufly  demolishing  fuch,  Felony  and  Tranfporta- 
tion •by  Sut.  i  Geo>  2.  (t.  2.  c.  19.  ib. 

Returning  fromTranfporr>ition  before  the  Term,  oufte'd 
of  Clergy  by  Stat.  5  Geo.  2.  c.  33.  ib. 

Expcncej 
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Expences  of  Profecution  to  be  defrayed  by  the  Trufl. 

$32. 
Clergy  oufted  from  principal  Offenders  and  Refcucrs 

by  Stat.  8  Geo.  2.  c.  20.    ib. 

Trial  and  Pardon,    ib. 

By  Stat.  4  Geo.  3.  c.  12.  the  malicioufly  damaging  or 
deftroying  Banks,  Sluices,  or  other  Works  on  Ri- 
vers made  navigable  by  A£l  of  Parliament ;  or  open- 
ing Flood-gates,  &c.,  or  doing  any  other  toilful  Hurt 
or  Mifchitf  to  fuch  Navigation^  or  obftrufling  the  car- 
rying it  on  or  completing  it,  &c. ;  is  made  Felony 
and  liable  to  Tranfportation.  ib. 

9 

28.  In  refpecl  to  Drainage ,  and  Works  for  the 
Prefervatlon  of  particular  Places.          §  33. 

i.   Ponvdike  in  Marjhland,  by  Stat.  22  Hen.  8.  C.  1 1.  ib. 
ii.  The  Bedford  Level,  by  Stat.   27  Geo.  2.  c.  19.  and 

other  Statutes.  §  34. 

iii.  Certain  Marfhes  in  Norfolk,   by  Stat.  42  Geo.  3. 

c.  22.  -  -  -  $3j. 

iv.  Certain  Lands  bordering  on  the  Sea  in  Devon,  by 

Stat.  42  Geo.  3.  c.  32.  -  §36- 

19.   To   the    Wtft-India  Docks    in    tbz    Port  of 
London.*  -  -  -          §  37. 

Burning  any  of  the  "Works,  or  any  VeiTel  lying  within 
them,  Felony  without  Clergy  by  Stat.  39  Geo.  3. 
c.  69.  ib. 

Dsftroying,  &c.  any  fuch  Works,  or  Veffcls,  punifh- 
able  by  Fine  and  Imprifonment,  or  Tranfportation, 
ib. 

So  cutting,  &c.  or  in  any  Manner  dedroying  any  Rope 
by  which  any  Veflel  lying  in  the  Docks,  &c.  or  in 
any  Place  in  the  Thames  between  London  Bridge  and 
the  Mouth  of  the  River  Leat  is  fubjeded  to  Penalty. 
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20.   To   the  King's  Ships  ^   Dock-Yards^    Stores, 


Wilfully  firing  cv  otherwife  deftroying  fuch,  Felony 

without  Clergy  by  Stat.  i2.Gco.  3.  c.  24.    ib. 
Trial,    ib. 


21.   To  private  Ships  ,  Wrecks,   &c.  §39. 

Deftroying  Ships  by  Mafter,  or  Mariners,  &c.  belong- 
ing to  fuch,  Felony  by  Stat.  22  &  23  Car.  2.  c.  n, 
ib. 

By  Stat.  i  Ann.  ft.  2.  C.  9.  fuch  Perfons  wilfully  caft- 
ing  away,  burning,  or  otherwife  deftroying  Ships,  to 
the  Prejudice  of  their  Owner,  or  any  Merchant 
having  Goods  on  board,  excluded  Clergy,  ib. 

Trial  referved  to  Admiralty,  if  Offence  within  its  Ju- 
rifdi&ion.  ib. 

Stat.  12  Ann.  ft.  2.  c.  18.  provides  for  aflift- 
ing  Ships  ftranded,  or  in  danger  of  being  fo.  ib. 
And  that  Perfons  entering  fuch  Ships  without 
Leave,  or  molefting  others  in  faving  fuch,  (hall  make 
double  Satisfaction  to  Party  grieved,  or  be  fent  to 
Houfe  of  Correction  for  12  Months.  -  §40. 

Making  Holes,  or  dealing  Pumps,  or  wilfully  doing 
any  Thing  tending  to  immediate  Lofs  of  Ship,Felotfy 
without  Clergy.  -  §41- 

By  4  Geo.  I.  c.  12.  if  Owner,  Mafter,  or  Mariner  be- 
longing to  any  Ship,  wilfully  call  away,  burn,  or 
otherwife  deftroy  it  —  or  procure  the  fame  to  be 
done,  to  the  Prejudice  of  Underwriters  on  the  Ship, 
or  Merchants  having  Goods  laden  on  board,  Felony, 
and  oufted  of  Clergy  by  Stat.  r  i  Geo.  i.  c.  29.  ib. 

Trial,     ib. 

Conftrtiftion  on  Statutes.  -         §42. 

What  -a  cajlitig  away  or  deftroying  ?     ib. 

Muft  be  to  defraud  Lift/ret-  on  the  Ship,  not  on  d>odsf 
within  that  Branch,  ib. 

One  who  is  Acceflary  to  a  felonious  Shipwreck  is 
not  within  Stat.  4  Geo.  i.  c.  12.  ualefs  he  belong 

-  to  the  Ship,    ib, 

But 
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But  Plunder  orDtftrudYion,  by  an-;  Perfon,  of  Goods  on 
board  Ship  in  Dillrefs  is  within  Scat.  12  Ann.  ft.  2. 
c.  18.  -  -  $43-. 

And  they  are  puniiliable  as  Pirates  by  Stat.  8  Geo.  I. 
c.  24.  ib. 

And  by  Stat.  26  Geo.  2.  c.  19.  deftroying  Effects  be- 
longing to  Slaps  in  Diftrefs,  wrecked,  (branded,  or 
caft  on  Shore,  or  any  Part  of  Furniture^  Tack/f, 
Provi/ion,  or  Part  of  fucb  Skip,  — or  cbftruSing  the 
Efcape  of  any  Pcrfon,— cr  putting  out  fa  If e  Lights  to 
bring  Ships  into  Danger,  Felony  without  Clergy. 
ib. 

Trial,     ib. 

By  Stat.  2  Geo.  3.  c.  28.  cutting  or  damaging  Cordage, 
&c.  fixed  to  Vefiels  at  Anchor  or  Mooring  in  the 
River  Thames^  liable  on  Conviction  to  Tranfporta- 
tion.  -  -  -  §44. 

So  obftrticYing  Execution  of  the  Act.    ib. 

The  King's  Ships  wilfully  or  negligently  running  down 
others,  or  hazarding  them,  &c.  Offenders  punifh- 
able  with  Death,  or  other  lefs  Punifhrnent,  by  a 
Court  Martial.  -  §  45. 

Seamen  and  others  fitting  Fire  to  any  Ship,  Keel,  or 
other  Vefle!,  Felony  without  Clergy  by  Stat, 
33  Geo.  3.  c.  67.  -  §  46. 

Otherwife  deftroying  or  damaging  the  fame,  Felony 
and  Tranfportation.  ib. 

Trial,  and  Limitation  of  Profecution.    ib. 
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7  HAVE  before  adverted  to  this  general  clafs  of  offences  in          t  x 

the  introductory  part   of   the    laft  chapter  upon  arfon,  Rifer^ct  t 
which  conltitutes  one  of  the  mod  prominent  of  the  clafs.  ^"^"/7j« 
In   treating   of  that  offence  I  had  occafion   to  mention  alfo  '"»-' 
the  burning  of  buildings  of  all  defcriptions,  whether  forming  E-.r 
part  of  the  dwelling- houfe  or  otherwife  ;  as  alfo  the  burning  '"£'• 
of  ilacks,  &c.  of  corn,  grain,  ttraw,  hay,  and- wood,  which  sta.-kt,  &:. 
are  connected  with  the  fame  fubie<Sl  by  feveral  ftatutes,  the  «>r*,ft><r:o3 

*  .  and  -KC  a. 

conftruaion  of  which'  was  more  properly  and  conveniently  v\dt  ^ 

3X3  confidered  ^  255 
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Ch.  XXII.  5,  I. 


Pulling  Jiion  or 
leginni>:g  to  de- 
Jirey  houfa, 
I,  ills,  ibapelt. 


Hipping,  break- 
ing, &c.  iron  cr 
had,  &c.  fxcd 
to  Aeufis, 


Ante,  590,  i. 
'ffufantes. 


Maimt. 
An  e,  392. 

Spoiling  elf  at  Hi 
.A  rut,  424. 


conGclered  together.  Malice  againft  the  perfon  of  the 
owner  feems  to  be  the  only  probable  motive  to  the  commif- 
fion  of  all  thofe  offences.  But  it  often  happens  that  a  vio- 
lent, lawlefs,  and  deflruclive  fpirit,  however  generally  at- 
tributable to  perfonal  malignity  and  revenge,  is  often  incited 
by  and  accompanied  with  a  luft  for  plunder,  regardlefs  of 
the  means,  and  hardened  againft  the  confcquences.  Some 
of  the  offences  which  remain  to  be  defcribed  are  of  this 
fort,  originating  from  a  mixture  of  malice  and  fraud  ;  where 
the  end  in  contemplation  is  fome  undue  gain,  to  be  obtained 
by  fome  violent  and  deftruftive  means. 

Other  offences,  which  might  properly  be  claffed  under 
this  general  head,  thofe  of  pulling  down  or  otherwife  be- 
ginning to  deftroy  houfes,  mills,  or  chaptls,  &c.  by  perfons 
riotcujly  afiembled,  will  more  conveniently  be  confidered 
when  I  come  to  treat  of  Rids,  with  which  they  are  par- 
ticularly connected  by  the  r*W-a£t,  and  other  a£ls  in  pari 
rnateria  >  the  riotous  affembly  of  fuch  offenders  at  the  time 
being  a  neceffary  ingredient  in  the  conftitution  of  the  of- 
fence. 

So  the  mere  ripping,  cutting,  or  breaking,  (if  done  with 
intent  toJJcal,)  of  any  lead,  iron  bar,  iron  gate,  iron  pdliT 
fatioe,  or  iron  rail,  or  of  any  copper,  br.ifs,  bell-mml> 
utenfil,  or  fixture,  fixed  to  any  dwelling-houfe,  outhoufe, 
#ee.  are  made  fubftantive  offences,  though  the  theft  or  rob- 
bery were  not  adlually  accomplifhfd,  by  the  ftats.  4  Geo,  2« 
c.  32.  and  21  Geo.  3.  c.  68.  before  fet  forth  in  the  chapter 
upon  larceny  and  robbery. 

Sortie  few  offences  of  lefs  malignity  will  be  noticed  under 
the  head  of  nufances,  to  which  they  alfo  relate. 

Others  again,  which  are  of  a  perfon.il  nature,  fuch  as 
ma'nnS)  have  been  already  mentioned  under  the  head  of 
Itieyhem  :  and  another  of  them,  that  of  fpoiling  c/onths,  be- 
ing connected  with  the  pcifomil  aflault  on  the  wearer,  has 
been  treated  of  under  the  clafs  of  AJfanlts^  &c. 

And  Piracy  will  be  found  to  comprehend  other  offences 
ol  this 


i. 
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I.   In  the  "Northern  Counties.  In  X;-f:"" 

f.i.  r.liei, 

By  the  fl  'z.  c.  13.,  which  baa  been  iapart  before 

recited,  f.r    ;  urGons,    robberies,    burning    of  41£;.z.  c.  ,3, 

towns,  and    huufcs,    within    the  counties  of  Cuoiberiind,  ^'£?^*  **a 
Northurr.t.  .  .-liiid,    aud    the    biihopruk    ci 

Durham,  ai;d  I  ^nd   cruel   treating   oi 

inhabitant  redeer.ii.  ;  .  .!ves  by  great  racicuw 

called  blackmail,  k  ..:  "  whofccver  fhiii  at  any 

"  time  hereafter,  without  li^-ful  authority,  fast  any  of  the 
"  queen's  fu!jtc:s  againit  Lis  cr  their  will,  aad  carry  them 
"  out  of  the  Ucne  counties,  or  to   any   other  place    wilhia 
"  any   of  the    did    ccu:.::.-s,  or  detain,  force,  or  imprifsM  Infrijt*i*g. 
"  him  or  them  25  prisoners,  or  againft  his  or  their  wills,  to 
"  ranfom  tliem,  or  to  make  a  prey  or  foil  of  his  or  their  .M^<-rf  t- 
"  'perfsn  or  g:  ..-, •  ftud  sr  cifitrinft :   or  whofoeve- 

"  fhall  be  privy,  ccnfentin,:,  aidi:)/,  or  aiLfting   unto  any  y<- 
"  fuch  taking,  detaining,  or  carrying  away,  or  procure  th^ 
<{  taking,   &c.  of  ..  perfoa  or  perfons  prifoners  as 

"  aforefaid  :  or  \T-.iCCver  lhall  take,  receive,  or  carry  to  the 
'«  ufe  of  himfelf,  or  wittingly  to  the  uie  of  any  other,  any 
"  money,  corn,  cattle,  or  other  confideration,  commonly 
'*  called  blackmail,  for  the  protecting  or  defending  of  him 
«'  or  them,  or  his  or  tl.eir  lands,  tenements,  goods,  or 
"  chattels,  from  fuch  thefts,  fpoils,  and  robberies,  as  aforo- 
"  faid  :  cr  whofoever  lli.ill  ^ .•'•-.-•  t-  ar.y  fuch  money,  Sec.  called 
"  blackmail,  for  fuch  protect  ion  as.  aforeiaid  ;  or  lhall  wil- 
"  fully  and  t  f  malice  /-.vrw,  ur  caufe  to  be  burned,  or  aid,  B*'«-r.g 
if  procure,  cr  confent  to  the  burning  of  any  barn  or  fUc. 

'  f'tu-: 

"  of  corn  or  grain,  within  any  of  the  Lid  cour.ritrs  cr  places  .    -• 
"  aforcfaid  :  aiu!  [hall  be  of  tr.e  faid  fcveral  otT;nccs  or  .-.. 
<r  of  them  indicled,  and  lawfully  convicted,  or  fiiall   fiani 
<c  mute,  or  challenge    peremptorily  above    20,  before   the 
"  juftices  of  affize,  gaol  delivery,  oyer  and  termincr,  cr  of 
'*  the  peace,  within  any  of  the  taid  Qounties  at  forne  of  their 
"  general   feffrons,  5:c.  fliall  be  adjudged  felons,  without  Dunk. 
"  benefit  of  clergy." 

Authority  is  given  to  the  Court  by  a  fubfequent  ftatute  of  vS  c"  -•  c-  3- 
the  18  Car.  2.  c.  3.    before  noticed,  to  execute  or  tranfport  V"A£  rv_ 
for  life   certain  of    thefe  -,    kr.own  in    Northum- b-v  3' Geo.  3. 

berlaud  and  Cumberland  by  the  name. of  mofs  troopers.          Tr3- 
3X4.  2.  Burn- 
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Ch.XXII,  §3. 


.$3- 

Jjarwiifjr  be&th) 
'&'c.  4&5  W. 
*t  M.c.  ^3. 


MJdsmeanor. 


nje  Burn's  Juf- 
tic?.  tit.  Game, 
(.6. 


a?Ge«, ».  c.  19. 

Summary  JunJ- 
d,&i-in  to  inquire 
ond  fumjb. 


['a]  OmU'ing 
the  .votd  heath, 
which  is,  how- 
ever, Hvitioned 
inifhe  ma  gin  ;;f 


{»  Omitting 
the  other  general 
fjeicription  of 
place*  in  the  ftat. 
of  Wm] 


2.  By  Burning  Heath,  Furze,  Fern,  &c. 

By  ftat.  4  &  5  W.  &  M.  c.  23.  f.  1 1.  it  is  "  provided  and 
*f  ena&ed  that  for  the  better  preferving  the  red  and  black 
"  game  of  groufe,  commonly  called  heath-cocks  or  heath- 
(<  polts,  no  perfon  whatfoever,  on  any  mountains,  hills, 
'*  heaths,  moors,  forefts,  chaces,  or  other  waftes,  fhall 
<*  prefume  to  burn,  between  the  2d  of  February  and  24th 
"  of  June,  any  grig,  ling,  heath,  furze,  gofs,  or  fern,  upon 
"  pain  that  the  offender  or  offenders  (hall  be  committed  to 
*'  the  houfe  of  correction  for  any  time  not  exceeding  one 
"  month,  and  not  lefs  than  ten  days,  there  to  be  whipped 
'*  and  kept  to  hard  labour." 

This  provifion  is  to  be  found  in  an  a£l  made  for  the  ge- 
neral preservation  of  game,  which  in  other  claufcs  gives  a 
fummary  method  of  profecution  and  conviction  before  one 
jufticgyjjf  the  peace,  who,  in  default  of  the  offender's  paying 
a  certain  penalty,  is  enabled  to  direct  the  fpecific  punifhment 
above  defcribed  to  be  inflicted  on  him  :  and  it  is  probable 
that  the  fame  method  of  proceeding  was  intended  to  be 
applied  to  offences  defcribed  in  the  iith  fedlion.  Yet  as 
fuch  fummary  jurifdiclion  is  not  exprefsly  given  to  juflices 
of  peace,  the  common  opinion  has  been,  that  the  trial  and 
conviction  muft  be  at  the  affizes,  or  in  the  fuperior  courts. 
Though  if  the  fa£t  be  wilfully  done,  there  feems  no  reafon 
why  the  juftices  in  fc-ffions  may  not  take  cognizance  of  it  as  a 
nufance,  or  in  fome  cafes  even  as  a  breach  of  the  peace. 

The  fubfequent  aft  of  the  28  Geo.  2.  c.  19.  f  3.  does  not 
affe£l  to  repeal  the  above-mentioned  claufe ;  but,  merely 
reQting  that  the  laws  then  in  being  were  not  fufficient  tp 
prevent  the  offences,  enacts,  "  that  if  any  perfon  or  perfons, 
"  not  having  a  right  or  legal  licence  to  do  the  fame,  fhaJl, 
'"  after  the  id  of  Augujl  i"]$5>  ^ct  ^ire  to>  burn,  or  deftroy, 
"  or  fliall  abet,  aid,  or  .iffiit  in  or  at  the  burning  or  deftroy- 
*{  ing  of  any  gofs,  furze,  or  fern  («),  growing  or  being  in 
"  or  upon  any  foreft  or  chace  (^)  within  England,  without 
"  the  licence  or  confent  of  the  owner  or  proprietor,  or  the 
"  perlon  chiefiy  entrufted  with  the  care,  overfight,  and 
"  cuftody  of  fuch  foreft  or  chace,  or  fome  part  thereof,'1 
&c.  The  fUtute  then  proceeds  to  give  a  fummary  jurifdic- 
tion  to  one  or  more  juftices  of  the  peace,  to  convict  the  per- 

tan 
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fon  fo  offending  in  a  certain  penalty,  and  to  commit  him  to  ch.  xxn. 
gaol  in  default  of  payment  for  a  given  time.  Bfbvwg 


3.  By  Hunters. 

Although  the  feveral  ftatutes  againft  unlawful  hunters  of          §  A- 
deer  include  m.my  other  offences  than  thofe  w.  ich  amount  in 
law  to  larceny;  yet  as  the  acquisition  of  the  property  is  the  ulti- 
mate end  of  every  fpecies  of  violence  and  mifchicf  defcribed 
by  thofe    ftatutes,   I   thought  that  they  might   with    mofl 
propriety  be  treated  of  under  the  head  of  Larceny  and  Rob-  Ante,  608. 
bery  :  but  fince  that  part  of  the  work  was  printed,   a  very 
recent  aft  of  parliament  has  paffed,  revifing  the  fubjecl,  and 
again  reftoring  to  the  clafs  of  felonies  many  of  the  offences 
before  enumerated,  which  were  formerly  made  fuch  by  the 
Black  A&,  but  which  by  the  conftruttion  put  upon  the  flat.  90*0.1.  c.az. 
i6Geo.  3.  c.  30.  in  Davies'  cafe  before  referred  to  were  Daves' cafe, 
reduced  to  mifdemeanors  by  the  latter  ftatute,  punishable  in  ante»  ^ 
the  firft  inftance  by  a  pecuniary  forfeiture. 

The  act  in   queftion  is  the  42  Geo.  3.  c.  107.  intitled  420.  3.  c.  icj, 
"  An  acl:   mere  effectually  to  prevent  the  dealing  of  deer." 
The  firft  fe&ion  of  which  ehacls,  "  that  if  any  perfon  or  per-  Hunting,  &*<•.  o 
«  fons  fiiall  wilfully  courfe  or  hunt,  or  take  in  any  flip,  '^;^^JI 
"  noofe,  toil,  or  fnare,   or  kill,  wound,  or  deftroy,  or  fhoot  ir.g,  or  deftrop' 
11  at,  orotherwifc  attempt  to  kill,  wound,  or  deftroy,  orfhall  J"^lt'y-'j£J 
"  carry  away,  any  red  cr  fallow  deer,  k-pt  or  being  in  the  and  ' 
"  inclofed   part  of  any  fcneft,   chafe,    purlieu,  or   ancient  "«,,. 
"  walk,  or  any  inclofed  park,  paddock,  wood,  or  other  in- 
"  clofed  ground,    wherein  deer  are,   have  been,  or  fhall   be 
**  ufualjy  kept,  without  the  confent  of  the  owner  of  fuch 
"  deer,  or  without  being  otherwife  duly  authorized,  or  fliall 
"  knowingly  be  aiding,  abetting,  or  affiftirg  therein  or  there- 
{t  unto  ;  every  perfon  fo  wilfully  offending  as  aforefaid,  in 
"  any  of  the  cafes  above   mentioned,  fliall  be  deemed  and 
"  taken  to  be  guilty  of  felony,  and,  being  lawfully  convidled 
'*  thereof  upon  indiclmtnt,  (hail   be   adjudged  to  be  tranf- 
"  ported  for  the  term  of  feven  years." 

Se£V.  2.  enadls,  "  that  from  and  after  the  pafling  of  this  I» 
«  aft,  (26th  June  1802,)  if  any  perfon  fliall  wilfully  courfe  Lt1/ 
"  or  hunt,  or  take  in  any  flip,  noofe,  toil,  or  fnare,  or  kill, /:/*#'"« 
««  wound,  or  deftroy,  or.  fhoot  at  or  otherwifs  attempt  to 

kill, 
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Ch.  xxn.  §4.  "  kill,  wound,  or  deftroy,  or  fhall  carry  away,  any  red  or 
Ly^ur.te,s.  fl  fa|jow  deerj  kept  Or  being  in  the  unincloff d  p.ut  of  any 
"  foreft,  chafe,  purlieu,  or  ancient  walk,  without  the  con- 
"  fent  of  the  owner  of  fuch  deer,  or  without  being  otherwife 
"  duly  authorifed,  or  fball  knowingly  be  aiding,  abetting, 
tf  or  aflifting  therein  or  thereunto  ;  every  perfon  fa  offending 
"  (hall,  for  ev^ry  fuch  act  of  wilful  courfmg  or  hunting, 
"  and  for  every  fuch  attempt  to  kill,  wound,  or  deitroy, 
"  and  for  every  deer  fo  taken,  or  killed,  wounded,  or  de- 
"  ftroyed,  or  (hot  at,  or  carried  away  as  aforefaid,  in  or 
"  from  any  uninclofed  part  of  any  fortft,  chaf<-,  purlieu, 
"  or  ancient  walk,  forfeit,  and  pay  the  fum  of  fifty  pounds  •, 
"  and  if  the  offender  in  any  of  the  cafes  aforefaid  (hall  be 
"  a  keeper  of  or  perfon  in  any  manner  entrufted  with  the 
"  care  or  cuilody  of  deer  in  the  foreft,  chafe,  purlieu,  or 
"  ancient  walk,  wherein  the  offence  thall  be  committed, 
"  he  fhall  for  every  fuch  offence  forfeit  and  pay  double  the 
"  penalty  herein-before  enabled  to  be  paid  by  other  offea- 
"  ders," 

•</  of tnce  felony  Se£t.  4.  enacts,  "that  if  any  perfon  or  perfon  s,  after 
'fvhvnr'&rs'M  "  nav^nS  ^een  ^"'7  co^vided  of  any  offence  for  winch  a 
f(  pecuniary  penalty  or  forfeiture  is  impofed,  either  by  this 
"  a£t  or  by  the  faid  act  made  in  the  fixteenth  year  of  the 
"  reign  of  his  prefent  majefty,  fhall  offend  a  fecond  time  by 
"  committing  any  offence  againft  this  acl,  for  which  a 
<c  pecuniary  penalty  or  forfeiture  is  herein-bcft.re  impofed  ; 
<l  fuch  ftcond  offence,  whether  it  be  the  fame  offence  as 
"  the  firft  offence,  or  be  any  other  of  the  fiid  offences, 
"  fliall  be  deemed  and  taken  to  be  a  felon,  and  the  perfon 
"  or  peifons  guilty  thereof,  being  lawfully  convicled  upon 
u  indichnent,  fliall  be  adjudge^  to  be  tranfported  for  the 
"  term  of  feven  years." 

F.r'j  c-.w'Xi'.n  to  Seft.  5.  ena£is,  "  that  the  juftice  before  whom  any  per- 
b,  ,Mrced.  «{  fon  fhall  be  convicled,  for  the  firll  time,  of  any  offence 
"  againft  this  a£V,  for  which  a  pecuniary  penalty  or  for- 
«'  feiture  is  impofed,  fliall  tranfmit  fnch  conviction  uncicr 
"  his  hand  and  feal  to  the  quarter  feffion  which  next  after 
"  fuch  conviction  fliall  be  holden  for  the  county,  riding,  or 
"  divifion,  city,  town,  or  place,  wherein  fuch  firft  offence 
*'  was  committed,  there  to  be  filed  by  the  clerk  of  the  pc.ice 
"  or  other  proper  officer,  and  kept  amongft  th'e  records  of 

"  the 
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«4  the  court;  and  fuch  conviction  fo  filed,  or  a  true  cr^py  Ch.XXn.  §4. 
«  thereof,  certified  by  fuch  clerk  of  the -peace  or  other  offi- 
f{  cer,  or  proved  to   be  a  true  copy,  (halt  be  futrkient  evi-  ~ 
"  dence  to  prove  the  conviction  ice  as  afore- 

«  faid." 

Seft.  6.  ennfts  "  that  from  and  after  the  paffing  of  this  -G.j. 

**  aft,  fo  much  of  the  faid  aft  made  in  the  16  Geo.  3.  C'J° 
"  (c.  30.  f.  i.)  as  impofes  or  in&fts  a  penalty,  forfeiture,  or 
«'  punifnment,  on  any  perfon  who  fhail'hunt  or  court"?,  or 
'*  take  in  any  flip,  noofr,  toil,  or  fnarr,  or  kiil,  wound,  or 
**  deftroy,  or  (hoot  at  or  otherwife  attempt  to  kill,  wound, 
"  or  deftroy,  or  carry  away,  any  fc  in  any  fcreft, 

"  chafe,  purlieu,  or  ancient  walk,  whether  inclcfed  or  not, 
*'  or  in  any  inclofed  park,  p-iddock,  wood,  or  other  inclofecf 
"  ground,  where  deer  were  or  h;id  been  or  fliculd  be 
*'  ufaaliy  kept,  without  the  content  of  the  owner,  or  with- 
:  being  orherwife  «-uiy  authorifed,  CT  who  fliall  be  aid- 
"  ing,  abetting,  or  afiifiing  therein,  ih.Ii,  with  refpedt  to 
"  the  faid  ofFencis,  committed  after  the  palling  of  this  a6l, 
««  be  and  the  fame  is  hereby  repealed." 

By  f.  3.  the  general  provifions  of  the  ft.'.t.  i^Geo.  3. 
c.  30.  as  to  the  feizing,  apprehending,  and  conviction  of 
offenders,  or  for  recovery,  &c.  of  ;  and  tlie 

time  of  bringing  actions  or  pr  ccc.  and  as  to  pleading, 

and  cods,  &c.  (hall,  as  far  as  the  fame  rcfpectively  are 
applicable,  be  in  force,  in  feizing,  apprehending,  and  con- 
victing offenders  againft  this  aft,  and  in  the  recovery,  ap- 
plication, and  difpofal  of  the  penalties,  and  with  reflect  to 
the  time  and  manner  of  appealing  from  convictions,  8i 

By  f.  7.  this  aft  is  not  to  extend  to  Scotland  or  Ire! 

There  are  however  other  claufes  in  the  ftatute  16  Gco.  3.  i6Gco.  3.0.33. 
v.hich  are  ftill  in   force,    touching   thefe   offenders.     One 
againfl  the  wilful   destruction  of  pales  or  walls  inclofin^ 
deer,  which  I  (hall  prefently  notice.  Poft.  f.  it. 

Alfo  by  f.  9.  of  the  fame  ftatute,  "  If  any  perfon  or  per-  i5  Gso.  3.  c.  33, 
"  fons  carrying  any  gun,  or  other  fire  arms,  or  any  fword    !"  9'  . 

*"  *  *    Ctrryaif  tfVjwj 

'  ftaff,  or  other  oftenfive  weapon,  ihali  come  into  any  foreit,  -u>L-v! cur  or* 
"  chace,  purlieu,   or  ancient  walk,    or  ir.to  any  inclofc .: 
«*  park,  paddock,   wood,  or  into  any  other  ground  where  f'r-'-S.  *'-{*"» 
••  deer  arc  ufually  kept,  be  the  fame  iaciofed  or  not  In- 

"  clofcd, 
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.  Cn.xxn.  *4.    «  clofed,  with  an  intent  unlawfully  to  (hoot  at,   courfe,  or 

By  hunters.  .  .  ' 

-  '     nunt,  or  to  take  m  any  flip,  noofe,  toil,  fnare,  or  other 

ride  39  &  40      "  engine,  ov  to  kill,  wound,  deftroy,  or  take  away,  any  red 
as'tofuchS      "  °r  fallowdeerJ  it  (hall  be  lawful  for  every  ranger  or 
wi-h  intent  "  keeper,  or  perfon  entrufted  with  the  care  of  fuch  deer,  to 
»e.       K  fc|ze  anj  taj_e  £rom  ^•Ucj1  perfon  anj  perfongjin  ancj  Upon 

"  fuch  foreft,  chace,  purlieu,  ancient  walk,  park,  paddock» 
"  wood,  or  other  ground,  to  and  for  the  ufe  of  the  owner 
V  thereof  refpe&ively,  all  fuch  guns,  fire-arms,  flips,  noofcc» 
"  toils,  fnares,  or  other  engines,  and  all  dogs  there  brought 
4<  for  courfing  deer,  in  the  fame  and  like  manner  as  the 
"  gamekeepers  of  manors  are  empowered  bylaw  within  their 
"  refpective  manors  to  feize  and  take  dogs,  nets,  or  other 
"  engines  in  the  cuftody  of  perfons  not  qualified  by  the  laws 
"  to  keep  the  fame  :  and  if  any  fuch  perfon  or  perfons  fhall 
"  there  unlawfully  beat,  or  wound,  any  ranger  or  keeper,  or 
«'  his  or  their  fervants  or  afliftants  in  the  execution  of  his 
V  or  their  office  or  offices  ;  or  fhall  attempt  to  refcue  any 
"  perfon  in  the  lawful  cuftody  of  any  fuch  ranger,  keeper, 
"  fervant,  or  afliftant  ;  every  perfon  fo  offending  fhall  be 
"  adjudged  guilty  of  felony^  and  on  being  lawfully  con- 
"  vi6led  on  indiclment  fliall  be  tranfported  to  one  of  his 
"  Majefiy's  Plantations  in  America  for  the  fpace  of  7  years." 

JW<w.  Offenders  againft  this  a£l  difcovering  any  other  offender 

agaitift  the  fame,  fo  as  fuch  offender  be  duly  convicted,  fhall 
by  f.  17.  be  difcharged  of  all  forfeitures  and  penalties  of  the 
a£l  previous  to  fuch  difcovery.  And  by  f.  25.  "  Every 

Limtatianuffro-  "  profecution  for  any  offence  againfl  this  aft  fhall  be  com- 
"  menced  within  12  calendar  months,  but  not  after,  from. 
"  the  time  of  the  offence  committed."  J3y  f.  28,  the  ac"l 
is  not  to  extend  to  Scotland. 

4.  In  rcfpccl  to  timber  and  other  Treesy  Woods  ^ 
Coppices  ,  &c.  and  other  Wood  in  general  -^ 
Rovts,  Plants, 


•  i  -.  •  The  next  clafs  of  offences,  relating  to  the  injury  or  de- 

t'i.  iucvl,  un-  ftrii<flion  of  timber,  and  other  trees,  woods,  underwoods, 
&c.  has  engaged  much  of  the  attention  of  the  Legiflature  at 
different  periods,  and  fome  confufion  has  arifen  for  want  of 
a  more  conne&ed  and  general  view  of  the  fubjeft.  I.'fhatt 

firft 
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firft   give    the   principal    ftatutes    in    order   of   time,    ar.il  Ch.XXH.  *  5.  , 
then  point  to   the  leading  diftinctions  to   be  obferved  in    j  -'**' 

them.  . 

By  the  flat.  37  Hen.  8.  c.  6.    "  If  any  perfon  or  perfons  57  H.  ?.  c.  c.  6. 
"  malicioufly,  willingly,  or  unlawfully  bark  any  apple  trees,  J^J^A^ 
*'  pear  trees,  or  other  fruit  trees  of  any  other  perfon  or  per-  treu,  rrebietia- 
*'  fons,  every  fuch  offender  fhall  not  only  forfeit  unto  '" 

"  party  grieved  treble  damages  for  fuch  offence  or  offences, 
"  the  fame  to  be  recovered  by  action  of  trefpafs,  but  alfo 
"  (hall  forfeit  to  the  King  lol.  in  the  name  of  a  fine." 

The  flat,  i  Geo.  i.  ft.  2.  c.  48.  after  providing  that  if  Damages  avarf 
any  perfon  (hall  malicioufly  break  dov/n,  cut  up,  pluck  up,  w^/V;^r/«, 
throw  down,  bark,  or  otherwife  deftroy,  deface,  or  fpoil  anv  '«=*«••«'•"*"• 

3     trett  diflrzytd. 

timber  tree  or  trees,  fruit  tree  or  trees,  "  or  any  other  tree  i  G.  i.  ft.  2. 

"  or  trees,"  the  p^rty  injured  (hall  recover  damages  againft  c<  4  ' 

the  inhabitants  of  the  parifh,  vill,  &c.   or  place  where  fuch 

tree,  &c.  fhall  be  fo  malicioufly  broken  down,  &c.  in  the 

fame  manner  and  form  as  damages  are  to  be  yielded  for 

hedges  and  dikes  overthrown  by  perfons  in  the  night  by  the 

flat.  13  Ed.  i.  ft.  I.  c.  46.  ;  and  providing  (f.  2.)  for  the  con- 

viction and  punifhment  of  the  offenders  for  the  trefpniTcs 

and  offences  aforefaid  by  two  or  more  juftices  of  the  peace 

in  or  out  of  Sefiions  ;  and  reciting    (f.  4.)  that  "  whereas 

"  divers  woods,  underwoods,  and  coppices  have  been  here.  BvxirgtcstJ, 

«  tofore  and  lately  fet  on  fire,  or  burnt,  to  the  great  dif-  ^~; 

"  couragement  of  planting  ;  enacls  and  dtchres,  that  if  any 

u  perfon  or  perfons  (hall  after  the  24th  of  June  17]  6  ma- 

'*  licioufly  fet  on  fire  or  burn,  or  caufe   to  be   burnt,   any 

4t  wood,  underwood,  or  coppice,  or  any  part  thereof,  fuch 

**  malicious  fetting  en  fire,  burning,  or  caufing  to  be  burnt, 

"  (hall  be  and  is  hereby  declared  and  made  felony  ;   and  the 

*«*  offender  and  offenders  (hall  fuffer  and  be  liable  to  all  the  f^  3.  7  .Ann. 

"  penalties  and  forfeitures  as  other  felons  by  the  law  now         '"*1* 


"  are." 

Offences  of  this  nature  were  before  this  treated  only  as  Fifc  ft.  35  H  8. 


trefpaffes  and   mifdemeanors  by  feveral  ftitutes.     And  foon  c  j7' 
after  the  paffing  of  the  above  law  another  acl  pafTcd,  the  re-  ?:  5t 

.cital  and  provifions  of  which  are  not  eafily  to  be  reconciled  7  3  Cir  ~ 
with  the  4th.  claufe  of  it,  except  upon  the  grour;d  hereafter 
fuggefted  with  refpe&  to  the  black  acl. 

8  The 
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Ch.  XXH.  §  5.  The  ftat.  6  Geo.  i.  c.  16.  entitled,  «  An  aft  to  explain 
f/c[ cr>  "*  rf  and  amend"  the  former  act,  reciting  certain  mifchiefa 

..  after  mentioned  ;  and  that  "  fome  doubts  have  arifen  whe- 
«Geo.  i.  c.  16.  "  ther  the  offences  committed  in  the  day-time  mentioned  in 
mage" a^nft'pa-  "  ^lat  a^  are  punifhable  by  the  faid  aft.  And  whereas 
»•;/&>  &e.fer  tie-  "there  is  no  provifion  made  in  the  faid  aft  for  puniftiine; 

frufiienofwo'ids, 

&c.  andftnces  l  the  offences  committed  by  perfons  who  fliall  break  open> 
"tfohme"^/  "  tnrow  down,  level,  or  deftroy  the  hedges,  gates,  pofts, 
tier  done  by  day  "  ftiles,  railing,  fences,  ditches,  banks,  walls,  or  other  in- 
»r  night.  «  Ci0fures  Of  fucn  woods,  wood  grounds,  plantations,  and 

'*  coppices  :  therefore,  for  the  explaining  and  amending  the 
"  faid  aft,  and  for  remedying  the  feveral  mifchiefs  herein- 
"  before  mentioned,  and  for  the  better  preferving  of  all  fuch 
<c  wood  fprings,  or  fprings  of  wood,   poles,  quick-woods> 
"  plantations,  underwoods,   coppice  woods,  gates,    pofts, 
"  ftiles,  railing,  fences,  hedges,  walls,  and  other  inclofures 
"  of  woods,  from   being  unlawfully  cut,   taken,   fpoiled, 
"  broken,  burnt,  deftroyed,  defaced,  or  carried  away;  and 
"  for  the  better  difcovering  and  more  effe&ual  punifhment 
*'  of  fuch  offenders  therein,  their  aiders  and  abettors;  and 
<(  for  the  providing  fatisiaftion  for  the  damages  the  refpec- 
"  live  proprietors  thereof  fliall  fuftaio    thereby,"    enafts, 
"  tha.t  if  any  perfon  or  perfons  after  the  24th  of  June  1720 
"  fhall  either  by  day  or  by  night  cut,  take,  deftroy,   break, 
"  throw  down,  bark,  pluck  up,  burnt  deface,  fpoil,  or  carry 
11  away,  any  wood  fprings  or  fprings  of  wood,  trees,  poles, 
*'  ivoody  tops  of  trees,  underwoods >   or  coppice  ivoodsy  thorns, 
"  or  quickftrtP,   without  the  confent  of  the  owner  of  fuch 
"  woods,  wood  grounds,  parks,  chaces,  or  coppices,  planta- 
<(  tions,  timber  trees,  fruit  trees,  or  other  trees,  thorns,  or 
"  quickfets,  or  of  the  perfons  chiefly  entrufted  with  the  care 
"  and  cuftody  thereof;  or  (hall  break  down,  throw  down, 
"  level,  or  deftroy  any  hedges,  gates,  pofts,  ftiles,  -railing, 
t(  walls,  fences,  dikes,  ditches,  banks,  or  other  inclofures  of 
tf  fuch  woods,  wood  ground,  parks,  chaces,  or  coppices, 
tl  plantations,    timber   trees,    fruit    trees,   or   other  trees, 
"  thorns,  or  quickfets,"  the    party   grieved   fliall   recover 
damages  agaiuft  the  parifli,  &c.  in  the  fame  manner  and 
form  as  for  dikes  and  hedges  overthrown  by  perfons  in  the 
nighty  or  at  another  feafon  when  they  fuppofe  not  to  be 
efpied,  as  is  provided  by  the  ftat.  13  Ed.  i.  ft,  i.  c.  46. 

•    :  Then 
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«/  •/  -J  J 

T!<?'.i  bv  f.  2.  it  is  further  "  enacted  nnd  declared  y  that  Cr..  xxn 
"  if  anv  pc-rfon  or  perfons,  at  any  time  after  the  (aid  24^1  «'" 
'*  of  June,  in  a  riotous,  open,  tumukuous,  or  in  a  fecret  and  . 

"  clamidtme  manner,  forcibly,   or  wrongfully,  and  malui-  D-:.'- 

•    i  i  r  c      i  '  •  "•  <tp- 

"  oufij,  and  without  the  confent  of  the  proprietor,  woou- 

«4  reeve,  wood-keeper,  or  perfon  chieflv  intruded  with  the  :"?"'- 

ri_  j/ljrri'j  ]  j       rffrtkyjuftiitsef 

[(  care,  overnght  and  cultody  or  iuch  ive-oas,  ifooa-grsunaf,  pe -.•:.,' a -d  f*- 
*'  parks,  chaces,  coppices  or  plantations,  (hall  cut  down,  de-  r-:^-'!-  *' 
•  "  ftroy,  break,  bark,  throw  down,  burn,  take,  deface,  fpoil,  J^.  2.  c.  48, 
"  or  carry  away,  any  ivood  or  fprings  of  ivc<.dt  undefwtcd,  or 
"  coppice  wood ;  or  fhall  in  fuch  a  riotous,  forcible,  tumul- 
**  tuous,  fecret,  or  clandeftine  manner  as  aforefaid,  malici- 
"  oufly  break  open,  throw  down,  level  or  deftroy  any 
*(  hedges,  gates,  pofts,  fliles,  rails,  fences,  ditches,  banks,  or 
"  incloiures  of  fuch  woods,  wood  grounds,  coppices,  planta- 
"  tions,  timber  trees,  fruit  trees,  or  other  trees,  thorns,  or 
"  quicki'ets ;  that  then  it  fhall  and  may  be  lawful  to  and 
"  for  any  two  or  more  juftices  of  the  peace  of  the  county, 
44  &c.  wherein  any  fuch  offence  or  offences  (hall  be  com- 
"  mitted,  or  for  the  juftices  in  open  feffions,  upon  complaint 
«{  to  them  made  by  any  inhabitant  of  the  aforefaid  parifh, 
"  Sec.  or  place,  or  of  the  .owner  of  fuch  tree  or  trees, 
«'  wood?,  wood  grounds,  parks,  cfraces,  coppices,  or  plan- 
"  tations,  or  of  any  other,  to  caufe  fuch  offender  or  offen- 
**  ders  to  be  apprehended  for  the  trefpaffes  and  offences 
**  aforefiid,  or  any  of  them,  and  to  hear  and  finally  deter- 
"  mine  and  adjudge  all  and  every  the  offence  and  offences 
<*  aforefaid.  And  if  fuch  juftices  fhall  convicr.  any  perfon. 
"  or  perfons  of  all  or  any  of  the  trefpaflcs  and  offences  afore, 
"  faiJ,  then  fuch  juftices,  immediately  after  fuch  convtc- 
"  tion,  flull  and  are  hereby  required  to  inflict  all  and  every 
<'  the  famf  penalties  and punijbmetits  in  thefaidacl  of  the  firft 
f(  Go.  i .  hiffin-bef.re  mentioned,  as  fully  and  largely,  and  in 
*'  the  fame  manner,  for  all  and  every  the  crimes  arid 
f  offences  herein-before  expreffed,  although  not  contained 
"  in  the  faid  act,  as  if  the  fame  w^rc  hen?  again  repeated 
<(  and  re-enacted." 

In  like  manner-the  ftat.  29  Geo.  •?.  c.  36.  which  enables 

•the  proprietors  cf  waftes,  woods,  and  paftares,  wherein  any 

others  haye  common  of  pafture,  with   the  aflent  of  the 

major  part  14  Dumber  -aod  value  of  the  owners,  &e.  to  in- 

I  clofg 
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Ch.  xxn.  ^  ?.  clofe  the  fame  for  the  growth  and  prefervation  of  timber  or 

Timber,  u-ced, 

£?r>  underwood,  and  gives  an  appeal  m  certain  cafes  to  the  paj- 

"  •    ties  grieved,  by 

»9Geo.  2.  c.  36.  Sect.  6.  enacts,  that  «'  if  any  perfon,  from  and  after  the 
.Damaget  again]}  "  timc  hereby  limited  for  bringing  fuch  appeal  againft  any 
theparfr,&c.  a  fucn  agreement  for  the  inclofure  of  any  part  of  fuch 

extended  to  trees      ,,  n.  n     n      •   i 

mnt-w  imlajura.  waitcs,  woods,  or  paitures,  Ihall  either  by  day  or  by  night 
"  unlawfully  cut,  take,  deftroy,  break,  throw  down,  bark, 
"  pluck  up,  burn,  deface,  fpoil,  or  carry  away,  any  trees 
"  growing  within  fuch  inclofure,  without  the  confent  of  the 
*'  owner  or  owners  thereof,  fuch  owner  or  owners  (hall  have 
"  fuch  remedy,  and  have  and  receive  fuch  fatisfaction  and 
tl  recompence  of  and  from  the  inhabitants  of  the  parifhes, 
"  £c.  or  places  adjoining  to  fuch  inclofures,  and  recover 
"  fuch  damages  againft  the  inhabitants  of  fuch  parifhes, 
tf  &c.  and  in  the  fame  manner  and  form,  as  is  directed  for 
"  dikes  and  hedges  overthrown  by  the  faid  act  made  in  the 
"  1 3th  Edward  I.;  unlefs  the  offender  or  offenders  (hall  be 
cf  convicted  of  fuch  offence  within  the  fpace  of  fix  months 
<{  next  after  the  commiffion  thereof."  And  then  by  f.  7. 

p?<fc  the  expia-    '<  It  fhall  and  may  be  lawful  for  any  two  juftices  of  the 

natory  adt  of  .     r     i_  i        '•  r      t        n~  n     it 

3i  Ceo.  2.  peace  of  the  county,  &c.  wherein  any  fuch  offence  (hall 

c  4.1.  andju-      (t  be  committed,  or  for  the  juftices  in  feffions,   &c.,  upon 

ri'diftit/n  of  fucb  ...  -  ..      , 

treifafis  given         complaint  to  them  made,  to  cauie  every  fuch  offender  to 
to  juices  of  peace  n  be  apprehended  for  fuch  trefpafs^  and  to  hear  and  deter- 

•«s  under  jtut.  rr  .  ,-, 

6Geo.  i.  c.  16.  *'  mine  the  fame,  and  to. inflict  the  like  penalty  and  punifli- 
"  ment  on  every  offender  by  them  conviQed  as  is  directed 
"  to  be  infilled  on  offenders  by  the  ft  at.  6  Geo.  i.  c.  16." 
And  by  f.  8.  "  If  any  perfon  after  the  ift  of  July  1756  fhall 
"  unlawfully  cut,  take,  deftroy,  break,  throw  down,  bark, 
"  pluck  up,  burn,  deface,  fpoil,  or  carry  away,  any  tree 
•«  growing  in  any  wafte,  wood,  or  pafture  in  which  any 
*'  perfon  or  perfons,  or  body  or  bodies  politic  or  corporate, 
'«  have  right  of  common,  every  fuch  offender  fhall  and  may 
«'  be  in  like  manner  convicted  of  fuch  offence,  and  fhall  in- 
«'  cur  the  like  penalty.'* 

$  6.  Upon  thefe  provifions  it  may  be  obferved,  that  although 

Ctnjiruttnn  of      the  doubt  recited  in  the  preamble  of  the  flat.  6  Geo.  i.e.  16. 

feems  principally  to  refer  to  the  offences  mentioned  in  the 

firft  fe&ion  of  the  flat,  i  Geo,  I.  ft.  2.  c.  48.,  which  were 

made 
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made  punifhable  by  the  fecond  fe&ion  as  trefpaflcs  upon  Ch.XXH.^6. 
fummary  conviction  before  two  magiftrates ;  and  not  to  re- 
late to  the  offences  declared  to  be  felony  by  the  4th  fedYion  . 
of  the  laftmentioned  ftatute  •,  becaufe  the  doubt  there  ex- 
preffed  could  have  no  reference  to  fuch  4th  fection  ;  yet  the 
offences  defcribed  in  that  fedYion  feem  to  be,  in  part  at  leaft, 
included  in  the  2d  fedYion  of  the  flat.  6  Geo.  i.  c.  16. 
wherein  they  are  again  treated  as  trefpaj/es,  and  fubjedled  to 
the  fummary  jurifdidlion  of  two  magiltrates.  But  what  is 
more  remarkable,  fuch  juftices  of  the  peace  have  power  given 
them  to  inflict  "  all  and  every  the  fame  penalties  and  punijh- 
•*  ntents  in  the  faid  act  of  the  i  Geo.  I.  therein  before  men. 
"  tioned,  as  fully  and  largely)  and  in  the  fame  manner,  for 
tf  all  and  every  the  crimes  and  cjfences  herein  before  exprfjjedt 
"  although  not  contained  in  the  faid  act,  as  if  the  fame 
*'  were  here  again  repeated  and  re-enacted."  Yet  it  is 
hardly  to  be  imagined  that  the  Legiflature  meant  to  enable 
two  juflices  of  the  peace  out  of  feffions  to  convict  a  pcrfoa 
of  felony,  or  to  fubjedt  a  perfon  to  the  pains  and  penalties 
of  felony  for  any  offence  which  as  a  trefpafs  is  referred  to 
the  cognizance  of  fuch  fummary  jurifdiction. 

Again,  by  the  Black  Act  9  Geo.  i.  c.  22.  f.  i.  "  If  any         s  « 
f<  perfon  or  perfons  (whether  armed   or  difguifed  as  men-  9  Geo.  i.  e.  ^. 
"  tioned  in  the  preceding  part  of  the  claufe,  or  not)  (hall  UmLvMif** 
"  unlawfully  and  malicioufly  cut  down  or  otherwife  deftrov  "'* •:c"u^''   '" 

ftr'J"'S  orjiamns- 

**  any  trees  planted  in  any  avenue,  or  growing  in  any  gar-  wA  »jef*l,  "• 

««  den,  orchard,  or  plaetation,  for  ornament,  (helter,  or  pro-  *Z£^£S£* 

(t  fit  •,  or  (hall  forcibly  refcue  any  perfon  being  lawfully  in  (opt*lft.:nj. 

tl  cuftody  of  any  officer  or  other  perfon  for  any  the  offences 

*'  before  mentioned ;  or  if  any  perfon  or  perfons  fliall  by 

<c  gift  or  promife  of  money  or  other  reward  procure  any  of 

*'  his  majefly's  fubjedts  to  join   him  or  them  in  any  fuch 

"  unlawful  acl ;  every  perfon   fo  offending,  being  thereof 

"  lawfully  convicted,   (hall   be   adjudged  guilty   of  felony 

«f  without  benefit  of  clergy." 

By  f.  14.  the  trial  may  be  in  any  county  in  England  ;  and  Ante,  tit.  A'f-^ 
this  is  at  the  option  of  any  private  profecutor.  ™  * 

This  a£t  was  made  perpetual  by  flat.  31  Geo.  2.  c.  42. 

The  fubfequent  ftatute  of  the  6  Gee.  3.  c.  36.   (which  6G?o.  3.  c  36. 
takes  no  notice  of  the  laft-mentioned  law)  after  reciting  that  £S^F  " \ 

ffcilir.gej  limber 

31  ««  divers 
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"  dIverS  Perfons  have  of  Iate  years  wilfully  and  malicioujl) 
"  cut  down,  barked,   or  otherwife  deftroyed,   timber  trees, 
----    "  and  trees  (landing  for  and  likely  to  become  timber,  grow- 

\y  t^bidTt  fwby  "  in^  as  we!1  in  tlle  feveral  forces,  chaces,  and  other  open 
»{,,„  „  ,nd«jed  "  grounds,  as  in  the  woods,  and  plantations,  and  inclofed 
.  '  *  -  '  "  grounds,  within  this  kingdom^  to  the  great  detriment  of 
**  the  owners  of  fuch  trees,  and  to  the  difcouragement  of 
*{  planting,"  &c.  ;  and  reciting  further  the  practice  of 
plundering  nurfery  grounds,  Sec.  of  valuable  roots,  fhrubs, 
and  plants;  enacls,  "  that  after  the  2d  of  June  1766 
"  all  and  every  perfon  and  perfons  who  fhall  in  the  mght- 
"  time  lop,  top,  cut  down,  break,  throw  down,  bark,  burn, 
"  or  otheriuife  jppil  or  deflroy,  or  carry  away,  any  oak,  beach, 
"  afh,  elm,  fir,  chefnut,  or  afp,  timber  tree,  or  other  tree 
"  or  trees  Handing  for  timber,  or  likely  to  become  timber, 
"  without  the  confent  of  the  owner  or  owners  thereof  firft 

Sxtttitled  to  wt,  tc  jiacj  ancj  obtained  ;   or  (hall  /'/;  the  rnvht-time  pluck  up,  die 

Jb>ub,or  f.lantt  .      ' 

of  5  s.  -value.        '  up,  break,   Ipoil,  or  deltroy,  or  carry  away,  any  root, 

'6'Gep01!'  c  48.  "  flirub,  or  plant,  roots,  fhrubs,  or  plants,  of  the  value  of 

"  55.,  and  which  fhail  be  growing,  (landing,  or  being  in  the 

tf  garden  ground,  nurfcry  ground,  or  other  inclofed  ground 

«'  of  any  perfon  or  perfons  whomfoever,  fhall   be  deemed 

"  and  conllrued  to  be  guilty  of  felony  ;  and  'every  fuch  per- 

"  fon  or  perfons  fhall  be  fubje£l  and  liable  to  the  like  pains 

*'  and  penalties  as  in  cafes  of  felony  :  and  the  Court  before 

Si  whom  fuch  perfon  or  perfons  (hall   be  tried,  fliall  and 

*frk*ff>ortatien      (l  hereby  have  authority  to  tranfport  fuch  perfon  or  perfons 

f<,rjt<t,utjeart.     <{  |-QJ,  feven   year3   to   any  of  })is  rnnjefly's  plantations  in 

"  America,   in   like  manner  as  other  felons  arc  directed  to 

"  be   tranfported   by   the  laws  and  flatutes  of  this  realm, 

^iden  and  atet-    "   And  all  and  every  perfon  and   perfons  who  fhall  be  iwV- 

""'  tl  fully  aiding,  abetting,   or  afliiling  in  fuch  cutting  down, 

«*  breaking,  throwing  down,  barking,  burning,  or  otherwife 

"  fpoUing,  or  dtftroying,  or  carrying  away,  any  fuch  oak> 

«{  beach,  a{li,  elm,  fir,  chefnut,  or  afp,  timber  tree,  or  other 

"  tree   cr  trees    Handing   fur   timber,  or  likely  to  become 

"  timber,  as  aforc'fiid  ;  or  in  fuch  plucking  u.p,  digging  up, 

"  cutting,  breaking,   fpoiiing,  or    deftroying,   or   carrying 

'"  away,  fuch  root,  flirub,  or  plant,  roots,  flirubs,  or  plants, 

"  as  aforefaid,  of  the  value  aforefaid  ;  or  who  fhall  buy  or 

'«'  receive  fuch  root,  flirub,  or  plant,  roots,  Sec.  of  the  value 

%  aforefaid, 
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f<  ^forefaid,  knowing  the  fame  to  be  flolen,  fhall  be  fubje&  CH.XXII.  § ,7* 
f<  and  liable  to  the  fame  punifhment  as  if  he,  fhe,  or  they  &c 

tf  had  ftolen  the  fame,   any  law  to  the  contrary  in  any  wife  •• 

"  notwithftanding." 

The  name  of  the  owner  of  the  trees   muft  be  truly  ftated  J-¥-pa^ck»=d 

Pepper,  O.  B. 

in  the  indictment,  otherwife  it  is  fV  Feb.  1783,  cor. 

...  .  •  j—  -         ,.  Duller  ].  and 

By  another  act  pafled  in  the  fame  ftrfiion  or  parliament,  Peiryn  B. 
"  Every  perfon  who  fhall  wilfully  cut  or  break  down,  bark,  i  Leach,  287. 
"  burn,  pluck  up,  lop,  top,  crop,   or  otherv/ife  deface,  da-  Spoiling  *  de- 
"  mage,  fpoil,  or  deftrov,  or  carry  awav,  any  timber  tree  or  fry?  :'mier   . 

tr£!St^C.;fir  I/f 

"  trees,  or  trees  likely  to  become  timber,  or  any  part  there-  ofmcefncar.d 

"  of,  or  the  lops  or  tops  thereof,  whhout  the  confent  of  the  SJjfjJJLc. 

"  owner  or  owners  thereof  fir!t  had,  or  in  any  of  his  no.-  portrinftrvl 

11  jefly's  forefts  or  chace?,   without  the  confent  of  the  fur-  °-J:r'ce' 

"  veyor  or  furveyors,  or  his  cr  their  deputy  or  deputies,  or 

"  perfon  or  perfons  entrufled  with  the  care  of  the  fame," 

(hall  on  conviction  before  one  or  more  juftices  of  the  peace 

for  the  firft  offence  forfeit  not  exceeding  20!.,  together  with 

the  charges  of  fuch  conviction,  &c.,  and  on  non-payment  to 

be  committed  to  the  common  gaol  not  exceeding  12  nor  lefs 

than  6  months,  or  until  the  penalty  and  charges  be  paid  : 

for  2d  offence  a  fum  not  exceeding  x3ol.  and   charges,  and 

on  non-payment  to  be  committed  not  exceeding   18  months 

nor  lefe  than    12  months,  or  until  the  penalty  and  charges 

fiiall  be  paid  ;  "  and   if  any  perfon   fo  convicled  fhall  be 

'*  guilty  of  the  like  offence  a  third  time,  and  fhall  be  thereof 

*'  convicled  in  like  manner  (a),  fuch  ptrfon  fhall  be  deemed 

"  guilty  of  felony  ;  and  the  Court  before  whom  he  fhall  be 

"  tried  (hall  and   hereby  have  authority  to  tranfport  fuch 

"  perfon  or  perfons  for  7  years  to  any  of  his  msjel'ty's  plan- 

"  tations    in    America,    in   like    manner    as    ether   felons 

"  are  tiirected  to  be  tranfportcd  by  the  lav.s  and  ilatutesof 

"  this  realm." 

By  f.  2.  "  All  oak,  beech,  chefnut,  walnut,  afh,  elm,  cedar, 
"  fir,  afp,  lime,  fycarr.ore,  and  birch  trees,  fhall  be  deemed 
"  and  taken  to  be  timber  trees  within  the  true  meaning 
"  and  provifion  of  thh  act."  To  which  the  ftar.  13  Geo.  3.  J3  GCO.  3-c.  33. 
c.  33.  adds  "  poplar,  a!  kr,  l.irch,  maple,  and  hornbeam," 
in  the  fame  manr.^:  lertetl  in  the  Ia{\mentioncd  a£t. 

("}  Vids  :•    "   .-  ;.•;:•  rr.s~.Kr>"  ante,  590. 

3  Y  2  Again, 
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Ch.  xxil.  §  7.       Again,  the  -jd  faction  of  the  flat.  6  Geo.  3.  c.  48.  ena£U 

'-  c  J  J  7>      11 

generally,  "  that  after  the  24th  of  June  1760  all  and 
every  perfon  who  (hall  pluck  up,  or  cut,  fpoil,  or  deftroy, 


6  Geo  3  c.  48.  «  or  take  or  carry  away,  any  root,  flirub.  or  plant,  roots, 

Plucking  up,  J  '  '  _      ' 

/polling,  or  dt-  "  (hrubs,  or  plants,  out  of  the  fields,  nurferies,  gardens,  or 

^brlb[g  I™  plants  "  garden-grounds,  or  other  cultivated  lands  of  any  perfon 

in  cultivated  "  or  perfons  whomfoever,  without  the  confent  of  the  owner 

land,-)  iji  and  (l        owners  thereof  firft  had,  and  (hall  be  thereof  conviaed, 

l.d  'Jfi-m-e  a  pt- 

nalty,  3<j?  (fence    "  &c.   before  any  one  or  more  ju  ft  ice  of  the  peace,   &c. 

filoy,  tranfptrt.-  ( 


r>je  ante.  «  &c.  (hall  feem  meet,  not  exceeding  403.,  together  with 

tf  the  charges,  &c.  ;  for  the  fecond  offence  a  fum  not  ex- 
"  ceeding  5!.  together  with  the  charges,  &c.  ;  and  if  any 
"  perfon  fo  before  convicted  (hall  a  third  time  commit  the 
"  like  offence,  and  (liall  be  thereof  convicted,  fuch  perfon 
"  fo  convicted  fiiall  for  fuch  third  offence  be  deemed  guilty 
"  of  felony,  and  the  Court  before  whom  he  (hall  be  tried 
"  (hall  and  hereby  have  authority  to  tranfport  fuch  perfon 
"  for  7  years  to  any  of  his  Majefly's  plantations  in  America* 
"  in  like  manner  as  other  felons  are  directed  to  be  tranfport- 
"  ed  by  the  laws  and  ftatutes  of  this  realm." 

f.  4.  Alfo  by  f.  4.   of  the  fame  acl,  reciting  "  that  diforderly 

^d!in\^dama-g'  "  Per^ons  ^iave  made  a  practice  of  going  into  the  woods, 
ging,  or  deftroy.  «  underwoods,  and  wood-grounds  of  others,  and  there  cut 
'fado/wnS,  "  an<*  carried  away  great  quantities  of  young  wood  of  vari- 
undtrw3oj,folat  t(  ous  kinds,  for  making  of  poles  and  walking-fticks,  and 

flhkt  of  v>o»dt  i-ii  11  i 

ffaiijlul>s,&c.    tl  various  other  ules  ;  and  in   beech  and  other  woods  and 

"  underwoods,  under  pretence  of  getting  firewood,  have 

«'  cut  down,  boughed,   fplit  off,  or  otherwife  damaged  or 

"•  dellroyed  the  growth  of  the  faid  woods,  &c.;  and  that 

"  the  laws  in  being  were  not  fufiicient  to  remedy  the  evil;'' 

it  is  ena£led  "  that  all  and  every  perfon  and  perfons  who 

"  after  the  24th  of  June  1766  fiiall  go  into  the  woods,  un- 

"  derwoods,  or  wood-grounds  of  any  of  his  Majelly's  fub- 

<f  je£b,  not  being  the  lawful  owner  or  owners  thereof,  and 

"  fliall  there  cut,  lop,  top,  or  fpoil,  fplit  down,  or  damage, 

"  or  otherwife  deftroy,  any  kind  of  wood  or  underwood, 

"  poll's,  flicks  of  wood,  green  ftubs,  or  young  trees,  or  carry 

f  >:.ivi>;g  'ame  in  t(  or  convey  away  the  fame,"  or  (hall  have  the  fame  in  their 

JSKili^    cuftody,  and  (hall  not  give  a  fatisfadory  account  how  they 

rifjemeanor.        came  by  the  fame,  and  fliall  be  thereof  convicled  before  one 

or 
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or  more  jullices  of  the  peace,  &c.;  fliall  for  the  firft  offence  Cn.  XXII.  §  ?. 
forfeit  a  fum  not  exceeding  403.  with  the  charges,  &c.;  for       «^>  ***</» 
the  fecond  offence  a   fum  not  exceeding  5!.  and  charges,  .._ 

&c.  ;  and  for  the  third  offence  fliall,  being  duly  convicted 
thereof  according  to  law,  be  deemed  an  incorrigible  rogue, 
and  (hall  be  punifhed  as  fuch. 

f  a 

It  is  extraordinary  that  the  two  acts  of  the  6  Geo.  -i.  ,,      *,'. 

}  *      General  view  »f 

C.  36.  and  c.  48.  (hould  have   pa/fed  in  the  fame  fefiion  of  the  fcvtnljla- 

parliament  upon  the  fame  fubject  matter,   without  any  re-  *"'"' 

ference   to  each  other,  enacting  fuch  different  provifions. 

This  diflinclion  however  was  before  remarked  between  them  An'e»  ™-  J-*r- 

on  another  occafion,  that  if  any  of  the  offences  therein  men- 

tioned be   committed  in   the  night-time,   it  is  felony  by  the 

firft-mentioned  act  ;  otherwife  it  is  no  more  than  a  mifde- 

meanor  punifhable  in  the  manner  dcfcribed   in   the  fecond 

act,  except  upon  a  third  offence  after  two  former  convic- 

tions, in  which  cafe  alfo  it  is  made  felony  by  the  fecond  act. 

In  the  cafe  of  Hitchcock  and  Howe  there  referred  to,   the  R  *•  Hitchceek 

Judges  held  it  to  be  difcretionary  in  the  Court  to  pafs  fen-  MS  Jud.  ' 


tence  of  transportation  on  the  offender  under  the  firft  act,  or 
any  other  fentence  which  could  be  paffed  for  a  fmgle  felo- 
ny, or  to  fuperadd  tranfportation  to  the  latter. 

It  is  no  lefs  Gngular  that  the  offences  created  by  the  Black  Ante,  i:  --. 
Act  before  dcfcribed  (hould  be  altogether  overlooked  in  the 
latter  ftatutes  [a],  the  wording  of  which  approximates  fo 
nearly  to  the  Black  Act,  and  though  the  offences  created  by 
the  latter  ftatutes  are  fo  much  lefs  penal  than  thofe  named 
in  the  other.  The  offences  in  the  Black  Act,  which  confift 
ki  "  cutting  down,  or  otherwife  deftroying  any  trees  planted 
*f  in  any  avenue  or  growing  in  any  garden,  crchardt  orf/anta- 
**  tion,  for  ornament  t  Joelter,  or  prtfo"  muft  be  charged  to 
be  done  "  unlawfully  and  malicioujly^  in  the  words  of  the 
act  :  thefe  words  are  not  to  be  found  in  the  enacting  part  of 
the  flat.  6  Geo.  3.  c.  36.  which  defcribes  the  acts  therein 
prohibited  to  be  done  in  general  terms;  but  the  words 
"  wilfully  and  ,\"  are  annexed  to  the  defcription  of 

the  fame  offences  defciibed  in  the  preamble;  and  therefore  'Vnntf,  638. 

(a]  The  orly  r?ffrer,;e  "o  the  IH;ck  Aft  Is  in    f.  9.  of  r*je  flat.   29  Ceo.  i. 
e.  36.  which  .re  any  conclusion  that  the  i*rcrd!«i  given  by  ftat*.  i  tc 

6  Oto.  i.  -againrt  :he  pariflj,  ic.  for  JaiiAges  were  intended  W  be  repealed  by  the 
Black  Aft  giving  a  iike  re.T.ftiv  a-alaft  the  hundrea. 

3Y3  it 
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ch.  xxn.  §  8.  it  may  be  doubtful  whether  they  do  nor  enter  into  the  ne» 
"'&&.-.  ceffary  defcription  of  the  offences  enafted  ;  and  the  word 
"•••  i.i.  i  wilfully  is  exprefbly  inferted  in  the  enafting  part  of  the  cor- 
Ante,  508.615.  refponding  ftatute  of  the  6  Geo.  3.  c.  48. ;  and  alfo  in  that 
ai-d  tit.  ^,fon,  part  Of  tae  ftatt  £  Geo.  ^.  c.  36.  which  refpefts  aiders  and 
and  vi!e  HafleV's  abettors.  Alfo  the  Black  Aft  has  the  word  trees  in  the  plural, 
sale,  i  Leach,  i.  \vherea,s  the  latter  (latutes  have  the  words  "tree  or  trees."  But 
it  may  be  doubtful  whether  the  former  exprefiion  may  not  be 
conflrued  £«£z<&rr;Vfrj  as  other  ftatut.es  in  the  plural  have  been 
fometimes  interpreted  where  the  fenfe  pointed  to  it.  Be- 
fides  which  the  Black  Adi  extends  to  "  any  trees',"  in  the 
places  there  pointed  cut ;  whereas  the  ftatutes  of  the  6th  of 
Geo.  3.  are  confined  to  timber  trees  or  trees  Jianding  for  and 
likely  to  become  timber.  Thefe  latter  however  comprehend  all 
fuch  trees  growing  not  only  in  open  grounds  but  in  "  woods, 
"  plantations,  and  inclaftd  grounds"  as  ftated  in  the  preamble, 
which  general  description  feems  to  cover  the  more  particular 
defcription  of  places  mentioned  in  the  Black  Aft,  But  the 
nioft  important  diftinftion  of  all  is,  I  apprehend,  the  view 
and  intent  of  the  Black  Aft  contrafted  with  the  other  fta- 
tutes. Suppofing  that  the  words  "  luHfiilly  and  malicioujly" 
which  occur  in  the  preamble  of  the  (tat.  6  Geo.  3.  c.  36, 
of  which  the  firfb  only  is  ufed  in  the  enacting  part  of  the 
flat.  6  Geo.  3.  c.  48.  are  a  defcriptive  part  of  the  offence 
Vinder  thofe  ftatutes,  yet  the  whole  fcope  of  thofe  ftatuter. 
which  were  intended  for  the  protection  of  the  property  itfelf 
from  depredation,  ihews  that  the  word  maliciouf-y  is  only  to 
be  taken  in  its  moft  general  fignification,  as  denoting  an  un- 
lawful and  bad  aft,  an  aft  done  malo  animo  from  an  unjuft 
defire  of  gain,  or  a  carelefs  indifference  of  mifchief.  Where-, 
as,  in  order  to  bring  an  offender  within  the  penalty  of  death 
under  the  Black  Aft,  the  malice  mud  be  perfonal  againft 
the  oiuner  of  the  property.  This  has  been  exprefsly  holdeu 
with  refpeft  to  the  offence  of  killing,  maiming,  or  wounding 
Cattle  ;  and  the  two  offences  are  defcribed  in  the  fame  para- 
graph of  the  claufe,  and  mud  therefore  have  the  fume  con- 
ilruftion.  The  words  run  thus  :  "  If  any  perfon  or  perfons 
V  ihall  unlawfully  and  malicioufly  kill,  maim,  or  wound 
«'  any  cattle,  or  cut  down  or  otherwife  deftroy  any  trees 
<{  planted  in  any  avenue,"  &c.  And  perhaps  the  fame 
diftinftion  was  in  the  contemplation  of  the  Legiflature, 
^hen  they  made  the  4th  claufe  of  rhe  flat,  i  Geo.  i.  ft.  2 

c.  48, 
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c.  48.  and  when  they  afterwards  parted  the  fubfequent  aft  of  cl>-  XXII.  §2. 

•  .  Ttmbrr,  'zcood, 

the  6  Geo.  I.  c.  16.  followed  up  by  the  two  ftatutes  in  the          &v. 

6'Geo.  3.;  more  particularly  when  that  4th  claufe,  confi-  "     '  •. 

deredby  Mr.  Juftice  Blackftone  to  be  ftill  in  force,  is  viewed  46110.0001.245. 
as  contrafted  with  the   i  ft  and  2d  claufes  of  the  fame  fta- 
tute,   which   are   ejufdem   generis    with  thofe   fubfequent 
ftatutes :  and  this  conftru&ion  can  alone  reconcile  all  the 
feveral  provifions. 

By  ftat.  37  Hen.  8.  c.  6.  "  If  any  perfon  or  perfons         §  9, 
«  malicioufly,  willingly,  or  unlawfully  do  burn  or  caufe  to  37H;s.  c6. 
<?  be  burned  any  heap  or  heaps  of  wood  of  any  other  per-  w:!,dfrefar^fv 
"  fon  or  perfons,  prepared,  cut,  and  felled,  or  to  be  prepared,  **k»z  ™d*&e' 
"  cut,  or  felled,  for  making  of  coals,  billets,  or  talwood ; 
*<  then  every  fuch   offender  and  offenders  (hall   not  only 
*'  lofe  and  forfeit  unto  the  party  grieved  treble  damages  for 
'*  fuch  offence  or  offences,  (the  fame  to  be  recovered  by  ac- 
*f  tion  of  trefpafs,)  but  alfo  (hall  forfeit  to  the  King  for  every 
"  fuch  offence  xol.  in  the  name  of  a  frne." 

The  offence  herein  defcribed  feems  by  the  preamble  to  be 
pointed  at  fuch  as  commit  it  from  a  motive  of  malice  to  the 
owner  of  the  property ;  for  it  recites  that  "  malicious  and 
'<  envious  perfons  being  men  of  evil  and  perverfe  difpofi- 
*'  tions,  &c.  and  minding  the  hurty  undjing,  and  impoveriflj- 
"  tntnt  of  true  and  faithful  fubj eels t  have  of  late  invented  a 
"  new  damnable  kind  of  vice,  &c.  and  damnifying  of  the 
"  King's  true  fubjedls,  &c.  in  committing  fuch  and  fuch 
'?  offences." 


5.    Burning  Wains  or  Carts  laden  with  Goods.         §  ic*. 

The  laftmentioned  ftatute  fubjefts  to  the  fame  punifh-  37  H.  8.c.  6 
ment  «  any  perfon  or  perfons  who  (hall  malicioufly,  wil-  / 
**  fully  and  unlawfully  burn  or  caufe  to  be  burned  any  wain 
"  or  cart  laden  or  to  be  laden  with  coals  or  any  other  goods 
"  or  merchandizes  of  any  other  perfon  or  perfons." 

6.   Dejl raying  Fences  and  Inclofures.  §  i  r'. 

Some  provifions  againft  the  deftrucHon  of  tlie  fences  of  Fir..-ei  and  in 
Vood  grounds  have  been  already  adverted   to  in  the  ftat.  ^ate,  i.  •-. 

^4  6  Geo.  i.  ' 
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Ch.XXii.  §  ii.  6  Geo.  i.  c.  16.  which  refers  to  the  remedy  provided  by  the 

F««,»  o-  ftat>  J3  £d    ^  ft<  ^  c_  ^       Thjs  lj|tter  ordail]Sj  that  4|  where 

.  "  one  having  right  to  approve  doth  then  levy  a  dike  or  an 

13  Ed.  i.  ft.  i.  "  hedge,  and  fome  by  night,  or  at  another  feafon  when  they 
ofmagu  to  be  "  fuppofe  not  to  be  cfpied,  do  overthrow  the  hedge  or  dike, 

rtcovertiagairf   it  ancj  jt  cannot  be  known  by  verdict  of  the  aflize  or  jury 

tluaajtim*r  .         . 

twin  for  hedges,  who  did  overthrow  the  hedge  or  dike;  and   men  of  the 

&e.  n.rthro-wn.  t(  towns  near  wiu  not  \nd\ft  fuch  as  be  guilty  of  the  fact, 

"  the  towns  near   adjoining  (hall  be  diftrained  to  levy  the 
"  hedge  or  dike  at  their  own  coft,  and  to  yield  damages." 
zlnft.  476.  This  prefumes  the  offence  to   be  indictable;  and  Lord 

Coke  fays,   that  the   indictment  is  to  be  either  of  a  riot> 
force,"*  or  trefpafs ;  and   that  no  particular  time  being  ap- 
pointed for  the  next  towns  round  about  adjoining  to  indict 
the  mifdoers,  the  law   appoints  a  year  and  a  day  for  that 
purpofe ;  and  by  the  indictment  the  lord  (hall  know  againft 
v\dt  Crcfwick's  whom  to  bring  his  action.     But  the  latter  opinions  feem  to 
De?n  Foleft  cafe,  De»  tna*  the  towns  muft  indict  the  mifdoers  within  a  conve- 
Cro.  Car.2/o.     nient  time  ;  otherwife   upon   the  return  of  a  writ  of  noc- 
&c.  1*0.4.39.  and  tanter  a  diftringas  fhall  iHue  againft  the  inhabitants,  though 
lb-  SSo  \vithin  a  year  and  a  day. 

9  Geo.  3  e.  29.  By  (Int.  9  Geo.  3.  c.  29.  f.  3.  «  If  any  perfon  or  perfons 
nlftro^zinch-  "  ftal!  afttr  the  ift  of  July  1769  wilfully  or  malicioufly  fet 
Jura  m^tv-dtr  «  £re  to  ^Um,  demolilh,  pull  down,  or  otherwife  deftroy 

aff  cffarltamtnt. 

"  or  damage,  any  fence  or  fences  that  are  or  fhall  be  ere£t- 
"  ed,  fet  up,  provided,  or  made,  for  dividing  or  inclofing  any 
"  common,  wafte,  or  other  lands  or  grounds,  in  purfuance 
"  of  any  acl  or  acts  of  parliament ;  every  fuch  perfon  be- 
"  ing  lawfully  convicted  of  any  or  either  of  the  faid  feveral 
'*  offences,  or  of  caufing  or  procuring  the  fame  to  be  done, 
"  fhall  be  adjudged  guilty  of  felony,  and  fhall  be  fubject  to 
"  the  like  pains  and  pemlries  as  in  cafes  of  felony  ;  and 
*'  the  Court  before  whom  fuch  perfon  (hall  be  tried  (hall 
"  have  authority  to  tranfport  fuch  felon  for  7  years,  in  like 
"  manner  as  other  felons,"  £c.  The  profecution  to  be 
commenced  within  eighteen  months  after  the  offence  com- 
mitted,  by  f.  4. 

i6neo.  j.c.  30.      By  ft.it.  1 6  Geo.  3.  c.  30.  f.  8.    "  If  any  perfon  or  per- 

De/iroying  ptUt,  "  fons  (hall  at  any  rime  wilfully  pull  down   or  deflroy,  or 

flf^w*«rf«r   «  caufe  to  be  wilfully  pulled  down  or  deftroyed,  the  pale  or 

"  pales,  or  any  part  of  the  walls  of  any  foreft,  chafe,  pur- 

«'  lieu, 
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«':  lieu,  antient  walk,  park,  paddock,  wood,  or  other  ground  Ch.xxn. 
"  where  any  red  or  fallow  deer  {hall  be  then  kept,  without 

»  r ,  » 

"  the  confent  of  the  owner  or  perfon  chiefly  intruded  with  -, 

"  the  cuflody  thereof,  or  being  otherwife  duly  authorifed  ; 
"  every  perfon  fo  offending  (hall  be  fubjeG  to  the  forfei- 
"  ture  and  penalty  hereby  infli&ed  for  the  firft  offence  of 
"  killing  any  dter  •,"  that  is,  he  {hull  forfeit  30!.  on  con- 
viction before  one  juftice  of  the  peace,  who  in  cafe  of  non- 
payment of  fuch  penalty  has  (by  f.  12.)  power  to  commit. 
By  f-  25.  the  profecution  muft  be  commenced  within  12 
calendar  months  after  the  offence  committed. 

Offenders  of  this  defcription  were  alfo  fubje&ed  to  treble  5EUz.  c.  ai. 
damages  to  the   party  grieved,    and   to  imprisonment  for 
three  months  and  finding  furtties  for  feven  years,  by  the 
ftat.  5  Eliz.  c.  21. 

7.  Breaking  down  Mounds  of  FiJJj  Ponds.  s  I2. 

The  property  of  fifh  in  ponds  and  other  inclofed  waters  is      Fi,J  pt-.J:. 
protected  both  at  common  law  and  by  feveral  ftatutes  in  the 
manner  already   fhewn.     The    following  provifion  of  the  Ante,  f.  10.  tit. 
Black  Act  was  made  with  a  view  to  protect  the  owner  of  Larcejy> &«- 
this  fpecies  of  property  from  the  malicious  refentment  of 
others,  who  were  difpofed  not  fo  much  to  benefit  themfclves 
by  flealiug  the  property,  as  to  injure  him  by  the   deftruc- 
tion  of  it.    Wherefore  it  is  enabled,  that  "  if  any  perfon  or     ^ 

•  -*  9  «-»*".  T.  C.  21. 

"  perfonb"  (wliether  armed  or  difguifed  or  not)  "  after  the  made  perpetual 

"   ia  of  June  1723   {hall  unlawfully  and  malicioufly  break  £y£.31  Ge°'  *' 

"  down  the  head  or  mound  of  any  fifli  pond,  whereby  the  &"eti*g  dew* 

"  fim  fhall  be  lofl  or  deflroyed  ;  or  {hall  forcibly  refcue  any 

"  perfon  bting  lawfully  in  cuftody  of  any  ofiicer  or  other 

ft  perfon  for  any  fuch  offence ;  or  if  any  perfon  or  perfons 

<{  (hall  by  gift  or  promife  of  money  or  other  reward  procure 

"  any  of  the  King's  fubjecis  to  join  him  or  them  in  any 

"  fuch    unlawful    a&  ;    every  perfon   fo   offending,   being 

"  thereof  lawfully  convicted,  (hall  be  adjudged  guilty  of 

4<  felony  without  benefit  of  clergy." 

Clergy  is  alfo  oufted  from  offenders  not  furrendering 
themfelves  upon  proclamation;  and  from  fuch  as  conceal, 
aid,  abet,  or  fuccour  them  after  the  time  expired  for  their 
furrender. 

By 


990  Malicious  or  Frauduletit  Mifchief. 

Ch.  XXII.  §12.       By  f.   14.   the  offender  may  be  tried  in  any  county  ir* 

^'  P0"  ''      England  at  the  option  of  the  profecutor. 
Trial,  -vide  ante.       This  (latute  has  in  part   fuperfeded  the  ufe  of  the  flat, 

10SJ'<?  37  H.  8.  c.  6.  f.  4.  by  which  it  was  enafted,   "  That  if  any 

37  H.  o.  c.  o.  J  ' 

Cutting  heads  or    *'  perfon.   or  perfons  malicioufly,  wilfully,  and  unlawfully 

dcnnsofpnndi,         ((    ^  Qr  ^^  tQ  ^    ^  ^  of    ^      j        rf  ^  J^         dam    or 

Car.  or  or  Her  je- 

vcral  -waters}      f<  dams  of  any  ponds,  pools,  motes,  fte\vs,  or  other  feveral 

or  heads  or  pipes      ,,  \_      \         \          \         \  •  r 

of  conduits.  waters,  or  the  head  or  heads,  pipe  or  pipes,  of  any  con- 

*'  duit  or  conduits  of  any  other  perfon  or  perfons  ;  every 
*'  fuch  offender  fhall  not  only  forfeit  unco  the  party  grieved 
*'  treble  damages,  to  be  recovered  by  at~lion  of  trefpafs,  but 
*c  (hall  alfo  forfeit  to  the  King  for  every  fuch  offence  zol. 
"  in  name  of  a  fine."  The  act  muft  be  done  from  malice 

to  the  owner  as  it  feems  from  the  preamble  before  Rated. 
Ante,  1063. 

Alfo  the  flat,    c  Eliz.  c.  21.   reciting   that  perfons  had 

5  khz.  c.  21. 

flaking,  &c.  made  ponds,  &c.  and  flored  the  fame  with  fifh,  &c.  and 
*lS*l!S^  that  the  faid  feveral  waters,  grounds,  &c.  had  not  only  by 
jhalfj7.>,in:p<i.  night  been  broken  and  entered  into,  "  but  alfo  the  heads 
^^rui'tftnbit  "  or  ^aras  °f  tne  fad  ponds,  &c.  or  feveral  waters  have 
damage.  n  been  malicioufly,  wilfully,  and  unlawfully  cut  out,  and 

•"  the  fifli  taken,  deftroyed,  carried  away,  andy?<?/V«,  to  the 
*'  great  lofs  and  damage  of  tlie  owners,  and  the  encourage- 
"  rnent  of  the  offenders,  &c.  \"  for  remedy  thereof  enads, 
"•  That  if  any  perfon  or  perfons  (hull  by  day  or  night  un- 
"  lawfully,  without  authority,  break,  cut  down,  cut  out,  or 
"  dtftroy,  any  head  or  heads,  dam  or  dams,  of  any  ponds, 
"  pools,  motes,  flagnes,  ftews,  or  feveral  pits,  wherein  fifh 
"  are  or  fhall  happen  to  be  put  in  or  ftored  withal,  by  the 
"  owners  or  poffeffioners  thereof,  or  do  or  (hall  wrongfully 
<f  fifli  in  any  of  the  faid  feveral  ponds,  &c.  to  the  intent  to 
"  deflroy,  kill,  take,  or  fteal  away  any  of  the  fame  fifh, 
"  againil  the  will  of  the  owners  or  poffeffioners  of  the  fame, 
"  not  having  any  lawful  title  or  authority  fo  to  do  ;  and 
"  thereof  be  lawfully  convicted  at  the  fuit  of  the  Queen, 
(l  &c.  or  the  party  grieved  ;  he  or  they  fhall  fufftr  imprifon^ 
"  ment  for  three  months,  and  pay  the  party  grieved  treble 
"  damnges ;  and  after  the  faid  three  months  expired  fhall 
"  find  furetics  for  good  behaviour  for  feven  years  after,  or 
"  elfe  remain  in  prifon  till  fuch  fureties  be  found  for  the 
"  faid  feven  years."  By  f-  6.  the  juftices  of  oytr  and  ter- 
miner  and  of  affize  in  their  circuits,  and  juftices  of  the  peace 

and 
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and  gaol  delivery  in  their  feffions,  have  authority  to  hear  chxxn.  §13. 
and  determine  the  fame.     And   by   f.  8.  the   faid  juftices 
may  on  the  confeflion  of  the  offence  by  the  party,  and  his 
fatisfying  the  party  grieved,  rekafe  the  party  and  his  fure- 
ties  from  their  recognizance,  Sic. 

Thomas  Rofs  was  indicted  on  the  flat.  9  Geo.  T.   c.   22.  Rod's  «fc,  Lei- 
for  unlawfully,  malicioufly,   and  felonioufly  breaking  down  "cc^l-or 
the  head  and   mound  of  two  fifh  ponds,  in  a  place  called  Cha-i.b/eE. 
Bofworth   Park,    belonging   to  Sir  Wolftjn   Dixie,    Bart.  ^elr^g 
•whereby  the  fijb  therein  were  lojl  and  deftrcyed.     It  was  proved  <*  -•*>«  >&  cud  if 
that  a  part  of  the  head  or  mound  of  one  of  the  ponds  had  p»wdmikm 
been  cut  down  to  a  confiderable  depth  by  two  perfons,  of  **«»<ffaf£qj 

.  -  r  -<-J'f  nut,  in 

whom  the  pnfoner  was  one,  fo  as  to  leave  but  little  water  o-dirmsretffec- 
ia  the  pond,  and  that  the  fifh  were  gone.     But  it  appeared  '?""*.  "J1"1  !h: 

r  r  fp>  >i  r-f;  J*  *f- 

to  have  been  the  object  of  the  offenders  l&Jltai  the  fifh,  and  /««  within  the 
not  to  let  them  efcape  through  the  breach  in  the  mound.  \'^  ^lid' 
For  the  weeds  were  much  trodden  down  in  the  pond,  mani-  ««*« the un'#w- 

f   11  i          t* 

feitly  in  fearching  for  the  fifh  j   and  the  two  perfons  had  "^^^J^I 
been  feen  with  facks,  which  there  was  evidence  fufficient  to  **••  !•&*&» 

nii-irn  i?  -i  •  vbtrtjty  the 

prove  were  hliea   with  nth  ;  and  there  was  no  evidence  iQjfiJbaaitfy 
fhew  that  any  of  the  fifh   had  cfc.ined   through  the  cut,  or  <r  dtPri>Jtft  a 

capital fdaaj* 

that  it  was  the  occafion  of  their  lofs  cr  deilruc\ion  any  other- 
wife  than  by  rendering  it  more  eafy  to  take  them  when  the 
greateft  part  of  the  water  was  let  off.  Chambre  B.  at  the 
firtt  was  inclined  to  think,  that  though  the  prifoner  might 
have  been  indicled  for  a  mifdemcanor  under  the  flat.  5  Geo. 
3.  c.  14.,  the  cafe  proved  did  not  fupport  the  indictment 
for  the  felony,  conceiving  that  the  flat.  9  Gco.  i.  was  meant 
to  apply  only  to  cafes  of  malicious  mifchief,  and  when  the 
breaking  of  the  mound  was  the  immediate  caufc  of  the  lols 
and  destruction  of  the  fith,  and  not  merely  auxiliary  to  the 
de(tru£tion  of  them  by  other  means  :  but  not  recollecting 

•  O 

any  ofe  upon  the  construction  of  tins  claufe,  he  left  the 
evidence  of  the  facts  to  the  jury,  who  found  the  prifoner 
guilty  ;  and  he  refpited  judgment  in  order  to  :nke  the  opi- 
nion of  the  Judges  upon  the  queftion  of  Jaw.  In  Trin.  term 
1800  the  Judges  on  conference  held  the  conviction  wrong, 
as  the  claufe  againft  breaking  the  heads,  &c.  of  ponds  does 
not  extend  to  cafes  where  the  object  of  the  party  w^s  to 
fteal  the  fifh  ;  which  is  guarded  againft  by  another  claufe. 
.i  that  even  if  the  o£en?e  proved  had  been  originally 

within 
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Ch.  xxir.  §  12.  within  the  Black  Aft,  it  was  virtually  taken  out  of  it  by  the 

fubfequent  ftatute  of  the  5  Geo.  3.  c.  14. 

e,  6u.  Perhaps  the  abovementioned  ftatute  of  the  5  Eliz.  which 
was  not  adverted  to  upon  that  occafion,  may  alfo  be  thought 
to  meet  the  cafe  fo  far  as  concerns  the  adl  of  cutting  the  dam 
with  intent  to  fteal  the  fifh. 

*  13-  8.  Cutting  Hop-binds. 

t-  By  ftat.  6  Geo.  2.  c.  37.  f.  6.  <(  If  any  perfon  or  perfons 
'"  "  after  the  24th  of  June  1733  (hall  (during  the  continu- 
*6 Geo.  a.  c.  37.  «  ance  of  the  ftat.  9  Geo.  i.  c.  22.)  unlawfully  and  mali- 
77m',  as  vitli at  "  cioufly  cut  any  hop-binds  growing  on  poles  in  any  planta- 


thf  Black  dti,      ft  tjon  of  hopsj  every  perfon  or  perfons  fo  offending,  being 
it  made  ptrfetual  "  thereof  lawfully  convicled,  {hall  be  adjudged  guilty  of 


°&'4!'  "  f^ony,  without  benefit  of  clergy."     And  by  (tat.  10  Geo. 
z.  c.  3z.  2.  c.  32.  f.  4.    "  all  the  provifions  made  in  the  ftat.  9  Geo, 
exten^  ubtr     ,<   ,.  c.  22.  for   the   more  fpeedv  and  eafy  bringing  the  of- 

frovtjions  of  the 

k  AEI  to  this.  "  fenders  againft  the  faid   ac~t  tojuftice,   and  the  perfons 

"  who  (hall  conceal,  aid,  abet,  or  fuccour  fuch  offenders, 

«  and  for  making  fatisfadion  and  amends  to  all  and  every 

«'  the  perfon  and  perfons,  their  executors  and  adminiftra- 

"  tors,  for  the  damages  they  (hall  have  fuftained  or  fuffered 

•«  by  any  offender  or  offenders  againft  the  faid  aft,  and  for 

«'  the  encouragement  of  perfons   to  apprehend  and  fecure 

"  fuch  offender  and  offenders,  and  for  the  better  and  more 

"  impartial  trial  of  any  indictment  or  information  which 

*'  {hall  be  found,  commenced,  or  profecuted  for  any  of  the 

<k  offences  committed  againft   the  faid  aft;   together  with 

«{  all  reftriclions,  limitations,  and  mitigations  by  the  faid  a& 

*'  directed  ;  (hall   during  the  continuance  of  the  faid  aft 

14  extend  to,   and  be   of  force   and  cffe£l  in  all  cafes  of 

<'  offences  committed  by  unlawfully  and  malicio\ifly  cutting 

"  any   hop-binds  growing  on   poles  in   any   plantation  of 

14  hops." 

$  14.  9.  Obflrufthtg  the  Paflage  of  Grain. 

3.  c.t  By  ftat.  36  Geo.  3.  c.  9.  intitled,  "  An  a£l  to  prevent 
r\dt  ante,  4*5.  "  obftrutlions  to  the  free  paffage  of  grain  within  the  king- 
Ufing  violence  to  „  ^om,"  it  is  enacted,  t(  that  if  sny  perfon  or  perfons 

t*y  perfon  to  dt.  f 

»rhimfr*mkuy-  '  (after 
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(after  the  i8th  of  December  1795)  fhall  wilfully  and  ch  xxn  414, 
malicioufly  beat,  wound,  or  ufe  any  other  violence  to  or  G™*,  $&,&;. 
upon  any  perfon  or  perfons,  with  intent  to  deter  or  hin- 
"  der  him  or  them  from  buying   of  corn  or  grain  in  any 


"  market  or  other  place  within  this  kingdom  ;  or  {hall  un-  j^-  '«"'/*/• 

f(  lawfully  ilop  or  feize  any  wheat  (a),  flour,  meal,  malt,  or 

"  other  grain,  in^or  on  the  way  to  or  from  any  city,  market 

"  town,  or  place  in  this  kingdom  ;  or  (hall  wilfully  and 

"  malicioufly  break,  cut,  or  deftroy  any  waggon,  cart,  or  &  *r«j>*  «, 

"  other  carriage  wherein  any  fuch  wheat,  &c.  or  other  grain  cuttml>  &'• 

'  °  cjrruge  or  JLtr- 

•*  mall  be  loaded,  or   the   harnefs  of  any  horfe  or  horfes  «s/i  cfbor^: 

fl  drawing  or  carrying  the  fame  ;  or  fhall   unlawfully  take  V{J'r'Zit' 

"  off  from  any  fuch  carriage,  or  drive  away,  kill,  or  wound  :r  taktnt  *fffr.  >m 

'  *  carriage  or  itiju- 

"  any  fuch  horfe  or  horfes;  or  unlawfully  beat  or  wound  nng.i^c.t^^ 
"  the  driver  or  drivers  of  any  fuch  waggon,  cart,  or  other  cr  beating  dr^w- 
"  carriage,  or  horfe,  fo  loaded;  with  intent  to  ftop  fuch  tdth  into*  ufo 
"  wheat,  &c.  or  other  grain;  or  (hall  by  cutting  of  the^-"**™"' 
"  facks,  or  otherwife,  fcatter  or  throw  abroad   any  fuch  /^'. 

<'  wheat,  &c.  ;  or  (hall  take  or  carry  away,  deftroy,  fpoil,  :-'ri'tPcter**i 
"  or  damage  the  fame,  or  any  part  thereof;  every  and  all  Mirr™.™  <* 
"  fuch  perfon  or  perfons,  being  thereof  lawfully  convicted  -fumaT  7  cc?°*~ 

f  r  --fatJfJttCtf 

(  before  any  two  or  more  juftices  of  the  peace  of  the  of  peace. 
"  county,  &c.  wherein  fuch  offence  or  offences  fhall  be 
"  committed,  cr  before  the  juftices  of  the  peace  in  open 
<c  Seffions  (who  are  authoriied  fummarily  and  finally  to 
"  hear  and  determine  the  fame),  (hall  be  fent  to  the  ccm- 
"  mon  gaol  or  houfe  of  correction,  there  to  continue  and 
"  be  kept  to  hard  labour  for  any  time  not  exceeding  three 
u  months  nor  Icfs  than  one." 

By  f.  2.  "  If  any  fuch  perfon  cr  perfons  fo  corvlcled  •Ldtft 
u  (hau  commit  any  of  the  offences  aforefaid  a  fecond  time  ; 
"  or  if  (after  the  i8th  December  1/95)  any  perfon  or  per- 
41  fons,  with  intent  to  prevent  or  hinder  any  corn,  meal, 
"  flour,  malt,  or  grain  from  being  lawfully  carried  or  re-     . 
"  moved   from   any  place   whatfoever,  (hall  wilfully  and 

(a)  The  words  of  ths  prior  fta'ate  of  the   n  Ceo.  2.  c.  12.  f  i.  are,  "  or 
<l  fhall  ftop  or  feize  upon  any  waggon,  cart,  or  or!  .,  or  horfe,  ioidcJ 

«  with  wheat,  &-C.  in  or  on  the  way  to  or  from  any  city,  market  town,  or  fea- 
1  port  of  this  kingdczn,  and  \\ilK.!!y  and  ma  iciouily  bresk,  cur,  feparar;,  or  de- 
4  ftroy  the  lame,  or  any  part  thereof,  or  the  hirnefs  of  tas  hotfes  drawiag  the 
'  fjonej  cr  fliall  ur.!aTr'u!ljr  take  off,  drirc  awa)1,  k:i',  or  wound  sav  of  fuch 
&c, 

"  malicioufly 
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eh.XXH.  §  14.  "  malicioufly  pull,  throw  down,  or  otherwife  deftroy,  any* 

Cra,n,fou,-,&c.  u  ftorehoufe,  or  granary,  or  other  place  in  which  corn  (a)* 

"  meal,  flour,  malt,  or  grain  (hall  be  then  kept,  or  (hall  un- 

Vejtrcytng  gr&- 

nary,  &c.  or  "  lawfully  enter  any  fuch  ftorehoufe,  granary,  or  other 
;£f'"/lf™"'e/  ^  "  place,  and  take  and  carry  away,  any  corn,  flour,  meal, 
failing  the  fame,  «  malt,  or  grain  therefrom;  or  (hall  throw  abroad  or  fpoil 
tf  the  fame,  or  any  part  thereof;  or  (hall  unlawfully  enter 
"  on  board  any  fhip^  barge,  boat,  or  vefiel,  and  wilfully  and 
"  malicioufiy  take  and  carry  away,  cafl  or  throw  out  there- 
if  from,  or  otherwife  fpoil  or  damage  any  corn,  flour,  meal, 
<(  malt,  or  grain  therein  (£) ;  every  perfon  fo  offending  and 
"•  being  thereof  lawfully  convicted  (hall  be  adjudged  guilty 
4<  of  felony,  and  tranfported  for  7  years,  in  like  manner  as 
"  other  felons  are  direfred  to  be,  &c.  And  if  any  fuch 
"  offender  fo  tranfported  fhall  return  into  this  kingdom  be- 
"  fore  the  expiration  of  the  faid  7  years,  he  or  fhe  (hall 
'*  fuffer  death  as  a  felon  without  benefit  of  clergy."  Saving 
corruption  of  blood  and  lofs  of  dower. 

Pule  ailte,  426  The  flat.  1 1  Geo.  2-.  c.  22.  ftill  in  force,  which  was  le- 
velled againfl  offences  of  this  defcription  committed,  as  the 
title  of  the  aft  dates,  "  with  intent  to  hinder  the  exporta- 
"  tion  of  Corn,"  has  the  fame  provisions,  with  the  variations 
noticed  below  in  the  margin  ;  and  with  this  further  addi- 
tion, that  for  the  offences  created  by  the  firft  claufe  of  that 
ftatute  the  juftices  are  alfo  directed  to  adjudge  the  offender 
to  be  publicly  whipped  at  the  time  and  place  before  fpe- 
cified. 

By  both  acts  a  conditional  remedy  is  given  againft  the 
hundred. 

$15.  X.  dgainjl  Cattle. 

Cattle.  So  far  back  as  the  reign  of  Henry  VIII.   a  ftatute  pafled, 

37  Hen.  8.  c.  6.  where|jy.  jt  was  enacted,  lt  that  if  any  perfon  or  petfons 
"  maltcioufly,  unlawfully,  and  willingly  cut  out,  or  caufe  to 
"  be  cut  out,  the  tongue  of  any  tame  bead  of  any  other  per- 
"  fon  or  perfons,  the  faid  beail  then  being  in  life  ;  every  fuch 
"  offender  fliould  not  only  forfeit  to  the  party  grieved  treble 

(a]  The  words  of  the  flat,  n  Ceo.  2.  here  arc,  "  wh:rc  curn  (hall  be  then 
"   kept  \r.  order  to  be  exported,  or  fti.ill  unlawfully  enter,"  &c. 
(k)  The  lame  here  adds,  "  intended  for  exportation.'' 

*  damages 
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«»  dainages  for  fuch  ofFence,  to  be  recovered  by  a£Hon  of  Ch.  XXf.^5 

"  trefpafs,  but  fhould  alfo  forfeit  to  the  King  for  every  fuch 

**  offence   lol.  in  name  of  fine."     The  preamble  feems  to  An;e)  Io6 

point,  as  I  have  remarked  in  another  place,  at  fuch  acts  done 

out  of  malice  to  the  owner. 

Then   the   flat.   22   &   23  Car.  2.     c.   7.    reciting  that  12  &  23  Car.  r. 
*''  whereas  divers  evil-difpofed   perfons,  intending  the  ruin  Ct  7' 
**  and  impoveriJtJtnent  cf  tl:eir  fellow  fubjeffs,  have   devifed 
"  and  of  late  fecretly  in  the  night-time,  and  at  other  times 
"  when  they  think  their  deeds  are  not  known,  frequently 
"  practifed  in  feveral  parts  of  this  kingdom  unlawful  and 
'c  wicked    courfes    in    burning   of  ricks,  &c.  and  cutting, 


"  maiming,  wounding,  and  killing  of  horfes,  fheep,  beafts,  K!!ilfS 

*'  and  otl-.i-  cattle,  Sec.  ;  for  prevention  tktrtsf  enacts,   (f.  2.)  cattle  \ntbtnigbt, 

"  that  if  any  perfon  or  perfons  (hall  in  the  nhbt-tlme  m*\l-  feloy  ""*.*'*• 

J    r  *  trar.fmutaBlcfor 

**  cioufly,    unlawfully,    and    willingly,  kill  or  deltroy  any  t-arfartxion. 

"  horfes,   fheep,   or  other  cattle,  of  any  perfon  or  perfons 

"  whatfoever  ;  every  fuch  ofFence  fhall   be  adjudged  felo- 

"  ny,  and  the  offenders  and  every  of  them  (hall  fuffer   as 

<{  in  cafo  of  felony.     And   (by  f.  4.)  it  is  further  enacted 

"  and  declared,  that  in  cafe   any  perfon  or  perfons  who 

"  fhall  be  convict  or   attainted   of  any  the  offences,   &c. 

"  aforefaid,    (to   avoid  judgment    of  death   or    execution 

*{  thereupon  for  fuch  his  offence,)  fhall  make  his  election 

"  to  be  tranfported  beyond  feas  to  any  of  his  Mn  jetty's 

M  plantations,  that    then  the  juftices  of  affize,  oyer    and 

"  terminer,  gaoi  delivery,  or  juftices  of  the  peace,   before 

"  whom  fuch  offender  fhall  be  convict  or  attaint  by  virtue 

€<  of  this  acl,  and  every  of  them   refpedUvely,   fliall  caufe 

*'  judgment  to  be  entered  againft  every  fuch  otfcnder,  that 

<'  he  be  tranfported  beyond   the  feas  to  fome  of  his  Ma- 

"  jetty'?  plantations,  in  the  faid  judgment  to  be  particularly 

"  meruioiied  and  exprefied,  there  to  remain   for  7   years." 

"  And  if  any  fuch  offender  fliall  return  into  this  kingdom 

"  before  the  expiration  of  the  faid   7    years,  he  fhall   fuffer 

'•'  death  as  a  felon,  and  as  if  no  fuch  election  to  be  tranf- 

"  .ported  had  been  made  by  him." 

But  by  f.  5.  "  If  any  ptrfon  or  perfons  fhall  in  the  right- 
"  time  malicioufly,  unlawfully,  and  willingly  maim,  wound, 
"  or  otherwife  hurt  any  horfes,  fheep,  or  ether  cattle, 
*'  vthfreiy  tie  fame  Jbali  net  be  li'.led  cr  utterly  dejlr^fd  ;  then 

"  every 
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9  Geo.  i.  c.  22. 
f.  i.  j  made  per- 
petual by 
31  Geo.  2.  c.  42. 
f.  a. 
Jtfaiidoajly  kif- 

tr  maiming  any 
tattle^  a  capital 
felony. 


Ch.XXll  §15.  "  every  fuch  offender  (hall  forfeit  to  the  party  grieved 
"  "  treble  the  damage  which  he  (hall  thereby  fuftain,  to  be 

"  recovered  by  a&ion  of  trefpafs  or  upon  the  cafe. 

Offences  within  this  a£l  muft  by  f.  7.  "  be  proceeded 
f<  againft  within  6  months  after  the  offence  committed." 

Laftly,  by  the  Black  A£l  "  If  any  perfon  or  perfons  (whe- 
"  ther  armed  or  difguifed  or  not)  after  the  ift  of  June 
"  1723,  fhall  unlawfully  and  malicioufly  kill,  maim,  or 
«'  wound  any  caitiff  or  (hall  forcibly  refcue  any  perfon, 
"  being  lawfully  in  cuftody  of  any  officer  or  other  perfon 
*'  for  any  the  offences  before  mentioned ;  or  if  any  perfon 
"  or  perfons  fhall  by  gift  or  promife  of  money  or  other 
"  reward  procure  any  of  his  Majefty's  fubjecls  to  join  him 
"  or  them  in  any  fuch  unlawful  a£t ;  every  perfon  fo  of- 
"  fending,  being  lawfully  convicted  thereof,  fhall  be  ad- 
"  judged  guilty  of  felony  without  benefit  of  clergy." 

Offenders  not  furrendering  themfelves  purfuant  to  an 
order  of  the  King  in  council  are  alfo  oufted  of  clergy  by 
f.  4.  as  well  as  thofe  who,  "  after  the  time  appointed  as 
«  aforefaid  for  the  furrender  of  any  perfon  fo  charged  upon 
"  oath  with  any  the  offences  aforefaid  be  expired,  conceal, 
"  aid,  abet,  or  fuccour  fuch  perfon,  knowing  him  to  have 
"  been  fo  charged  as  aforefaid,  and  to  have  been  required 
"  to  furrentier  himfelf  by  fuch  order  or  orders  as  aforefaid, 
"  being  lawfully  convidted  thereof,"  &c. 

The  trial  may,  by  f.  14.,  be  in  any  county  in  England. 

Aiders  and  abettors  at  the  faft,  who  are  principals  at 
common  law,  are  holden  to  be  oufted  of  clergy  under  the 
ftat.  9  Geo.  i. 


Vide  tit.  P  net  ft 
tgainji  tie  f  arty. 


Aiders  and  abtt- 


Mdwiotcr  »nd 

Sym's  cafe, 

Gloucefter  Sp. 

Aflues  1779,  Fort.  415.  and  pott,  f.  19 


§      ' 

Malice  againjt 


It  is  clearly  fettled,  that  in  order  to  brincr  an  offender 

f  . 

within  this  law  the  malice   mull   be  directed   againit  the 
owner  of  the  cattle,  and  not  merely  againft  the  animal  itfelf. 

Charles  Pearce  was  indicted  on  the  ftat.  9  Geo.  I.  for 
««  felonioufly,  unlawfully,  wilfully,  and  malicious  maiming 
"  an<l  wound»ng  a  cow"  of  the  profecutor's.  It  appeared 
that  his  intent  was  to  commit  befliality  with  the  animal,  and 
that  he  h?d  in  a  Paflion  run  a  marP  pointed  ftick  quite  through 

bin  the  Black  her  body   becaufe  (he  would   not  (land  quiet.     Heath  J. 

*'  diredcd  the  prifoner  to  be  acquitted  on  this  charge;  it 

being 


Gloucefter  b'u 


i  Leach,  59*. 
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'teiHB  Mtflfikrv  to  fhew  that  the  fad~l  was  committed   from  Ch.  xxn  §16. 

c 
Corns   tn.-iliciz'.ts  mrtive  towards  the  owner,  and   not   merely  J 

from  an  ar.ijry  and  pailionate  difpofition  towards  the  beaft 

f  thereby  injuring  the  owner. 

fame  point  was  ruled  in  the  cafe  of  one  John  Kean,  Kean's  cafe, 
bv   tiie   fame    learned    Tudi^e,    where    tlie    f^ct    of  killing  °  8.1789, 

e    2  Leach,  555. 

red    to    have    been    done    in    a   moment  of    paffion  609. 
aj-tind  the  animal. 

And  again  in  John  Shepherd's  cafe,  upon   a   fimilar  in-  Shepherd'*  ctfe, 
nent  tried  at  the O.  B.  before  Hotham  B.  and  Heath  J    °:8  ?*-'V)G* 

J  '    2  Leaca,  609. 

the  evidence  was,  that  the  prifoner,  who  was  fervant  to  the  P^faf&fuktby 

profecutor,    had   foiicited   him  earneftly  to  let  him    have  "i^^rl'^fanJ 

:er  of  the  horfe  s  called  Boxer,  inftead  of  the  one  which  tktfaa  ctKKitud 

.fterwsrds  maimed,  and  which  at  the  time  the  mifchief  refufalta7atbn* 

was  done  was  employed  under  the  direction  of  the  prifoner,  ka^e  amthtr,  ™t 

•         i  TT-  n  i«          Juifl<.i:i'-  t»  bring 

in  carrying  dang  in  the  team.     His  requsit  was  not  complied 


with  :  and  he  was  afterwards  feen  holding  the  horfe  by  the  r**  ^*f*  "* ' 

.  tc- 

tongue  with  one  hand  while  he  beat  him  violently  over  the  k*dt>-{,.tihT!ot- 

head  with  the  butt  end  of  a  whip  which  he   held   in  the  ',"*" 

• 

other:  and    afterwards   the   animal  was  found  lying  in   a  r..t  if.  ,.\m  Lwt 
meadow  with  its  tongue  hanging  quite  out   of  its  mouth, 
and  ore  part  of  it,  which  was  quite  dead,  was  nearly  fevered 
from  the  other.     But  there  was  no  other  evidence  that  the 
prifcner  had  any   malice   againft  his   mafter,  except  only, 
that  on  being  remonftrated  with  on  the  barbarity  cf  «i:s  con- 
duel,,  he  hid  declared   in   the  heat  of  his  paffion,  that  he 
would  do  the  other  horfe  an  injury  if  his  mailer  did  n 
him  have  Boxer  to  go  in  the  team  ;  neither  did   the   inrre- 
diate  caufe  of  his  refentment  againft  the  animal  aprepr.     It 
was  left  to  the  jury  to  conGder  whether  the  prifoner's  con- 
dudT:  had  been  actuated  by  any  motives  of  perfonal  revenge 
againft    his    mafter,  or  hud  proceeded   from   forae  fuddeti 
pafTion  ngatnft  the  animal  itfelf;  for  unlefs  they   were  of 
opinion  that  it  was  done  from  a  malicious  motive  againft  the 
owner,  however  brutal  his  conduct  was,  he  did  not  come 
within  the  meaning  cf  the  act.     The   prifoner  w?.s  there- 
upon acquitted. 

There  was  another  cafe  fome  years   ago,  the  name  cf  ;.. 

which  I  have  not  been  able  to  learn,  faid  to  have   been  de-  £ 

cided   by  Mr.  Juftice  Hesth,  where  it   appeared   that   the  r. 

prifoner  had  cut  the  tendons  of  the  hicder  legs  of  fereral  Ex  " 

<7  r 

3  ^  uiecp 
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Ch.  XXif.  §  16.  fheep  that  h*d  from  time  to  time  broke  over  into  his  inclo- 
*"         fure  j  which  was  holden  not  to  be   a  cafe   within  the   fta- 
tute. 

In  all  thefe  cafes  there  was  reafonable  evidence  appearing 
upon  the  face  of  the  tranfadtion  itfc.lf  to  impure  the  motive 
of  the  fact  to  refentment  againtt  the  particular  animals,  and 
not  to  any  perfonal  malice  againft  the  owner.  But  it  dots 
not  appear  to  have  been  decided  that  it  is  neceflary  to  give 
exprefs  evidence  cf  previous  malice  againft  the  owner,  in 
order  to  bring  a  cafe  within  the  act  :  but  the  fadt  being 
proved  to  be  done  wilfully,  which  can  only  proceed  from  a 
brutal  or  malignant  mind,  it  fe<.-ms  a  queftion  folely  for  the 
confideration  of  the  jury  to  attribute  the  real  motive  to  it; 
to  which  the  tranfaction  itfeif  will  moft  probably  furnifh  a 

Ranger's  c^'e,      clue.      And  in   Daniel  Ranger's  cafe,  although    that    point 

5urry  Sum.  A  ff.  ••       -,•      •       •      i  u       T 

179*,  cor.  was  not  directly  in  judgment,  the  Judges  agreed  m  the  de- 

-•Jjuier  j.  bate  that  it  was  not  ifectiLry  in  thefe  cafes  for  the  profecu- 

MS.  Buller  J. 

and  MS.  jud.      tor  to  prove  a  previous  exiitmg  malice  agamil  the  owner. 
$  T7*  The  laft-  mentioned  cafe  was  an  indictment   at  common 

Ao  mdittmtnt  lies  1-11  i 

at  common  la-w  for  Jaw,  which  charged  that    the  priloner  "  on   ?3d  or   May, 
unb-wMijiauk   „  Qeo>  ~    wjth  force  and  arms,  at,   &c.  one  black  gelding 

fnrce  and  arms         3J  .  .     .      ' 

mmmmg  a  Aerji.  of  the  value  of  30  1.  of  the  goods  and  chattels  of  William 
Collyer,  then  and  there  being,  then  and  there  unlawfully 
did  maim,  to  the  great  damage  of  Collyer,  and  againft  the 
peace,"  &c.  But  upon  reference  to  the  Judges  after  con- 
viction, they  all  held  that  the  indictment  contained  no 
indictable  offence  ;  for  if  the  cafe  were  not  within  the  Black 
Act,  the  fact  in  itfeif  was  only  a  trefpafs  :  for  that  the  words 
vl  et  armis  did  not  imply  force  fufncient  to  fupport  an  in- 
dictment. 


6  1  8.  As  to  what  (hall  be  deemed  cattle  within  the  Black  Act  : 

Cattle.  John   Paty   was  tried    and   convicted   on    an   indictment 

Abingdon  Sum.  framed  on  the  ftat.  9  Geo.  i.  c.  22.  for  felonioufly,  unlaw- 

Aff.  1770,  cor.  fu[]v     knowingly,   wilfully,    and    malinoufly    fhooting   and 

t  l«ickftr>ne  J.  '  r  . 

zRiac  Rep.  ;zi.  killing  one  mare,  ot  a  mixed  red  and  white  colour,  and  qne 


T//<9  Ceo.  i.       Krown  (tone  colt,  the  goods  and  chattels  of  Matthew  Battfn. 

iuat  dt- 


Jigntd  u,  tx'cnd  The  words  of  the    ftatute   are,  «*    lhat  if  any  perfo'n 

The  *  "Lti'de-  "  unlawfully  and  m.ilicwuflv  kill,   &c.    any  cattle,  he  (hall 

ferifeJhi  ^^  &  «»  fufFcr  death  \vithout  benefit  of  clergy."     It  was  moved  iu 
*3  <->.*,<.  7,  ;  arrc{1 
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arreft  of  judgment,  i  ft,  That  the  mare  and  colt  were  not  Ch.xxn.§i8. 
averred  in  the  indictment  to  be  cattle  within  the  meaning  of  '"*' 


the  ach     2diy,  That  the    word   cattle  does  not  neceffarily 
include  borfis,  marts,  an  7  celts.     To  fupport  thefe  objections 
it  was  argued,  that  the  Legislature  in  the  il<ttutcs  of  3  &  4   ci*jil  ir.  ttt 
Ed.  6.  c.  19.     5  &  6  Ed.  6.  c.  14-    and  3:  Geo.  2.  c.  40.  ~ir-  -;-;- 
for  regulating  the  i'alc  of  tattle,  has  thought  it  necciTiry  to 
mention  by  name  the  feverai  fp.-cus  of  beafts  to  which  the 
provifions  of  thofe  acls  were  defigned  to  extend.     That  ihe 
book  of  rates  (  i  2  Car.  2.  c.  4.]  dhtinguiihes  between  the  fub- 
fidy  to  be  paid  on  great  cattle  imported,  viz.  50  (hillings,  and 
that  on  horfes  and  mares,  viz.  lol.      fhat  the  ftat.  22  Car.  2. 
c.  13.  diftinguiflies  between  the  encouragements  given  for 
breeding  cattle  of  'all  forts,   and  for  breeding  kyrfes;  and  that 
when   the  ftat.  14  Geo.  2.  c.  6.   made    it    felony    without 
clergy  to  ftcai  ftiee.p  or  other  cattle,  it  was   f  )und  neceffary 
tofpecify  by  itat.  15  Geo.  2.  c.  34.  what  cattle  were  intended   f^<  *ote,  616, 
by  thea&,  among  which  neither  hjrj\st  mires,  or  colts  are  in- 
clmied  (a].     On  the  firll  day  of  Michaelmas  term  1770   this 
cile  was  fubmitied  to  the  Judges  at  .Scrjcfai.ts'-Inn  ;  and  they 
unanimoufl/    agreed,   That  as  the  ftat.  uf  22  &  23  Car.  2. 
c.  }.  had  maiie  the  orfcnce  of  killing  horfes  by  ni^ht  a  fingle 
felony,  this  ftat.  of  y  Geo.  i.  c.  22.  was  only  to  be  confider- 
an  cxtenfion  of  that  act  ;  ai.d  f  >me  preocdtnts  of  ca- 
pital convictions  were  cited  upon  this  branch  of  the  ftatute, 
though  none  of  executions,     it  was  therefore   agreed   th  >t 
jadgin^nt  of  death  fhould  be  given  againlt  the  prifotierat  the 
next  jiTizcs;  but  he  was  then  rcpriev-d    f,r  tranfportation  • 
and  after  -v-ir.'s,  (upon  ftrong  ap^licat^n  from  the  country,) 
received  a  free  pardon. 

In  Robert  Mott's  c<»fe,   who  was  convicted  for  wounding   M-  tt's  cafe, 
a   gelding,  a   fimilar  objection   ia  arreft   of  juilgment  was  °"B  ^P;1"^^' 
over-  ruled  by  Mr.  Baroa  Hothanj  upon  the  authoiity  of  the 
above  cafe. 

(j)  The  argument  deri»td  in  the  ibove  cs'e  from  :'  e  -^a-s    14  Sc  15  Geo.  2. 

on  behalf  of  th;  prifoncr  will  be  rband  to  lofr  much  <f  i:c  force  oy  adverting  to 

the  preai.b.e  or"  the  firft  of  thofc  ft^u'es:   item  *'      :  •'»  thit  on«  pnrci. 

pal  objrtt  of   :h<  law  was  to  _uj:d  a0ainft  an  ar:t"jl  i>.actict  -.,r  lieep  ftealerj,  iod 

^fiea'.er*  or  ofr,er  ca'tle  for  :&:o,  «hafe  principal   •  t.jc£t    being   re  csrcafe,   tf.ey 

•cn.lj  wh'ch  they  k  Ued  on  Ae  fro:,   and   \cf:  th  :t  f,  r 

.  is  quite  fo  .  .  ..i   auo  (.ur^ofc  of 

- 

3^2  .The 
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•J        «y 

Ch.  XXII.  §  18.       The  fame  point  war,  ruled  in  Movie's  c«fe-,  who  was  ccn- 

_  vi6lrd  of  killing  a  mare. 

Moyie-s cafe,        '  ^  's  plain  th-it  the  Legiflature  mufl  have  intended  to  in- 

Bodmi..  Sum.      elude  horfes  in  the  word  «  cattle"  when  iti  the  flat,  of  Car.  2. 

Bullet/.1''  '  they  fpeak  of  "horfes,  fheep,-  or  other  cattle  "  and  by  the 
ftatu'te  of  George  the  fail  they  exclude  from  clergy  fuch  as 
kill,  &c.  any  cattle :  -which  latter  ftatute  was  evidently  in- 
tended to  enlarge  and  not  to  reltrain  the  defcription  of  the 
felony;  for  it  extends  to  fuch  as  "  maim  or  wound"  any 
cattle,  though  not  deftreyed,  which  by  the  prior  a&  was 
left  a  mifdemeanor  at  fnoft,  punifhable  only  by  action  to 
recover  treble  damages. 

O 

t  jg^  In  the  cafe  of  Midwinter  and  Sim's,  who  were  indicled 

Aider i  and  abet-  and  Convicted  on  the  Biack  Acl  for  killing  a  rn are  of  Mr. 
Midwinter  and  Button's,  the  vtrdicl  was  approved  by  all  the  Judges  as  to 
Sims' cafe,  the  principal  offender:  thouVh  Mr.  Tuftice  Fofter  diflcnted 

Oloucelter  Sp.        ..  r         n^ 

Air.  1779,  Horn  the  reit  as  to  the  propriety  of  culling  Sims  of  his  ckr- 
FoMi;.  APPr-  gv,  who  was  no  more  than  an  aider  and  abettor  at  the  fact. 

h<t  e<lit(0n.  ~T,  . 

Atdtn  and  abet-  IjK  circumltances  there  were,  that  the  pnfoners,  having 
t°rft*t.thifaa  conceived  a  prejudice  againlt  the  pmfecutor  on  account  of  a 

ef  tilling  a  mare 

cf  another  from     profccution  which  he  was  then  carrying  on  againft  them  for 
"wn'r'ar^Lft-     ^ea^ng  rabbits,  agreed  to  take  their  revenge  on  him,  and  to 
by      kill  one  of  his  breeding  mares  that  night;  which  they  exe- 
il  &  Cute^  accordingly:    Midwinter   with  the  affill-mce   of  the 
tit  f,nncipait       other  having  caught  the  mare,  buckled  his  own  girdle  about 
mtrtuUloiu'       her  neck,  and  faflened  a  girdle  of  Sims'  to  his  own:   and 
Sims,  having  taken  hold  of  the  girdle   fixed  in  this  manner 
to  the   mare's   neck,   held   it  fait  in  order  to   prevent   the 
mare  getting  away,  while  Midwinter  with  a  large  (harp  hook 
gave  the  mare  a  deep  wound  in  the  belly,  of  which  fhe  died 
the  fame  night. 

d  20.  AS  to  tue  extent  of  the  injury  received  by. the  animal ;  If 

Kaywooo's  cafe,  the  maim  or  wound  were  not  mortal,  the  cafe  did  not 
Coventry  amount  to  felony  within  the  flat,  of  Car.  2. ;  but  that  is 

Sum.  A(T  1801, 

or.  Ro.-kej.      other  wife  within  the  a£l  of  Geo.  I. 

;;  jJ/iWo  f.rr;e       John  Haywood  was  tried  on  an  indictment  on  the  Black 

out  of  tialict  to      A6>    containing  two  counts,  one   for  malicioufly  maiming, 

the  owner  cy  °  t  " 

tinving a  t.ai/ line  the  other  for  malicioufly  wounding  a  gelding,  againft  the 
thifrogofht  ftatute.  It  was  proved,  that  on  the  loth  of  June  the  pri- 

ntfOfi  Jj  iv *lt run  ** 

(beBljct  Ail,  9    Gto.  1.    c.  11.  though  the  injury  wcte  only  tttnpwry, 

foner 
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foner  had  malicioufly  and  with  an  intent  to  injure  the  pro-  Ch.  xxn.  $zo. 

Cj::  € 

f<rc'iror  driven  a  nail  into  the  frog  of  the  norfc's  foot;  and 
the  horfe  was  thereby  rendered  ufelefs  to  the  owner,  and 
continued  fo  ?.t  the  lime  of  the  trial  (ift  Auguft):  but  the 
profecutor  faid  he  was  likely  to  do  well,  and  to  be  perfectly 
found  again  in  ^  fhort  time.  After  conviclLn,  judgment 
was  refpited  upca  a  doubt,  whether  as  the  horfe  was  likely 
to  recover,  and  rs  the  wound  was  not  a  permanent  injury, 
the  offence  were  within  the  ftatute?  In  Michaelmas  term 
1801  all  the  Judges  held  the  conviction  rijhr.  The  words 
of  the  ft.it.  9  Geo.  I.  c.  22.  are,  "  (hall  unlawfully  and 
"  malicioufly  kill,  maim,  OR  wound  any  cattle,"  Sec.;  which 
word  wound  appears  to  be  ufcd  as  contradiftinguilhed  from 
a  perrrunciit  injury,  fueh  as  maiming. 


ii.   Manufactures.  §2r. 

The  provifions  made  by  ftatute  for  the  protection  of  ma-  Ante>  tit.  iar, 
Bufactures   from    depredation,    as   well    as   the   perfons  of  "r,v,P.  618  &c. 
mafter  manufacturers  from  unlawful  violence,  having  been  &c.  ^,J" 
before  mentioned,  I  now  proceed  to  confider  another  fort  of 
protection  by  which  this  fpecies  of  property  is  guarded. 

By  the  flat.  22  Geo.  3.  c.  40.  f.  2.    «'  If  any  perfon  or       if..::^,. 
*r  perfons  fhall  by  day  or  by  night  break  into  any  houfe  or  ",   t°hj*"rr  C4"j 
c<  fhop,  or  enter  by  force  into  any  houfe  or  fhop,  with  in-  a  fimiiar  pruvi- 
ff  tent  to  cut  or  deftroy  any  ferge,  or  other  woollen  goods  iTc"0.  i'*c. r 
41  in  the  loom,   or  uny  tools  employed  in  the  making  there-  (  1- 
"  of;  or  fhall  wilfully  and  malicioufly  cut  or  deftroy  any  fuch  h>"e"iz™'wtb 
"  ferges  or  woollen  goods  in  the  loom,  or  on  the  rack,  or  fhall  ir::'Kt  u  cut " 
*!  burn,  cut,  or  deftroy  any  rack  on  which  any  fuch  ferges  or  \ntbt IM*,* 
*f  other  woollen  goods  are  hanged  in  order  to  dry  ;  or  fhall  r~?' °r^!*r  "I 
"  wilfully  and  malicioufly  break  or  deftroy  any  tools  ufed  iq  a  <opi*l filmy* 
"  the  making  any  fuch  ferges  or  other  woollen  goods,  not  hav- 
Ci  ing  the  ccnfent  of  the  owner  fo  to  do  ;  every  fuch  offender 
<f  being  thereof  lawfully  convicted  fhall  be  guilty  of  felony 
*f  without  benefit  of  clergy." 

The  fame  ftatute,  f.  2.  enacts,  "  that  if  any  perfon  or         $  2?. 
'*  perfons  fhall  by  day  or  by  night  break  into  any  houfe  or          s"k' 
"  fhop,  or  enter  by  force  into  any  houfe  or  fhop,  with  in tenl 
"  to  cu$  pr  deftroy  any  velvet,  wrought  filk,  or  Clk  mixed 

3  Z  3  »  with 
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Ch.  XXII.  §12.  «  wlthanv  other  materials,  or  other  filk  manufacture  in  the 

Mantifaffurts.  .  n 

L  '  •  loom,  or  any  warp  or  fhute,  tools,  tackle,  or  utenfils;  or 

"  (hall  wilfully  and    malicioufly.  cut  or  deftroy  any  velvet, 

"  wrought  filk,  or  filk  mixed  with  any  other  materials,  or 

"  other  filk  manufacture  in  the  loom,  or  any  warp  or  fhute, 

"  tools,  &c.    prepared  or  employed  in  or  for  the  making 

'<  thereof ;  or  (hall  wilfully  and  malicioufly  break  or  deftroy 

**  any  tools,  tai  kle,  or  utenfils  ufed  in  or  for  the  weaving  or 

."  making  of  any  fuch  velvet,  &.c.   or  other  filk  goods  or  (ilk 

"  manufacture  ;   not  having  the  confent  of  the  owner  fo  to 

"  do;  every  fuch  offender,  being  thereof  lawfully  convicted, 

"  (hall  be  guilty  of  felony,  without  benefit  of  clergy." 

§  23.  Alfo  by  f.  3.  it  is  enacted,  "  that  if  any  perfon  or  perfons 

Linen  or  cotton.     «  fliajj  by  ^y  or  [jy  night  break  into  any  houfe  or  (hop,  or 

"  enter  by  force  into  any  houfe  or  (hop  with  intent  to  cut 

(a]  The  ward  or  "  and  (fl)  deftroy  any  linen  or  cotton,  or  linen  and  cotton 

"•"rJSs  "  mixed  with  any  other  materials,  or  other  linen  or  cotton 

i  per  lection, 

andpoft.  '<  manufactures  in  the  locm,  or  any  warp,  or  fhute,  tools, 

"  tackle,  and  ut<rnfi!s  ;  or  fhall  wilfully  and  malicioufly  cut  or 
"  deftroy  any  linr-n  or  cotton,  or  linen  or  cotton  mixed  with 
"  any  other  materials,  or  other  linen  and  cotton  manufacture 
*'  in  the  loom,  or  any  warp,  or  fhute,  tools,  tackle,  and 
"  utenfils  prep-trt  d,  for  or  employed  in  the  making  thereof; 
f<  or  fhall  wilfully  and  malicioufly  break  and  deftroy  any 
'*  tools,  tackle,  or  utenfils  ufed  in  or  for  the  carding,  fpin- 
"  ning,  weaving,  preparing,  or  making,  in  any  way  what- 
"  ever,  any  fuch  linen  or  cotton,  or  linen  or  cotton  mixed 
"  with  any  othrr  materials,  or  other  linen  and  cotton  goods^ 
«f  or  linen  and  cotton  manufactures  whatfoever;  not  having 
"  the  confc-nt  of  the  owner  fo  to  do;  every  fuch  offender, 
*{  being  thereof  lawfully  convicted,  fhall  be  guilty  of  felony 
*'  without  benefit  of  clergy." 

n<?e  the  title  of        Th's  a(^  rerea's  f°  much  of  the  fta^.  12  Gco.  i.  c.  34. 

the  ait.  and  of  the  flat.  6  Gco.  3.  c.  28.  "  as  relates  to  the  punifh- 

*'  merit  of  perfons  deltrcying  any  woollen  or  filk  manufac- 
<*  tures,  or  any  implements  prepared  for  or  ufed  therein;' 
and  the  claufcs  of  the  former  aft  fo  repealed  which  are  re- 
cited in  this  ftatute  are  verbatim  the  fame.  But  it  does  not 
profefs  to  repeal  the  following  ftatute,  which  contains  pro- 
vifions  varying  in  fevcral  refpecls  from  the  claufe  laft  fet 

i  Ha1.-,  •'05.       forth.     And  Lord  Kale  informs  us,  that  a  fecond  ftatute 

enaft- 
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enacting  the  fame  onvnce  to  be  felony  that  was  fo  enacted  Ch.  xxu.  §23. 
before,  with  fome  alterations,  is  but  cumubtive,  and  no  re- 
peal of  the  former  att  :   which  must  citubtlefs  be  underftood 
with  this  referve,   that    the   tvva  proviiioas.  may  well  itand 
together  without  cU  thing  or  incoirfutency. 

By  (lat.  4  Geo.  3.  c.  37.  f.  16.  "  If  any  perfon  or  perfons  *GK>.  t.c.  37. 
"   Jhall  by  day  or  night   break  into  any  houfe,  (hop,  cellar,  fuch,  «,;</<  ame, 
"  vault,  or  ether  p'ace  or  building,  or  by  force  enter  into  6zo- 
"  any  houfc,   &c.  or  other  plac?   or  buiiding,  with  intent 
"  to   rte*l,  cut,  or  deitroy,  any  linen,  yarn,  or  any   linen 
"  cloth,  or  any    manufacture  of  linen    yarn,  belonging  to 
'*  any   manufactory,  of    rhe   looms,  tools,    or   implements 
"  ufed  therein  ;  or  fhall  wilfully  or  malicioufly  cut  in  pieces, 
"  or  deftroy,  arty  fuch  goods,  eirhcr  when  expofed  to  bleach 
Cf  or  dry;  every  fuch  offender,  being  thereof  lawfully  con- 
**  vicled,  fh.-.!!-  be  jui^rd  guilty   of  felony,  without  benefit 
"  of  clergy."     This  by  h  3    .  -.  a  public  act. 

By  flat.  38  Geo.  3.  c.  17.   f.  2.}.  for    21    years  from   the        ^  2. 
7ih  of  May  1798,  and  to  the  end  of  the  then   next  feflion,      Ptiteglaft. 
**  If  any  p-rf^n    or  perlbns  Oiall  by  day  or  night  break  into  /  ;  h^though  a 
*'  any  houfe,   mop,  cellar,  vault,  or  other  place   or  build-  public  ad.  is  to 

,,    .     '  .        ,  .  i         r        o  i  bi  found  among 

*  ing,  or  by  torce  enter  into  any  home,  &c.  or  other  place  thiprivarea.-ia 
"  or  builoing,  belonging  to  the  Uid  manuu£tory    (i.  e.   of  ^^^  adts>) 
"  the  governor  and  company   of  the  Britim  caft-plate-glafs 
*'  manufactory),  or  wherein  the  fame  ihall   be  then  carry  - 
"  ing  on,  with  intent  to  ileal,  cut  (<j),  break,  or  otherwife 
*'  deftrcy  any  gl  :fs,   wrought  or  unwrought,  cr    any  mate- 
"  rials,  tools,  or  implements,  ufed  in,  for,  or  about  the  ma- 
"  king  thereof,  or  any  goods  or  wares  belonging  to  the  faid 
*'   manufjclory  ;  or  (hall  ileal,  or  wilfully  or  maliciouily  cut, 
"  break,    or  otherwise    defiroy    any  fuch  giafs,   materials* 
"  tools,  or  implements;  every  fuch  offender,  being  lawfully 
*'  convicted,  (hall   be  judged  guilty  of  ftlony,   and  tran- 
"  fported  for  fcven  years  (b),  or  ihall  be  adjuged  to  fuffer  (i>]  Th«fo!l.,w-' 
«'  fuch  lefs  puuifhmcnt  as   the  Court  before  whom  fuch  of-  «"**"«*?« 

out  in  the  nrit 

c<  fender   ox   oiTenders    lhall    be    tried    thall  think    fit    to  ftawte. 
««  award." 

(a)  The  printed  ftat.  has  here  the  wnrd  <*.',  In/rraJ  of  nt,  probabry  a  wifprint,  as 
the  word  cut  afterwards  is  ufed  ;  and  the  ft«.  1  }  Geo.  5.  c.  38.  f.  49.  for  incorpo. 
ratio?  iheo.i$ia.si  company,  tram  whence  this  wa^pru^b.y  ukearha»  ihewordc^r. 


3  Z  4  2.  High- 
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Ch.XXII.  §25. 

Kifk-way;,  7-7.     j 

*  12,  Highways. 

§  ^5-  All  nufances  to  fuch  are  indictable  at  common  law  :  and 

Vidt  general  title    i       .1  i    i_-    i_  r,  r^  r 

,d  by  the  general  highway  act,  13  Geo.  3.  c.  78.  f.  42.,  the 
damaging  of  pofts,  blocks,  and  great  ftones  fe,t  up  to  ftcure 
caufeways,  and  of  the  banks  which  fecure  and  defend  the 
fame,  and  the  ftones,  bricks,  or  wood,  fixed  on  the  parapets 
or  battlements  of  bridges,  as  alfo  the  pulling  down,  deltroy- 
ing  or  defacing  of  mile  ftones  or  direction  pofts,  is  made 
liable  on  conviction  before  a  juftice  of  the  peace  to  a  penalty 
not  exceeding  5/.,  nor  lefs  than  \os.\  and  in  default  of  pay- 
ment the  offender  is  to  be  committed  to  the  houfe  of  cor- 
rection, there  to  be  whipped  and  kept  to  rnrd  labour  not 
exceeding  one  calendar  month,  nor  lefs  than  fcven  days. 

13.     Turnpikes. 

§  20.  The  Mat.    7  Geo.  3.   c.  40.  repealed   all  fcrmf  r   genernl 

'nfcpofr.  f.  32.  provifions  relative  to  turnpikes  :  this  again  was  repealed  (ex- 
cept as  to  fo  much  as  repealed  the  former  nAs)  by  the  it  at. 
13  Geo.  3.  c.  84.  f.  86.  which  latter  confolidates  all  the  for- 
mer provifions  intended  to  be  retained.  And 

r-jOeo.  3.  C.8.J.          By  f.  42.  of  that  act,    "  To  prevent  tne  malicious   de- 
^MA»**M|F«"    "  ftroying  of  any  turnpike  gate  or  houfe  which  hath  been  ( 
•Mh,  &C.  or  en,  ti  or  (hall  hereafter  be  erected,"  it  is  enadUd,  "  that  if  any 

T-xes  for  weirb-  ,  .        ,  rtn-ti  •    i 

"'if,  vSV.  "  perfon  or  perfons  whatfocver  ihall  either  by  day  or  night 

"  wilfully  or  malicioufly  pull  down,  pluck  up,  throw  down, 
*'  level,  or  other  wife  deftroy  any  turnpike  gate,  or  turn- 
<{  pike  gates,  or  any  poft  or  pofts,  rail  or  rails,  wall  or  walls, 
«'  or  any  chain,  bar,  or  other  fence  or  fences  belonging  to 
"  any  turnpike  gate,  or  any  other  chain,  bar,  or  fence  of  any 
"  kind  whatfoever,  fet  up  or  erected,  or  hereafter  to  be  fet 
"  up  or  erected,  to  prevent  paffengers  from  paffing  by 
<{  without  paying  any  toll,  laid  or  directed  to  be  paid  by 
"  any  act  or  acts  of  parliament  made  for  that  purpofe  ;  or 
"  any  houfe  or  houfes  erected  or  to  be  erected  for  the  ufe 
"  of  any  fuch  turnpike  gate  or  turnpike  gates ;  or  any  crane* 
««  machine,  or  engine,  made  or  erected,  or  to  be  made  or 
«'  erected  on  any  turnpike  road  by  authority  of  parliament, 
11  for  weighing  waggons,  carts,  or  carriages ;  or  fhall  for- 
"  cibly  rcfcue  any  perfon  or  perfons,  being  lawfully  in  cuf- 
3  "  tody 
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«*  tody  of  any  officer  or  other  perfon  for  any  of  the  offences  C 

"  before-mentioned  ;  every  perfon   fo  offending   in   any   of 

"  the  faid  cafes,  being  thereof  lawfully  convicted,  fhall  be 

"  adjudged  guilty  of  felony,  and  fliall  be  iranfported  to  one  Ft:cr.y  <ar.  d  //•*»/- 

«  of  his   Maieftv's   plantations  abroad  for  feven  years,   cr  **£*•  '•'  '  «- 

J        '          '  '  pnjonrnent  jor 

"  (hall  be  committed  to  prifon  for  any  time  not  exceeding  /;-«  ?!*>< 

<;  three  years,  at  the  difcretion  of  the  Judge  cr  Court  before  ^"^haVLde 

"  whom  fuch  offender  (hall  be  tried.     And  any  indictment  the  offence  a  c»- 

"  for  fuch  offences  may  be  inquired  of,  tried  and  determined  piu 

"  in  any  adjacent  county  within  that  part  of  Great  Britain  Trial. 

"  called  England,   in  inch  manner  and  form  as  if  the  facts 

"  had  been  there  committed." 

By  f.  43.  the  hundred  (lull  make  futisfaction,  &c. 

14.    Bridges. 

The  malicious  deftruction  or  damaging  of  public  bridges         t  2-_ 
is  no  doubt  punifhabie  as  a  mifdemeanor  at  common  law,        Undga. 
being  a  nufance  to  all  the  King's  fubjects;  and  the  general 
highway  act  of  the  13  Geo.  3.  c.  78.  fubjeds  to  a  'penalty  of 
5!.  on  fummary  conviction  before  a  juftice  of  peace,  and  in 
default  of  payment  to  whipping,   imprifonment,  and  hard 
labour,  every  perfon  who  (hall  "  break,  damage,  or  throw 
"  down  the  ftones,  bricks,  or  wood  fixed  upon  the  parapets 
"  or  battlements  of  bridges." 

In  many  inflances  the  Legiflature  have  made  the  offence 
of  deflroying  or  damaging  particular  bridges  felony  ;  and  in 
fome  have  oufled  fuch  offenders  from  the  benefit  of  clergy. 
It  would  be  endlefs  to  fet  out  thefe  acts  :  fuch  as  have  fallen 
under  my  notice  are  fubjoined  in  a  note  (a). 

15.  Mines  and  Engines. 

By  ftat.  10  Geo.  2.  c.  32.  f.  6.  "After  the  23d  of  June        §  28. 
"  1737  and  during  the  continuance  of  the  flat,  o  Geo.  I.  Setting  firt  t» 

coal  mines. 
10  Geo.  c.  32. 
(a;  London  B.  31  Geo.  a.  c   ao.f.6.    Wetlminftfr  B.  9  G.  a.  c.  29.    Bl»ct-   f.  6. 

fr'ars  B.  29660.  2.  c.  86.  Fulham  B.  isGeo.  i.e.  36  f.  3.  Old  Brentford  B. 
30  Gco.  ^.  c.  63.  f.  19.  and  31  Geo.  2.  c.  48.  Hampton  Court  B.  23  Geo.  a. 
c.  37.  f.  ii.  Walton  B.  20  Geo,  2.  c.  22.  f.  3.  Kibble  B.  24  Geo.  2.  c.  36. 
Sanc*ich  B.  28  Geo.  2.  c  55.  WyeB.  29  Geo.  2  c.  73.  f.  5.  UrfeB.  19  Geo.  a. 
c.  73.  J.  Ferry's  B.  30  Geo,  2.  c.  59.  aad  18  Ceo.  3.  c.  10.  TrcntB.  31  Geo.2. 
c.  59. 

C.  22. 
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Ch.  XXII.  $  2^.  '*  c.  22,"  (this  is  the  Black  Act,  which  after  feveral  continu- 
Mtnes .*"*  ea~    anc-es   was  together  with  this  aft  made  perpetual  by  the 

_  ftat.  ?t  Gt'o.  2.  c.  42.'   "  if  any  perfon  or  perfons  fhall  wil- 

*'  fully  and  m-ilicioufly  fet  on  fire  or  caufe  to  he  fet  on  fire 
"  any  mine,  pit,  or  delph  of  coal  or  cannel  coal;  every  per- 
"  fon  fo  offending,  being  thereof  lawfully  convicted,  fliall  be 
"  adjudged  guilty  of  felony,  without  benefit  of  clergy." 

And  by  f.  4.  of  the  fame  act,  "  all  the  provifions  made  in 
««  the  flat.  9  Geo.  i.  c.  22.  for  the  more  fpeedy  and  eafy 
"  bringing  the  offenders  againft  the  faid  act  to  juftice,  and 
*'  the  perfons  who  fhall  conceal,  aid,  abet,  or  fuccour  fuch 
"  offenders,  and  for  making  fatisfa&ion  and  amends  to  all 
"  and  every  the  perfon  and  perfons,  their  executors  and  ad- 
"  tniniftrators,  for  the  damages  they  fhall  have  fuftained  or 
*'  fufFeted  by  any  offender  or  offenders  againft  the  f  iid  a£t, 
"  and  for  the  encouragement  of  perfons  to  apprehend  and 
*'  fecure  fuch  offender  and  offenders,  and  for  the  better  and 
."  more  impartial  trial  of  any  indictment  or  information 
<{  which  fliall  be  found,  commenced  or  profecuted  for  any  of 
"  the  offences  committed  againft  the  faid  a£t.,  together  with 
**  all  re(tri£lions,  limitations,  and  mitigations  by  the  faid  a£l 
«*  directed,  fhall  during  the  continuance  of  the  faid  acl  ex- 
«'  tend  to  and  be  of  force  and  eflvcl:  in  ail  cafes  of  offences 
"  committed  by  wilfully  and  malicioufly  fetting  on  fire,  or 
"  caufing  to  be  fet  on  fire,  any  mine,  pit,  or  dtlph  of  coal  or 
**  cannel  coal." 

.c.2i.       Then  the  ftat.    13  Geo.  2.   c.  21.  entitled   an  a£l  "far 
mgeet-      „  father  and    more   effecluaily   preventing  the  wilful  and 

Jubjefts  J  ^  , ' .       . 

to  treble      »  malicious  deflruction  of  collieries  and   coal-works  ;"  re- 
gainaeHw.  ^^  ^  u  d;vers  evii.(iifpofcl|  perfons  poffeffed  of  or  5n- 

"  tereded  in  collieries,  have  by  fecret  and  fubtil  devices 
«'  wilfully  and  malicioufly  attempted  to  drown  adjacent 
«'  collieries,  and  have  by  means  of  water  conveyed  or  ob- 
'«  ftrucled  for  that  purpofe  dcftroyed  or  damaged  the  fame, 
"  intending  thereby  to  enhance  the  price  of  coals  and  gain 
"  the  monopoly  thereof."  And  then  reciting  the  ac~l  of  the 
10  Geo.  2.  c.  32.  whereby  the  wilfully  and  malicioufly  fetting 
onjire  any  fuch  mine,  &c.  is  made  a  capital  felony;  "  and 
<fc  whereas  it  is  reafonable  that  an  adequate  punifhment 
«  fliould  likewife  be  inflicted  on  perfons  who  fhall  wilfully 
«*  and  malicioufly  deftroy  or  damage  collieries  by  means  of 

«'  water 
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,  as  is  aforefaid  ;"  it  therefore  enacts,  "  that  if  any  ch.  XXII. 
"  perfon  after  the  12th  of  June  1740  fhall  unlawfully,  wil-  AC"" ."'"' 
"  fully,  and  malicioufly  divert  or  caufe  to  be  diverted  water  __._ 
"  from  any  river,  brook,  water  courfe,  cV.nnel,  cr  lar>d 
"  flood,  or  convey  or  caufe  to  be  conveyed  water  into  any 
"  coal-work,,  mine,  pit,  or  delph  of  coalj  or  into  any  fub- 
tl  terraneous  cavities  or  paffdges,  or  make  or  caufe  to  be 
"  made  any  fubterraneous  cavities  or  paffag.'-s,  with  defign 
"  thereby  todeftroy  or  damage  any  coal  woik,  &c.  belong- 
"  ing  to  any  other  perfon  or  perfons,  or  fhail  for  that  pur- 
"  pofe  unlawfully  and  malicioufly  deftroy  or  obftruct  any 
"  fough  or  fewer  (which  has  been  a  fough  or  fewer  in  com- 
"  mon  for  50  years),  made  for  draining  any  coal  w  ork,  &c.  ; 
"  or  fhall  attempt  or  continue  any  fuch  mifchievous  prac- 
"  tics  ;  or  (lull  aid  or  affift  therein  in  manner  aforefaid; 
"  every  fuch  perfon  fliall  for  every  fuch  offence  forfeit  and 
"  pay  to  the  party  aggrieved  treble  damages  and  full  cofts 
"  of  fuit,  to  be  recovered  by  a£lion  of  debt,  bill,  plaint,  or 
"  information,  in  any  of  the  King's  Courts  of  Record  at 
"  Wejlminjler  :"  provided  (by  f.  2.)  that  the  owner  of  any 
fough,  &c.  may  ddlroy,  &c.  or  ufe  it  as  he  might  before 
lawfully  do. 

There  feems  to  be  an  incongruous  and  unprecedented  dif- 
parity  in  the  punifhments  inflicted  b.y  the  two  laft- men- 
tioned acts,  affuming  the  fact  of  destroying  the  mine  in  the 
one  cafe  byjiret  and  in  the  other  £y  water y  to  be  done  ivif-' 
fully  and  maltcioufti \  .uniefs  it  can  be  fuppofed  that  the  le- 
giflature  meant  to  diitinguifh  between  an  a£t  done  from 
mere  malice  to  the  owner,  and  one  done  lucri  caufa,  as  the 
latter  ftatute  plainly  imports  in  the  preamble.  Yet  the  dif- 
tindtion  (fuppofing  fome  to  exift,)  has  fcldom  if  ever  been 
carried  fo  far  in  legiflation  as  in  this  jnitance.  In  fmall  of- 
fences it  is  frequent  enough,  and  not  unreafonable,  that 
thofe  who  cannot  pay  in  their  purfcs  (houkl  pay  in  their  per- 
fons the  penalty  of  their  mifdeeds;  but  this  is  confined  to 
temporary  and  moderate  fuffering,  and  does  not  touch  life 
itfelf.  This  affords  a  prefumption  that  the  true  ground  of 
the  diftinction  made  by  the  two  a£ts  was  in  the  mean  ufed 
being  in  its  niture  more  deftruttive,  and  the  damage  more 
extenfive  and  irreparable  in  the  one  cafe  of  firing  than  in  the 
other  of  drowning  a  mine.  For  otherwife  it  might  be  ar- 
gued 
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ch.  xxii.  $18.  guffd  that  if  the  act:  of  firing  were  proved  to  have  been  done 

Minn  and  m-    by  the  owner  of  an  adjoining  mine  merely  for  the   fake  of 

'    .  _T    increafing  his  own  profit,  and  not  from  malice  to  the  perfon 

of  the  owner,  the  cafe  would  not  fall  within  the  fpirit  of  the 

firft  law;  though  certainly  there  is  nothing  in  the  words  to 

warrant  any  fuch  diftinction  :  and  as  the  ftatute  in  queflion 

9  Geo.  i.  c,  ax.  refers  to  the  Black  Act,  with  which  it  was  meant  to  be  incor- 
porated, it  feems  as  if  the  cafe  of  burning  a  coal  mine  was 
in  point  of  intent  to  be  governed  by  the  fame  confideration 
as  the  cafe  of  arfon  and  other  burning  provided  for  by  that 
law. 


§  29. 

9  Geo.  3.  c.  29. 
Dtlir^ng  thgma 

for  draining 
mines ,  felony  and 
transportation  : 


Prefctution  viitb- 
\n  1 8  tnontiii. 


For  the  further  protection  of  this  and  other  mining  pro. 
perty,  the  flat.  9  Geo.  3.  c.  29.  f.  3.  enacts,  "  that  if  any 
"  perfon  or  perfons  fhall  at  any  time  after  the  firft  of  July 
"  1769  wilfully  or  malicioufly  fet  fire  to,  burn,  demolilh, 
"  pull  down,  or  otherwife  deftroy,  or  dama'ge  any  fire  en- 
"  gine  or  other  engine,  erected  or  to  be  erected  for  draining 
"  water  from  collieries  or  coal  mines,  or  for  drawing  coals 
"  out  of  the  fame  ;  or  for  draining  water  from  any  mine  of 
*'  lead,  tin,  copper,  or  other  mineral ;  or  any  bridge,  wagr 
"  gon-way,  or  trunk,  erected  or  to  be  erected  for  conveying 
"  coals  from  any  colliery  or  coal  mine,  or  ftaith  for  depo- 
"  fiting  the  fame  ;  or  any  bridge  or  waggon-way  erected  or 
"  to  be  erected  for  conveying  lead,  tin,  copper,  or  other 
"  mineral,  from  any  fuch  mine  ;  every  fuch  perfon  being 
"  lawfully  convicted  of  any  of  the  faid  offences,  or  of  cau- 
"  fing  or  procuring  the  fame  to  be  done,  fhall  be  adjudged 
**  guilty  of  felony,  and  fhall  be  liable  to  the  fame  pains  and 
"  penalties  as  in  cafes  of  felony  ;  and  the  court  before  whom 
<{  fuch  perfon  fhall  be  tried  Hiall  have  authority  to  transport 
'«  fuch  felon  for  the  term  of  feven  years,  in  like  manner  as 
"  other  felons  are  directed  to  be,"  &c. 

S.  4.  provides  that  no  perfon  fhall  be  profecuted  for  any 
offence  by  virtue  of  this  act,  "  unlefs  fuch  profecution  be 
"  commenced  within  18  months  after  the  offence  commit- 
"  ted." 


§  30.  Again  by  ftat.  39  &  40  Geo.  3.  c.  77.  f.  I.  entitled  "  an 

39  &  40  Geo.  3.  ««  act  for  the  fecurity  of  collieries  and  mines,  and  for  the 
Bulling  etov»i,  "  better  regulation  of  colliers  and  miners  ;"  reciting  that 
fifing  u/>,  &c.  «*  from 
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"  from  the  fituation  of  the  veins  anil  mines  of  coal  and  iron"  Cb,xxu.  §  30. 
"  fto«e,  they  are  greatly  expofed  to  the  depredations  of  evil    *&*"  ** 
11  difpofed  perfons,  and  the  laws  in  being  are  inadequate  to 


"  the  prcteclion  thereof,  enadts,  that  if  any  perfon  or  per-" 

"  fon*  (hall,  after  the    ift  of  September    1800,  wilfully  and 

"  malieiouflyptill  down,  firl  up,  <jr  begin  or  attempt  to  puH 

"  down   or    fill   up,    any   air-way,  water-  "an,    pir, 

"  level,  or  (hafc,  or  damage  or  dcflroy  any  rail-  way,  tram-  ft  damaging  r»d- 

"  road,  or  other  rond  leading  to  or  from,  or  intended  to  lea'\ 

"  td  or  from  any  coal  or  other  mirse  work  ;  or  if  any  per- 

«'  fon  or  perfons   (not  having  or  bona  fide  claiming  a  right 

'«  to  polfefs  or  work  the  fame  refpedively),  fhall,  after  ihe 

*{  f.iid  time  wilfully  and  unlawfnliy  cut,  dig,  r,;ife,  take,  or  *^«anie,  595. 

*'  carry  away  any  coal,  culm,  or  other  mineral,  from  any 

'•  -bed,  band,  vein,  or  mir;;,  lying  and  being  in  any  waft?, 

"  open  or  uninclofed  lands  ;   cr  fnall  wilfully  and  unlaw- 

*'  fully  enter  into  any  level,  pit,  or  (haft,  with  -an  intent  to 

"  dig,  cut,  raife,  take,  or  carry  away  therefrom  any  coal, 

"  culm,  or  other  mineral  ;  or  fh.Ul  aid,  abet,  affift,  hire,  or  Anefarif,  btf-.rt 

"  command  any  perfon  or  perfons  to  commit  any  fuch  of-  <3BJ  ««^*»  &'• 

"  fence  or  offences  as  aforefaid,  then  and  in  every  fuch  cafe 

"  all  and  every  fuch  perfon  or  perfons  (hall  be  deemed  and 

"  adjudged  guilty  of  a  mifdemeanor,  and  the  court  before 

"  whom  any  fuch  perfon  or  perfons  fhalt  be  tried  and  con- 

"  viewed  fhall  have  authority  to  caufe  fuch  perfon  or  per- 

"  fons  to  be  imprifoned  for  any  term  not  exceeding  fix 

*'  months." 

€<  Provided  by  f.  2.  this  (h-ill  not  ex'.end  to  any  trefpafs  or  E.*ttpt»*\- 
"  damage  done  or  committed   under  ground  by  any  otvn^r  WJ""°/  °™frfrl> 

3  ~^t'  sfaJjur.irg 

'*  or  owners  of  any  adjoining  coal,  or  other  mir/e,  in  work-  •"««. 
«*  ing  the  fame,  or  by  any  perfon  or  perfons  duly  authorized 
**  and  employed  in  fuch  working  as  aforefaid." 

By  f.  9.  "No  perfon  fhall  be  prbfeciited  for  any  offence  £••«&«;„  {//rt. 
«*  againft  this  a£t,  unlefs  fuch  profecutioa  be  begun  within  f"**™*- 
'<  nine  calendar  months  after  the  offence  committed." 

The  offence  of  breaking  into  the  black  lead  mines  conftt-  Block  1*4  mint*. 
tuted  by  the  flat.  25  Geo.  2.   c.  10.  muft  be  with  intent  to  Ante»S94- 
fteal,  and  was  therefore  dated  in  another  place. 

1  6.  Sea 
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Ch.  XXII.§ 


^  2  [. 
I  Ge:»  2.  c.  57 


ioGeo.2.c.32. 

Extendipg  frwi. 

fan*  of  the  Black 

da  to  theft  of- 
fences. 


f  5. 

Unlawfully  de- 


tr  other  materials 

from  fea  bark*  or 

VMfffftoLft- 

rally  onjummary 


1 6.  Sea  Banks  and  Banks  of  Rivers. 

By  the  ftat.  6  Geo.  2.  c.  37.  f.  5.  "  If  any  perfon  or  per- 
"  fons,  after  the  24th  of  June  173},  and  during  the  con- 
"  tinuance  of  the  ftat.  9  Geo.  i.  c.  22.  fhall  unlawfully  and 
"  malicioufly  break  down,  or  cut  down,  the  bank  or  banks 
"  of  any  river,  or  any  fea  bank,  whereby  any  lands  fhall  be 
"  overflowed  or  damaged  ;  every  perfon  fo  offending,  being 
«'  thereof  lawfully  convicted,  fhall  be  adjudged  guilty  of 
"  felony  without  benefit  of  clergy." 

This  act  and  that  of  the  9  Geo.  i.  c.  22.  were  made  per- 
petual by  ftat.  3  i  Geo.  2.  c.  42. 

The  ftat.  10  Geo.  2.  c.  32.  f.  4.  further  enacts,  "That 
*'  all  the  provifions  made  in  the  act  of  the  9  Geo.  i.  c.  22. 
"  for  the  more  fpeedy  and  eafy  bringing  the  offenders 
"  againft  the  faid  act  to  juftice,  and  the  perfons  who  fhall 
"  conceal,  aid,  abet,  or  fuccour  fuch  offenders,  and  for 
"  making  fatisfaction  and  amends  to  all  and  every  the  per- 
"  fon  and  perfon?,  their  executors  and  adminiftrators,  for 
<*  the  damages  they  fhall  have  fuftained  or  fuffereH  by  any 
"  offender  or  offenders  againft  the  faid  act,  and  for  the 
f<  encouragement  of  perfons  to  apprehend  and  fecure  fuch 
«'  offender  and  offenders,  and  for  the  better  and  more 
"  impartial  trial  of  any  indictment  or  information  which 
«'  fhall  be  found,  commenced,  or  profccuted  for  any  of  the 
«*  offences  committed  againft  the  faid  act,  together  with  all 
"  restrictions,  limitations,  and  mitigations  by  the  faid  act 
"  directed,  fhall,  during  the  continuance  of  the  faid  act, 
"  extend  to  and  be  offeree  and  effect  in  all  cafes  of  ofLnces 
«'  committed  by  unlawfully  and  malicioufly  breaking  down 
"  or  cutting  down  the  bank  or  bunks  of  any  river,  or  any 
"  fea  bank,  whereby  any  lands  fhall  be  overflowed  or  da- 
««  maged." 

This   claufe   was   alfo    made    perpetual    by    the    ftat. 
31  Geo.  2.  c.  42.  f.  5. 

By  f.  5.  of  the  ftnt.  10  Geo.  2.  c.  32.  reciting  "  That  it 
"  frequently  happens  that  idle  and  diforderly  people  em- 
"  ployed  in  fifhing  boats,  and  others  refuting  near  the  f. 
"  coafts,  do  unlawfully  and  ma:icioufly  cut  off,  &c.  ai 
«  deftroy  the  piles  wnich  are  drove  into  -the  marfl;  t 
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"  walls  and  banks,  whereby  the  chalk  and  other  materials  CKXXH.§  31. 
"  ufed  for  fccuring  the  faid  walls  and  banks  fall  away,  and     Su 
"   often  times   t^ke  the  faid  chalk  and  other  materials  ufed  , 

14  for  that  purpofe,  and  thereby  frequent  inundations  hap- 
ft  pen  to  the  lands  lying  within  the  f-iid  walls  and  banks,  to 
"  the  great  danvige  of  the  owners  and  occupiers  of  the  faid 
'*  lands  ;  for  remedy  (hereof,1'  ffna&s,  "  that  if  any  perfoti 
«  or  perfons  (hal1  at  any  time  or  times  hereafter  unlawfully 
"  cut  off,  draw  up,  or  remove  and  carry  away  any  piles, 
«l  chalk,  or  other  materials,  which  are,  or  at  any  time 
"  hereafter  (hill  be  driven  i.uo  the  ground,  and  ufcd  for 
*'  the  fccuring  any  mar  Hi  er  ka  w  ills  or  banks,  in  order  to 
*'  prevent  the  lands  Ivins  withiri  the  fame  from  being  over- 
*'  flowed  and  damped,"  it  lhall  be  lawful  for  one  or  more 
juitice  of  the  peace  rending  ne,*r  the  place  to  hear  the  com- 
plaint in  the  manner  there  dated  ;  and  the  offender  upon 
conviclion  ft»a!l  forfeit  20  1.  &c.  or  in  default  of  payment  be 
committed  to  the  houfe  of  correction,  there  to  be  kept  at 
hard  labour  for  Gx  months. 

The  duration  of  this  provifion   was   not   limited  to  any 
particular  time. 

By  the  flat.  ipGeo.  2.  c.  22.  a   furr.mary  jurifclitlion  is  iqGeo. 2  c  2z, 

r  i     D:fcharaiaf  rui>- 

given  to  one  or   more  jultices   oJ   peace   to  inquire   of  and  i£imbmrLm 
determine  certain  offences   againft  the  due   prefcrvation  of  v-ujftrirgftTnw 
havens,  roads,  channels,  and  navigable   rivers   in    England,  ^  . 
by  unloading  rubbifii,   &c.  out  of  veiTcls  within   the   fame, 
or  fuffcrinjj  old  hulks  to  (ink   there,  or   not  removing   fuch 
as  are  ilranded. 

17.   Locks  and  uthtr  JVurks  on  navigable  Rivers. 

The  firft  ftatute  p-ifftd  on  :  ras   the  i  Geo.  2.         $32. 

ft.  2.    c.  19     intitled  an  ad   for   ptnrfhing  fuch  perfons   as  Ltc">  ^Cl  fr- 

...    ..  ..    .        „         ,    ,.  njvt?ab!e  '-.    • 

wilfully  and  maliciouily   deltroy  turnpiKes,  &c.  *' or  locks  iceo.«.ft.». 

"  or  or;  er  works  erected  by  authority  of  parliament  for  c  '9* 
"  making  rivers  navigable,"  which  reciting  that  evil  difpofed 
perfons  had  deftroyed  tarn  pike  gites,  &c.  and  had  «'  threat- 
"  ened  the  pulling  down  and  ddlroying  of  locks,  fluices, 
*'  and  flood-gates,  creeled  to  preferve  and  fecure  the  navi- 
gation of  rivers  made  navigable  purfuant  to  acls  of  p-iriia- 
•«  aient  f&r  that  purpofe ;  for  prcvciiu:^  fuch  praclices, 

5  «'   and- 
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ch  XXIT. ^z.  "  and   for  rendering  the  faid  a&s  more  effectual,"  enacts, 

L»cb,jl*ic.*,&t.  tlut  |f  any  perfon  (ha]}  ^  day  or  night  wilfully  and   mali- 

ciouily  break  down,  &c.  or  other  wife  deftroy  any  turnpike 

gate,  &c.  he  (hall  be  fubject  to  certain  corporal  punifhment 

upon  conviction  before  two  juftices  of  peace,  &c.     Then  by 

f.  2.  "  If  any  fuch  perfon  or  perfons  fo  convicted  (hall,  after 

"  the  faid  24th  of  June  1728,  commit  any  of  the  offences 

"  aforefaid  a  fecond  time  \  or  if  any  perfon  or  perfons  (hall, 

"  either  by  day  or  night,  wilfully  and  rmilicioufly  pull  down  or 

"  demolifh  any  houfe  or  houfes  erected  or  to  be  creeled  for  the 

Sfth&laU"  "  ferviceof  any  turnpike  gate,  &c.  or  {hall  wilfully  and  ma- 

jjuices,  &c.  en     "  licioufly  break  down  ordemolifli  any  lock,  fluke,  or  flood- 

ft^fw^A*  "  8ate>  ere&t;d  or  to  De  erected  by  authority  of  parliament, 

firtat-lon>  f(  upon  any  navigable  river,  for  preferring  orfecitring  the  ItavigeP 

<(  tion  thereof,  and  (hall  be  lawfully  convicted  of  the  fame  re- 

"  fpediively  upon  indi£tment  before  anyjufticesof.afiize.oyer 

"  andtermiher  or  gaol  delivery  for  the  county,  &c.  borough 

"  or  corporation  where  fuch  offence  or  offences  reflectively 

"  fliall  be  committed ;  every  fuch  perfon  and  perfons  fo  of- 

"  fending,   and  being  thereof  lawfully  convicted,  fhall   be 

ft  adjudged  guilty  of  felony,   and  fubjcdt   to  the  like  .puins 

"  and  .penalties  as  in  cafes  of  felony  j  and  the  court  before 

"  whom  fuch  perfon  or  perfons  fliall  be  tried  (hall  have  au- 

<c  thority  to  tranfport  fuch  felons  for  fevcn  years,   in   like 

"  manner  as  other  felons,"  £c. 

5  Ceo.  2.  c.  33.  Then  the  flat.  5  Geo.  2.  c.  33.  reciting  that  the  a£t  of  th« 
I  Geo.  2.,  "  for  punifiiing  fuch  perfons  as  wilfully  uncl  ma- 
"  licioufly  pull  down  or  deftroy  turnpikes  or  locks  or 
"  other  works  ere£ted  by  authority  of  parliament,  for  ma- 
"  king  rivers  navigable,  and  that  the  provifioos  by  the  fdUl 
"  a£t  made  for  punifhing/;/^  oflenders  have  been  found  in- 
"  fuftlcient  ;  for  remedy  thereof  and  for  rendering  the  faid 
*{  adt  more  effectual,"  by  f.  i.  makes  the  malicious  xiellroy- 
ing  of  turnpikes  felony,  and  gives  authority  to  traufport 
every  fuch  felon  for  feven  years. 

Returning fr"m         Then  by  f.  2.  it  is  further  enacled,  that  "  \tfitch  offender 
twjfortaii,*,       „        Offenders  (hall  return  into  Great  Britain  or  Ireland  be- 

atutfi. 

«'  fore  the  expiration  of  the  f.iid  term  of  feven  years,  con- 

•    "  trary  to  the  true  intent  or  meaning  hereof,  or  of  the  find 

"  aft  pajfrd  in  the  \Jl  Gco,  2.   (flat.  2.  c.  19.)   he  or  tlu  y  fo 

"  returning  (hall  fufter  death  ag  felons,  and  have  execution 

'«  awarded 
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"awarded  againft  them  as  perfons  attainted  of  felony,  with-  Ch.XXH.  $-2. 
"  out  benefit  of  clergy." 

The  words  in  Italics  mud  refer  to  fuch  as  being  convicted 
of  deftroying  fluices,  &c.  were  fentenced  to  tranfportation 
under  the  ftat.  i  Geo.  2.,becaijfe  none  other  were  tranfport- 
able  under  that  ftatute,  and  therefore  none  other  could  re- 
turn, contrary  to  the  true  intent  and  meaning  of  the  faid  aEt\ 
although  there  be  fome  obfcurity  in  the  claufe  by  the  ufe  of 
the  relative  word  fuck  (fnch  offenders,  &c.)  in  the  beginning 
of  it,  which  mud  mean  fuch  offenders  as  are  fpoken  of  in  the 
preamble  of  the  act,  and  not  merely  fuch  as  are  laft  fpoken 
of  in  the  preceding  enacting  claufe. 

The  third  claufe  enables  the  truftees,  proprietors,  &c.  or  Extxrctt  »//«•»- 
other  perfons  authorized  to  put  in  execution  any  a£t  or  a£ts  /'tWa"* 
of  parliament  for  repairing  of  highways  or  making  rivers  na- 
vigable out  of  the  tolls,  &c.  to  difcharge  the  expences  of  any 
action,  &c.  indictment  or  other  profecution  which  fiiall  be 
commenced  on  account  of  the  deftroying,  &c.  any  turnpike 
gate,  &c.  "  or  any  lock,  fluice,  flood-gate,  or  other  works  on 
"  any  navigable  river,  erected  or  to  be  erected  by  authority 
<f  of  parliament." 

Then  the  ftat.  8  Geo.  2.  reciting  the  act  of  the  firft  and  son.  a.  c.  20. 
fifth  of  Geo.  2.  and  "  that  the  provisions  for  punifhingyj/r^         Cfcg/. 
"  offenders  had  been  found  inefficient,  for  renderirg  the  faid 
"  acts  more  effectual,"  enafts,  "  that  if  any  perfon  or  per- 
**  fons  whatfoever,  after  the  I5th  of  May  1735,  ^ia-'1  either 
<*  by  day  or  night  wilfully  or  malicioufly  pull  down,  pluck 
'"  up,  throw  down,  kvel,  or  otherwife  deltroy  any  turnpike 
«l  gate  (a),  &c.  or  any  lock,  fluice,  flood-gate,  or  other  work*,  (a]  So  much  of 
«'  on  any  navigable  river  ereded  or  to  be  erectfd  by  autho-  *e^M  re." 

9  fpefls  turnpike. 

«'  nry  or  parliament ;  or  forcibly  retcue  any  perfon  or  per-  was  afterward* 
"  fons,  being  lawfully  in  cuftody  of  any  officer  or  other  per-  "^'^g^' 
f<  fon  for  any  of  the  offences  before  mentioned  ;  that  then  Refcuing  cfm- 
««  and  in  any  of  the  faid   cafes  every  perfon  fo  offending,  d'rt' 
"  being  thereof  lawfully  convicted,  fhali  fuffer  death,  as  in 
•.<*  cafes  of  felony,  without  benefit  of  clergy.  ' 

By  f.  2.  perfons  wilfully  and  malicioufly  drawing  up  any 
flood-gate,  fixed  or  made  in  any  wear  or  lock  made  or  to  be 
made,  &c.  upon  any  navigable  river,  for  preferving  the  na. 
vigation  thereof,  are  fubject  to  imprifonment  and  hard  la- 

4  A  hour 
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cii.xxii.  §i*.  bour  for  a  month,  upon  a  fummary  corw&ion  before  two 
L*t*,JluiM,&c.  juices  of  the  peace. 

Trial.  By  £•  3-    "  livery  offence  aforefaid  done  contrary  to  this 

"  a6l  (hall  and  may  be  inquired  of,  examined,  tried,  and 
"  determined  in  any  adjacent  county  within  that  part  of 
"  Great  Britain  called  Eng/atid,  in  fuch  manner  and  form, 
"  as  if  the  fac~l  had  been  therein  committed." 

/We*.  By  f.  5.  Offenders  out  of  prifon  difcovering  and  convift- 

ing  ethers  guilty  of  the  faid  felonies  (hall  be  pardoned. 

By  f.  6.  &c.  a  conditional  remedy  is  given  to  recover  da- 
mages againft  the  hundred. 

Thefe  feveral  ads  having  been  fuflered  to  expire,  were 
all  revived  from  the  rft  of  June  1742,  for  a  certain  period, 
by  the  Hat.  15  Geo.  2,  c.  33.  f,  j.  and  continued  by  the  Hat. 
20  Geo.  2.  c.  47.,  and  finally  made  perpetual  by  the  flat. 
27  Geo.  2.  c.  16.  A  few  years  afterwards  we  find  the  foU 
lowing  law. 

4 Geo.  3.  c.  \i.       'jf}ie  ftatt  4  Qeo  ,t  c.  12.   f.  C.   reciting  that  "  the  laws 
{.  5. 

motion.     **  then  in   being  were  not  fuflicient  for  the  prefervation  of 

<*  the  banks,  flood-gates,  fluices,  and  other  works  belonging 
"  to  rivers  and  dreams  made  navigable  by  a£l  of  parliament, 
"  and  for  maintaining  the  navigation  on  fuch  rivers  and 
*'  dreams,"  enacls,  u  that  from  and  after  the  palling  of 
"  this  act,  if  any  perfon  or  perfons  fliall  wilfully  or  malU 
"  cioufly  break,  throw  down,  damage,  or  dt  ttroy,  any 
tf  banks,  .{bod -gates,  fluices,  or  other  works  •,  or  open  or 
*'  draw  up  any  flood-gate  or  flood-gates,  or  do  any  other 
"  wilful  hurt  or  mifchief  to  any  fuch  navigation,  fo  as  to 
«f  obftruft,  hinder,  or  prevent  the  carrying  on,  completing, 
*c  fupporting,  or  maintaining  fuch  navigation ;  every  fuch 
<f  perfon  or  perfons  fliall  be  adjudged  guilty  of  felony,  and 
««  the  Court  before  whom  fuch  fliall  be  tried  and  convifted 
"  (hall  have  authority  to  order  fuch  perfon  or  perfons  to 
"  be  tranfportcd  for  7  years." 

33.          1 8.  Drainage  Works ^  ^c.  in  particular  Places. 

In  many  inftances  parti-Milar  provifion  has  been  made  by 
the  legifliture  againft  mifchief  of  the  fort  now  defcrioing 
in  paiticular  places.  Amongfl,  others  the  following  are  to 
be  found. 

' 
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..        . 

Powdike  in  Marjb  Land.  P.-.>diktin*uvjb 

land. 


By  flat.  22  Hen.  8.  c.  n.  reciting  that  ill-difpofed  per-  -  — 
fons  had  at  divers  times  "  malicioudy  cut,  cafl  down,  and  "  H-  8m  c-  n> 
"broken  up  parts  of  the  dike  called  the  New  Poii>dieet  in 
"  marfh  land  in  the  county  of  Norfolk,  and  the  broken 
"  dike,  otherwife  called  Oldfield  Dike,  by  marfh  land,  in 
"  the  Ifle  of  Ely,  in  the  county  of  Cambridge,  by  reafon 
*'  whereof,  &c.  the  ground  and  paftures  within  the  country 
"  of  marfh  land,  in  the  counties  aforefaid,  have  been 
"  drowned,  &c.  and  the  inhabitants  within  the  faid  marfh. 
"  land  and  the  level  of  the  fame  put  to  great  charges,"  &c. 
enac"ls,  "  that  every  fuch  perverfe  and  malicious  cutting 
;(  down  and  breaking  up  of  any  part  or  parts  of  the  faid 
<(  dikes,  or  of  any  other  bank,  being  parcel  of  the  rind 
«<  and  uppermofl  part  of  the  faid  county  of  marfh  land 
"  aforefaid,  made  for  the  defence  and  falvation  of  the  fame, 
*{  at  any  time  from  henceforth,  by  any  perfon  or  perfons 
"  committed  and  done,  otherwife  than  in  working  upon 
"  the  faid  banks  or  dikes,  for  the  repairing,  fortifying,  and 
"  mending  of  the  fame,  be  adjudged  felony,"  £c. 

This  ftatute,  which  flood  repealed  after  the  flat.  I  Ed.  d. 
c.  12.  f.  4.  and  i  Mar.  ft.  i.  c.  i.  f.  5.  v/ai  revived  by 
ftat.  2  &  3  Ph.  &  M.  c.  19. 

By  the  ftat.  27  Geo.  2.  c.  19.  for  (amongft  other  things)         §  j  j. 
the  more  effeclually  draining  and-  preferving  the  North  Bed-    B'-'  ';••'<*  ievei> 
ford  level,  and  divers  lands  adjoining  thereto  in  the  manor 


o  a. 

of  Crowland  (f.  49.)    "  For  the  preventing  the  damming  c 
^  up,  (lopping,  throwing  down,  burning,  ice.  or  damaging  0.15  &  60. 
"  any  of  the  rivers,  drains,  &c.  or  other  works  already  made  J" 
«  or  creeled  for  or  towards  draining  the  lands  and  grounds  c. 
«'  contained  within  the  £n'4  f.veral  diftricls  and  diviGons,  or 
*«  any  of  them,  or  hereafter  to  be  made,  &c.  for  the  pur- 
**  pofes  aforefaid,  by  virtue  of  or  under  the  powers  anj  au- 
•'  thorites  of  this  a£t,  it  is  enabled,  that  if  any  perfon  or 
"  pevfons  (hall,    at  any  time    hereafter,     m.ilicioufly    cur, 
«<  break  down,  burn,  demolish,  or  dcilroy,  any  bank,  mill, 
"  engine,  iioot!-gate,  or  fluice  already  made  or  ere£led,  or 
»»  which  ihail,  at  any  time  hereafter,  be  making  or  erecting, 
"  or  made  oreredlcd,  fupported  or  maintained,  for  anfwer- 

4  A  2  "  ing 
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C£'^X!1;^  ]4  "  *nS  ^ie  purpofes  aforefaid;  every  perfori  or  perfons  fo  of- 

Btdfdru  level.  r        •>• 

.  '    tending,  being  thereof  convided,  (hall  be  guilty  of  felony, 

"  without  benefit  of  clergy.  And  if  any  perfon  or  perfons 
"  (hall,  at  any  time  hereafter,  malicioufly  flop,  dam,  or  de- 
"  molifh,  damage,  or  deftroy  any  river,  drain,  water-courfe, 
"  door,  dam,  bridge,  or  other  work  or  works  already  made 
"  or  ereded,  or  which  fhall  at  any  time  hereafter  be  ma- 
"  king  or  erecting,  or  made  or  creeled,  fupported  or  main- 
"  tained,  for  anfwering  the  purpofes  aforefaid  ;  every  per- 
<<  fon  or  perfons  fo  offending,  being  thereof  convided  be- 
"  fore  any  two  or  more  juftices  of  the  peace  for  the  coun- 
"  ties  and  ifle  aforefaid,  or  either  of  them,  &c.  fliall  forfeit 
"  lool.  to  the  commiflioners,  &c.  and  in  default  of  payment 
«  be  fent  to  the  houfe  of  correction  of  the  county  or  ifle 
««  where  fuch  offence  (hall  be  committed,  there  to  be  kept 
«c  to  hard  labour  for  fuch  time  as  fuch  juftices  fhall  dired, 
"  not  exceeding  fix  months." 

§  35.  By  an  aft  of  the  42  Geo.  3.  c.  22.  (of  local  ads)  for  In- 

Norfolk.  ^     dofing  and  draining,  &c.   marfh  lands  and  fens,  &c.  in  the 

Ai  u  CO*  2*  *•  •-  -<  • 

parifh  of  Runham  in  the  county  of  Norfolk,  it  is  enaded, 
(f.  49.)  *'  That  if  any  perfori  or  perfons  (hall  wilfully  and 
*'  malicioufly  cut,  damage,  break  down,  demolifh,  or  deftroy 
<e  any  bank,  mill,  engine,  dam,  floodgate,  bridge,  fluice,  or 
"  tunnel,  already  made,  or  which  (hall  at  any  time  hereafter 
"  be  made  or  ereded,  fupported,  maintained,  or  ufed  for 
«f  anfwering  any  of  the  purpofes  of  this  ad  ;  every  perfon 
*'  fo  offending,  and  being  convided  thereof,  ftiall  be  deemed 
"  guilty  of  felony  ;  and  the  Court  before  whom  fuch  perfon 
"  (hall  be  tried  and  convided  ihall  have  authority  to  caufe 
*.1  fuch  perfon  or  perfons  to  be  tranfported  for  7  years,  or  in 
"  mitigation  of  fuch  punifhment  may  award  fuch  fentence 
"  as  the  law  direds  in  cafes  of  petit  larceny." 

^  -^  Byftat.42Geo-3.c.32.  for  embanking  and  preferving  from 

Devon.        the  fea  certain  lands  fituate  between  Great  Prince  Rock  and 

4aGe(,.3.c.3S.  the  vl|lage  of  Crabtree,  called  Tothill  Bay  and  Lipfon  Bay, 

near  Plymouth  in  the  county  of  Devon,  it  isenaded,  (£.46.) 

"  That  if  any  perfon  or  perfons  fliall  wilfully  and  malicioufly 

"  break,  throw  down,  damage,  or  deftroy  any  of  the  banks, 

*'  mounds^  dams,  or  other  works  to  be  ereded  or  made  by 

**  virtue 
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"  virtue  of  this  act,  every  fuch  perfon  (hall  be  deemed  guilty  Ch.XXH.§36. 

"  of  felony,  and  {hall  on  being  lawfully  convicted  thereof        Dev''"' 

"  be  fubject  to  the  like  pains  and  penalties  as  in  cafes  of 

"  felony;  and  the  Court  before  whom  fuch  perfon  fhall  be 

"  tried  and  convicted  fhall  have  authority  to  caufe  fuch 

"  perfon  to  be  punifhed  in  like  manner  as  felons,  Sec.  or  in 

"  mitigation  of  fuch  punifhment  fuch  Court  may  award 

"  fuch   fentence    as    the    law   directs   in   cafes   of    petit 

"  larceny." 

19.    Weft-India  Docks. 

By  the  act  of  the  39  Geo.  3.  c.  69.  for  improving  the  $37. 
port  of  London,  it  is  enacted,  (f.  4.)  that  if  any  perfon  or  Wft  ixiiadetit. 
"  perfons  whofoever  (hall  wilfully  and  malicioufly  fet  on  fire  (local.)'  ° 
"  any  of  the  works  to  be  made  by  virtue  of  this  act,  or  any 
"  fhip  or  other  veflel  lying  or  being  in  the  faid  canal,  or  in  any 
"  of  the  docks,  bafons,  cuts,  or  other  works  to  be  made  by 
"  virtue  of  this  acl  ;  every  perfon  fo  offending  in  any  of  the 
"  faid  cafes  fhall  be  adjudged  guilty  of  felony  without  benefit 
"  of  clergy.  And  if  any  perfon  or  perfons  fhall  knowingly, 
"  wilfully,  or  malicioufly  demolifh,  break  down,  cut  or  deftroy 
"  any  of  the  works  to  be  made  by  virtue  of  this  aft,  or  any  (hip 
"  or  vtflel  lying  in  the  faid  canal,  or  in  any  of  the  faid  docks, 
cc  bafons,  cuts,  or  other  works  ;  then  every  fuch  offender, 
"  being  convicted  ^  thereof,  (hall  fuffer  punifhment  by  fine, 
*"*  imprifonment,  or  tranfportation,  at  the  discretion  of  the 
"  Ju-'-  ^,  &c.  before  whom  fuch  offender  fhall  be  tried  and 
tf  convicted." 

By  f.  105.    "In  cafe  any  perfon  or  perfons  whofoever  De/lryirg  mor. 
"  fhall  wilfully  or  malicioufly  cut,  break,  or  in  any  manner  ^7^/1'- 
"  deftroy  any  rope  or  other  thing  by  which  any  fhip  or  other  '"  :~c  7^-r-..i. 
««  veffel  lying  in  the  faid  canal,  or  in  any  of  the  faid  docks, 
"  bafons,  or  cuts,  or  in  anyplace  or  places  in  the  River  Thames, 
"  between   London   Bridge  and  the  mouth  of  the  River  Leat  yt      $  {  , 
"  fhall  be  moored  or  faftened,  fuch  perfon  or  perfons  fhall, 
"  for  every  fuch  offence,  forfeit  and  pay  a  fum  not  exceed- 
"  ing  io/."  &c. 

20.  The  King's  Ships,  Dock  Yards,  &c. 

The  cfFence  of  embezzling  the  King's  (lores  has  been  be-        §  38. 

fore  treated  of;  and  further  the  flat.  12  Geo.  -3.  c.  24.  en-  JF*z'>Jhf> 

•  ,   ,  +**/*•&!* 

4^3  titled  1  2  Geo  : 
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Ch;xxn.§38.  titled  "  An  aft  for  the  better  fecuring  and  preferring  his 

^ksf&c!      "  Majefty's  dock-yards,  magazines,  fhips,  ammunition  and 

,  —    "  ftores,"  reciting  that  "  Whereas  the  fafety  and  preferva- 

"  tion  of  his  Majefty's  fhips  of  war,  arfenals,   magazines, 

"  dock  yards,  rope  yards,  victualling  offices,  military,  naval, 

"  and  victualling  ftores,  and  the  places  where  fuch  ftores 

*'  are  kept  or  depofited,  either  within  this  realm,  or  in  any 

"  of  the  iflands,  countries,  forts,  or  places  thereunto  belong- 

"  ing,  is  of  great  importance  to  the  welfare  and  fecurity  of 

"  the  kingdom  ;"  enacts,  "  that  if  any  perfon  or  perfons  fhall, 

JTiifullv firing     "  either  within  this  realm,  or  in  any  of  the  iflands,  countries, 

«/w«r,  J«JK  *  "  f°rts>  or  places  thereunto  belonging,  wilfully  and  malici- 

y**dt,  &t.  fth-  "  oufly  fet  on  lire,  or  burn  or  otherwife  deftroy,  or  caufe  to 

"  be  ftt  on  fire,  or  burnt  or  otherwife  deftroyed,  or  aid,  pro- 

"  cure,  abet  or  ailift  in  the  fctting  on  fire,  or  burning,  or 

"  otherwife  deflroying  of  any  of  his  Majefty's  fhips  or  veflels 

11  of  war,  whether  the  faid  fhips  or  veflels  of  war  be  on  float 

*'  or  building,  or  begun  to  be  built  in  any  of  his  Majefty's 

11  dock-yards,  or  building  or  repairing  by  contract  in  any  pri- 

u  vate  yards,  for  the  ufe  of  his  Majefty  ;  or  any  of  his  Ma- 

'  jefty's arfenals,  magazines, dock-yards, rope-yards,  victual- 

"  ling  ofiices,.or  any  of  the  buildings  erected  therein  or  be- 

u  longing  thereto  ;  or  any  timber  or  materials  there  placed, 

"  for  building,  repairing,  or  fitting  out  of  fhips  or  veflels  -,  or 

"  any  of  his  Majefty's  military,  naval,  or  victualling  ftores, 

"  or  other  ammunition  of  war  ;  or  any  place  or  places  where 

*'•  any  fuch  military,  naval,  or  victualling  ftcres,  orot:*»r  am- 

"  munition  of  war  is,  are,  or  fhall  be  kept,  placed,  cr  depo- 

"  fited  j  that  then  the  perfon  or  perfons  guilty  of  any  fuch 

"  offence,  being  thereof  convicled  in  due  form  of  law,  fhal! 

"  be  adjudged  guilty  of  felony^  without  benefit  of  clergy." 

1'naL  liy  f.  2..  "  any  peifon  wlio  fhall  commit  any  of  the  offence-; 

*'  before  mentioned,  in  any  place  out  of  this  realm,  may  be 

<c  indicted  and  tried  for  the  fame,  eilii^r  in  any  fiiire  or  county 

<c  within  this  realm,  in  like  manner  and  form  as  if  fuch  ol- 

"  fence  had  been  committed  within  the  faid  lhi:e  or  county, 

"  or  in  fuch  iflaiul,  country,  or  place  where  inch  offence  fivall 

'*  have  been  actually  committed,  ns  his  Majefty,  ' 

4<  ecc.  may  deem  mod  expedient  for  bringing  1'u-ch  offender  to 

'f  juitice  j  any  law,  ufage,  or  cuftom  notxvitliftanding." 

2.       .Cognizance  of  f:ir.i!ar  cficncfs  is  given  to  Courts  Martial 
by  the  u..vul  articles  of  war,  f,  24.  a;;d  25. 

y  21.  Ai 
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Ch.  XXII.  §:9. 

21.   Private  Ships ,  Wrecks •,  &c.  *  'f''    - 

The  flat.  22  &  23  Car.  2.  c.  1 1.  f.  12.  reciting  that  «  it         §  39. 
"  often  happens  that  matters  and  mariners  of  (hips  having     r^"££t' 
"  infured  or  taken  upon  bottomry  greater  fums  of  money  c. 
<«  than  the  value  of  their  adventure,  do  wilfully  caft  away, 
*'  burn,  or  otherwife  deftroy  the  (hips  under  their  charcre,  to  . 

......  .  l"J:  iOtt,  SCO. 

"  the  merchants  and  owners  great  lols  ;  for  the  prevention 
"  thereof  for  the  future  enatb,  that  if  any  captain,  mafter, 
*<  mariner,  or  other  officer  belonging  to  any  (hip  fhall  wilfully 
"  caft  away,  burn,  or  otherwife  deftroy  the  (hip  unto  which 
"  he  belongeth,  or  procure  the  fame  to  be  done,  he  {hall 
"  fuffer  death  as  a  felon." 

By  ftat.  i  Ann.  ft,  2.  c.  9.  f.  4.  "For  the  effectual  pre-  i  Ann.  ft. a. 
*c  venting  the  wilful  cafting  away,  burning,  or  otherwife  de-  c<  9' 
"  ftroying  by  mafters   and  manners  of  fhips  under  their 
"  charge,  it  is  enaded,  that  if  any  captain,  mafter,  mariner, 
<f  or  other  officer  belonging  to  any  fhip,  fhal!,  after  the  1 2th 
<f  of  February  1702,  wilfully  caft  av.-ay,  burn,  or  otherwife 
*'  deftroy  the  (hip  unto  which  he  belongeth,  or  procure  the 
"  fame  to  be  done,  to  the  prejudice  of  the  owner  or  owners 
"  thereof,  or  of  any  merchant  or  merchants  who  fhall  load 
«'  goods  thereon,  he  fhall  fuffer  death  as  a  felon." 

And  by  f.  5.  "all  and  every  the  faid  offence  and  offences   . 
<{  committed  on  the  high  feas,  or  where  the  Admiralty  hath  Vlde  foft- 
"  jurifdiclion,  fhall  be  inquired  of,  tried,  &c.  and  judged  in 
"  fuch  (hires  and  places  in  the  realm  as  (hall  be  limited  by 
"  the  Queen's  commiffion  under  the  great  fral,  in  fuchman- 
tl  ner  and  form  as  by  ftat.  28  Hen.  8.  c.  15  is  directed  for  the 
"  trial  of  pirates,  and  all  and  every  perfon  and  perfons  who  7-7^  tit.  PJ>J.->. 
«'  (hall  be  convicted  of  any  of  the  faid  offence  or  offences  laft 
"  mentioned,  or  fhall  (land  mute,  or  peremptorily  challenge 
"  above  20  of  the  jury,  fhall  fuffer  death  without  benefit  of  Excluded  t'.crg). 
"  clergy." 

The  ftat.  12  Ann  ft.  2.  c.  18.  entitled  "  An  aft  for  pre-        c  ^Qt 
"  ferving  all  fuch  (hips  and  goods  thereof  which  (hall  happen  S-.'-tiin  ,-iflrrfi 
"  to  be  forced  on  fhore  or  ftranded  upon  the  coafts  of  this  '{f^'\^^ 
"  kingdom  or  any  other  of  her  Majeftj's  dominions,"  re-  c  u. 
citing  *'  that  great  complaints  had  been  rr.nde  by  merch^r**,     - 
4  A  4 
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Ch.xvu.  §40.  "  as  well  her  Majefty's  fubje£ls  as  foreigners  trading  to  and 

'*"' "  from  this  kingdom,  that  many  (hips  of  trade   have  un- 

"  fortunately  near  home  run  on  fhore  or  been  flranded  on 
"  the  coaft  thereof,  and  that  fuch  fliips  have  been  barba- 
"  rouily  plundered  by  her  Majefty's  fubje&s,  and  their  car- 
«'  goes  embezzled, "&c.  provides  that  the  (heriffs  and  other 
peace  officers,  &c.  and  ofTieers  of  the  cuftoms,  (hall,  on  the 
application  of  any  commander,  or  chief  officer  "  of  any  (hip 
«'  or  veflel  of  any  of  her  Majefty's  fubje£ts  or  others  being 
"  in  danger  of  being  ftranded  or  run  on  (hore,  or  being 
"  ftranded  or  run  on  (here,'*  give  their  afliftance,  &c.  and 
are  empowered  to  command  the  conftables  of  the  neareft 
ports  to  fummon  as  many  men  as  (hall  be  neceffary  to  affift, 
&c.  ;  and  if  there  be  any  man  of  war,  or  merchant  (hip  or 
veflel  riding  at  anchor  near,  any  of  the  faid  officers  of  the 
cuftoms  or  cor.ftables  are  required  to  demand  affiftance  of 
the  fuperior  officers  of  fuch  (hip,  to  aid  fuch  veflei  in  diftrefs, 
who  in  cafe  of  rrfufal  or  neglect,  (hall  forfeit  tool,  to  be 
recovered  in  an  adion  of  debt,  &c.  by  the  fuperior  officer  of 
the  fhip  fo  in  diltrefs. 

Terf-.m  entering  By  f.  3.    "If  any  perfon  or  perfons  whatfoever  (befides 

fit  withm         (i  thofe  empowered  by  the  faid  officer  of  the  cuftoms,  or  his 

"  deputy,  or  the  conftables- as  aforefaid)  (hall  enter  or  en- 

*f  deavour  to  enter  on  board  any  fuch  (hip  or  veflel  fo  in 

".  diftrefs  as  aforefaid,  without  the  leave  or  confent  of  the 

"  commaniier  or  other  fuperior  officer  of  the  faid  (lu'p,  or 

<c  of  the  faid  officer  of  the  cuftoms,  &c.  or  fome  or  one  of 

**  them  employed  for  the  ferviceand  prefervation  of  the  faid 

tr  noiftng  or       "  (hip  or  veflel  as  aforefaid  ;  or  in  cafe  any  perfon  (hall  mo- 

binJerhg  otteri     (l  jeft  him,  them,  or  any  of  them  in  the  fa v ing  of  the  faid 

in\a<vtng  tbf  fhip.  ' 

fid*  yort   tioj.  ({  (hip,  veflel,  or  goods,  or  (hall  endeavour  to  impede  or 

'**'  *'       "  hinder  the  faving  of  any  fuch  fhip,   veflel,  or  goods ;  or 

,  <c  when  any  fuch  goods  are  faved,  fiiall  take  out  or  deface 

"  the  marks  of  any  fuch  goods,  before  the  fame  (hall  be  ta- 

"  ken  down  in  a  book  or  books  for  that   purpofe  provided 

"  by  the  commander  or  ruling  officer  and  the  firft  officer  of 

fjol'  mate  d'.ullt  "  the  cuftoms  as  aforefaid  ;  fuch  perfon  or  perfons  (hallt 

•a'isfaffha  to        ({  within    2o   davs,   make  double   fatisfaclion  to   the  party 

party  grieved  at  iVr          •  ri  -n- 

d-.cr*  -.on  Africa    <c  grieved,  at  tlie  dilcretion  or  the  two  next  jultices  of  peace, 

rnavfirtm    <.rbe    f(    or  in  defaujt    thereof  Oiall,    by    fuch  j ufticCS  of   peace,     be 

Jenr  to  h-.iife  uf  '       }  •> 

(**&**  fa  rt    "  feht  to  the  next  hoafe  of  Correction,  where  he  (hall  con- 

"••••''•-'•  +r       .  • 

"  tmue 
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«5  tinue  and  be  employed  in  hard  labour  by  the  fpace  of  12  Cb.XXU.  $40. 

«  months  then  next  enfuing.     And  that  it  (hall  be  lawful         Slift' 

"  for  any  commander  or  fuperior  officer  of  the  faid  fhip  or 

"  veffel  fo  in  diftrefs  as  aforefaid,  or  for  the  faid  officer  of 

"  the  cuftoms  or  conftables  on  board  the  fame  (hip  or  vef- 

**  fel,  to  repel  by  force  any  fuch  perfon  or  perfons  as  (hall 

**  without  fuch  leave  or  confent  from  the  faid  commander 

'*  or  fuperior  officer,  or  the  faid  officer  of  the  cuftoms  or 

"  his  deputy,  or  fuch  conftables  as  aforefaid,  prefs  on  board 

"  the  faid  (hip  or  veflel  fo  in  diftrefs,  as  aforefaid,  and  there- 

'*  by  moleft  them  in  the  prefervation  of  the  faid  {hip  or  vef- 

t(  fel  fo  in  diftrefs  as  aforefaid." 

Then  by  f.  5.    "  If  any  perfon  or  perfons  (hall  make  or        *  .  lt 
<f  be  affifting  in  the  making  any  hole  in  the  bottom,  fide,  Making  kola  i* 
"  or  any  other  part  of  any  (hip  or  veflel  fo  in  diftrefs  as  J?reit,&" 'felony 
(<  aforefaid,  or  fhall  (leal  any  pump  belonging  to  any  (hip  or  ^J^out  clergy. 
"  veflel  fo  in  diftrefs  as  aforefaid,  or  (ha!l  be  aiding  or  abet- 
"  ting  in  the  ftealing  fuch  pump  as  aforefaid,  or  (hall  wilfully 
"  do  any  thing  tending  to  the  immediate  lofs  or  deftruc~Uon 
"  of  fuch  (hip  or  veflel ;  fuch  peifon  or  perfons  (hall  be  guilty 
"  of  felony,  without  benefit  of  clergy." 

This  act  was  made  perpetual  by  the  flat.  4  Geo.  i.  c.  12.  Made  pcrpetuil 
with  a  provifo  (f.   2.)  faving  the  Admiralty  jurifdiclion  of  by4Gso-  i. 
the  Cinque  Ports,  and  the  officers  thereto  belonging,  who  are  Saving  Aimrel- 
empowered  to  put  the  act  in  force  within  their  jurifdidion.    e^fjv£^ 

And  by  f.  3.    "  for  the  effectual  preventing  the  wilful  4Geo.  i.  c.  12. 
"  cafting  a\vay,  burning,  or  otherwife  deftroying  of  (hips  by  ^^^wy*  "9*»*» 
"  the  owners,  mafters,  and  mariners  thereof  and  thereto  be-  y?<- 9  /•£/;.>/>*  e» 
tf  longing,  it  is  enadled,  that  if  any  owner  of,  or  captain,  ItXw^rw 
c<  mafter,  mariner,   or  other  officer  belonging  to  any  (hip,  &'• ; 
"  fhall,  after   the  24th  of  June  1718,  wilfully  caft  away, 
"  burn,  or  otherwife  deftroy  the  (hip  of  which  he  is  owner, 
"  or  unto  which  he  belongeth,  or  in  any  manner  of  wife  di- 
"  reel  or  procure  the  fame  to  be  done  to  the  prejudice  of 
"  any  perfon  or.  perfons  th  \t  (hall  underwrite  any  policy  or 
**  policies  of  infurance  thereon,  or  of  any  merchant  or  mer- 
'*  chants  that  fhall  load  goods  thereon,  he  (hail  fufter  death." 
This  proviGon   is  explained   and  enforced   by  the   flat.  1 1   u  Geo.  1.0.29. 
Geo.  i.  c.  29.  f.  5.  &  6  ,  which  reciting  the  laft-mentioned  ^//^  ^a^. 
aft,  and  that  "  fome  doubts  had  arifen  touching  the  nature  :>rgjbiptby<nDK- 
8  of  er>maJier>or 
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Ch.XXH.  §41.  of  *c  the  offence  provided  again  ft  by  the  faid  recited  a£r> 

Skips.         ft  ancj  the  trjai  ancj  punifhment  to  be  had  and  inflided  for 

"  the  fame,  therefore  enads  and  declares  that  if  any  owner 

manner,  to  pre-  . 

judice  irfurers        lt  of,  or  captain,  mafter,  officer  or  mariner  belonging  to  any 
//>«-«,,«•««•-    «<  ft;    or  veffel   flr<1n   after  the  2  th  of  june  wilfully 

chants,  having  J  t     j  >  j 

laden  gads  on  "  caft  away,  burn,  or  otherwife  deftroy  the  flap  or  veffel 
"  °*  wnich  he  is  owner,  or  to  which  he  belongeth,  or  in 
"  anywife  dired:  or  procure  the  fame  to  be  done,  with  in- 
"  tent  or  defign  ,to  prejudice  any  perfon  or  perfons  that  hath 
"  or  fhall  underwrite  any  policy  or  policies  of  infurance 
<{  thereon,  or  of  any  merchant  or  merchants  that  (lull  load 
"  goods  thereon,  or  of  any  owner  or  owners  of  fuch  fhip 
"  or  veffel  ;  the  perfon  or  perfons  offending  therein,  being 
"  thereof  lawfully  convided>  fliall  be  deemed  and  adjudged 
"  a  felon  or  felons,  and  fliall  fuffxr  as  in  cafes  of  felony* 
"  without  benefit  of  clergy*" 

frijf.  Sed.  7.  enads,  »  that  if  any  of  the  faid  offences,  in  wil- 

"  fully  cafting  away,  burning,  or  otherwife  deftroying  any 


ante,  807.  and  «  {^jp  or  vtft}>\  as  aforefaid,  fliall  be  committed  within  the 
c.  jg.  f.  8.  "  body  of  any  county  of  this  realm,  the  fame  fliall  and  may 
'"  be  inquired  of,  tried,  determined,  and  adjudged  in  the 
"  fame  Courts,  in  fuch  manner  and  form  as  felonies  done 
"  within  the  body  of  any  county  by  the  laws  of  this  reulm 
"  are  to  be  inquired  of,  &c.  And  if  any  of  the  faid  of- 
"  fences  fliall  be  committed  upon  the  high  feas,  the  fame 
"  fliall  be  inquired  of,  &c.  before  fuch  court,  and  in  fuch 
"  manner  and  form  as  by  flat.  28  Hen.  8.  (c.  15.)  entitled 
"  fs"  piwtes,  is  directed  and  appointed  for  the  inquiring,  &c- 
»'  of  felonies  done  upon  the  high  feas." 

. 

§  42.  Upon  the  conftrucllon  of  the  ads  of  the  4  &  1  1  Geo.  i  . 

What  a  cajl',r,g     it  has  been  ruled,   th,it  if  the  fliip  be  only  run  aground  OF 

away  or  d<flr^y-     n  r  n,  .  .. 

in~  Jtranc'ed  upon  a  rock,  and  be  niter\v,m!s  got  oft  in  a  condi- 

tion capable  of  bcin?  e;ifily  refitted,  (he  cannot  be  fa'ui  to  be 

caft  aivay  or  Jefirtyed\  and  therefore  it  4s  not  within  either  of 

De  Londo's  c  ife,  thefe   iiatutcs.     Upon   this  dillinclion  Auguflin   de  Londo, 

fu1ri"6  J  9lh    the  m'after  of  a  vSpaniHi  vefiel,  called  Kl  Principi  de  Kfpana, 

aMS.Suin.szj.  \va§  acquitted   at  an  Admiralty  fufTion  holden  before  Sir  T. 

Salufbury,  and  Ycires  and  Aftou,  jiiiliccs. 

th  pryudi"         ^  the  .infurance  be  oniv  on  the  ortzo,  and  not  on  the  fhip, 


underwrites.    jt  j        t    ^^j^,,  't}ul  Branch  of  die  flatules  relating  to   the 
M.i.  sum.  325. 
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prejudice  of  underwriters :  for  the  words  are  «  to  the  prs-  Ch.xxn.§47. 
"  judice  of  any  perfon  that  (hall  underwrite  any  policy  of        ""**' 
"  infurance  tLvrecn,'  (hips  or,  ly  being  before-mentioned  5 
and  penal  ftatutes  are  to  be  conftrued  ilricUy. 

At  the  Admiralty  Seflions  holden  at  the  Old  Bailey  on  p0w'»Cafe 
the  2jth  of  February  1754,  before  Adams  B.,  Sir  Thomas  °  B  :"54> 
Salufbury  Knt.   Judge  of  the  court  of  Admiralty,  Sir  T. 
Birch  Knt.  and  others,  John  Larcey  and  John  Lloyd  were 
indi&ed  on  the  flat,  n  Geo.  i.    c.  29.  for  unlawfully  burn-  wnetke 
ing  and  deftroyine  the  fhip  Nightingale,  whereof  T.  Benfon   -••*"' 4  Geo.  t. 

'    •  u    •  ,    r        J      i.  •  C'  l*-ur" 

was  owner,  with  intention  to  deiraud  the  underwriters  ttkag  te  ttujkip. 
therein  named  ;  and  Thomas  Pow  was  charged  in  the  fame 
indictment  as  on  acceflary  before  the  fact,  for  counfelling 
and  advifing  the  faid  Lancey  and  Lloyd  to  commit  the 
felony  aforefaid.  It  appeared  in  evidence  that  Benfon,  the 
owner  of  the  (hip,  rented  the  ifland  of  Lundy,  fituated  in 
the  mouth  of  the  Briftol  channel,  near  the  middle,  between 
Devonshire  and  Pembrokefhire,  (long.  4.  40.  W.,  lat.  6c. 
25.  N.)  but  within  the  county  of  Devon.  That  Pow  was  a 
taylor  and  falcfman,  living  near  the  point  of  Appledore,  a 
town  in  Kent.  That  the  (hip  was  freighted  with  fait,  dry 
goods,  maunds  of  pewter,  and  a  calk  of  combuftibles,  and 
infured  by  Benfon  for  400!.  from  Appledore  to  Maryland. 
That  Pow  (hipped  the  feamen  on  board  at  Appledore,  and 
fhe  failed  from  thence  to  Lundy  ifland,  where  the  dry  goods 
and  pewter  were  unloaded  and  buried  under  ground  among 
the  rocks.  That  while  the  vcflcl  lay  in  Lundy  toad,  in  four- 
teen fathoms  water,  Pow  went  on  board  her,  and  gave 
feveral  of  the  crew  notes  of  hand,  promifmg  to  pay  them  a 
certain  fum  of  money,  as  a  compenfation  for  their  clothes, 
&c.  in  cafe  the  Jbip  was  loft  by  any  misfortune  between  tkzt 
place  and  the  cape  cf  Virginia  en  her  outward-faund  faffcgc. 
That  Pow  returned  on  fhore ;  the  Ihip  fet  fail ;  and  the 
morning  after,  Lancey  the  captain  gave  orders  to  fet  the 
(hip  on  fire,  which  was  accordingly  done.  The  jury  ac- 
quitted Lloyd,  and  found  Lancey  guilty  (a}.  They  alfo 
found  fpecially,  "  That  Thomas  Pow,  before  the  faid  felony 
«  was  commiKcd  by  Lancey,  did,  near  the  ifland  of  Lundy 
11  withiu  the  county  of  Devon,  incite,  See.  and  counfcl  the 

(«)  He  was  executed  a;  Execution  Dock  on  Friday  Jure  -•>,  i-.-. 

"   fdid 
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ch.  xxii.  §42.  «  faid  John  Lancey  to  commit  the  fame;  but  that  the  fau! 
*"'         f<  T.  Pow  was  neither  owner,  mafter,  captain,  or  mariner 
«  of  the  faid  fhip." 

Upon  the  verdi£l  two  queftions  were  fubmitted  to  the 
opinion  of  the  Judges  :  firft,  Whether  an  acceffary  upon  the 
land  to  the  offence  of  burning  a  fhip,  which  offence  is  after- 
wards committed  upon  the  high  feas,  be  within  the  jurifdic- 
tion  of  the  court  of  Admiralty?  or,  Whether  he  ought  not 
to  be  indicted  and  tried  at  the  affizes  for  the  county  within 
which  his  offence  was  committed  ?  fecondly,  Whether  Tho- 
mas Pow,  being  a  perfon  in  trade,  living  at  Appledore  point, 
and  found  by  the  verdict  not  to  be  either  owner,  mafter, 
captain,  or  mariner  of  the  veffel  burnt,  were  within  the  mean- 
ing of  the  ftat.  4  Geo.  i.  c.  12.  explained  by  n  Geo.  i. 
c.  29.  f.  6.  upon  which  the  indictment  was  founded  ;  that 
ftatute  only  faying,  "  That  if  any  owner,  captain,  mafter, 
"  mariner,  or  other  officer  belonging  to  any  fhip,  fhall  wil- 
««  fully  burn,"  &c.  ?  The  Judges  were  of  opinion,  that 
Thomas  Pow,  upon  the  finding  of  the  jury,  was  not  an 
offender  within  the  meaning  of  the  ftat.  4  Geo,  i.  c.  12. 
but  they  gave  no  opinion  upon  the  firft  point. 

x  4.,  Many  cffences  however  of  this  nature  may  be  committed 

offerees  agairji     by  perfons  not  belonging  to  the  particular  fhip. 

fbifs  cjfrrangers. 

?iu«derordt-          Thus  the  entering  by  force  on  board  any  fhip  in  diftrefs, 

jtrutthn  ofgnds  and  destroying  the  marks  on  the  goods,  is  punifhable  as  a 
mifdemeanor  on  fummary  conviction  before  magiftrates  by 

ia  Ann.  ante,  the  ftat.  12  Ann.  ft,  2.  c.  1  8.  f.  3.  in  the  manner  and  under 
the  circumflances  therein  fet  forth.  The  principal  object 
of  that  provifion  was  certainly  to  guard  againft  thievery  and 

I  Geo.  T.  c.  2.4.  plunder.     With  the  fame  view  the  ftat.  8  Geo.  i.  c.  24* 

n"e>  p<  J  before  ftated  punilhes  as  pirates  fuch  as  forcibly  enter  mer- 

chant fhips,  and  throw  overboard  or  deftroy  any  part  of  the 

goods  or  merchandizes  belonging  to  the  fame,  though  the 

ihip  itfelf  be  not  carried  off.     And  this  was  again  followed 

26  Geo.  a.c.  49.  up  by  the  ftat.  26  Geo.  2.  c.  19.  f.  i.  whereby  "  If  any  per- 

'       16'  "  fon  or  Perfons  flla11  plunderJ  ftea'j  take  away>  °r  d<ftr°y 


6  s 

any  goods  or  merchandizes  or  other  effects,  from  or  belong- 
ing to  any  (hip  or  veffel  of  his  Majefty's  fubjefts  or  others, 
«'  which  (hall  be  in  diftrefs,  or  which  fhall  be  wrecked, 
"  loft,  ftranded,  or  caft  on  fhore  in  any  part  of  his  Ma- 

jetty's 


Malicious  or  Fraudulent  Mifcbief.  1 1  o  I 

"  jefty's  dominions,  (whether   any  living  creature  be  on  ch.xxn.  $4-. 
<«  board  fuch  vefiel  or  not  (a),)  or  any  of  the  furniture, 
**  tackle,  apparel,  proviGon,  or  part  of  fuch  (hip  or  veflel ; 
"  or  (hall  beat  or  wound  with  intent  to  kill  or  deftroy,  or  Olftr-jairg  tl.t 
«  fliall  otherwife  wilfully  obftrutt  the  efcape  of  any  perfon  f$*S£? 
"  endeavouring  to  fave  his  or  her  life  from  fuch  (hip  or  vef-  Ante>  4=-- 
"  fel,  or  the  wreck  thereof:  or  if  any  perfon  or  perfons  Pu-t'.-.g utfa'Jt 
"  (hall  put  out  any  falfe  light  or  lights,  with  intention  to  %*"."^"£ 

*  Jb-.fi  ittta  danger. 

r  bring  any  (hip  or  veflel  into  danger ;  then  fuch  perfon  or 
"  perfons  fo  offending  (hall  be  deemed  guilty  of  felony, 
"  and  being  lawfully  convicted  thereof,  (hall  fuffer  death  as 
(f  in  cafes  of  felony,  without  benefit  of  clergy." 

The  act  then  makes  feveral   provifions  againft  the  plun-  Triii. 
dering  of  veflels  loft  or  ftranded,  and  for  the  detection  and  Ante»€49- 
punifhment  of  offenders.     And  then  by  f.  8.  regulates  the 
trial  in  manner  before  dated. 

S.  12.  errtpowers  any  one  juftice  cf  the  peace,  or  more  Jujt':at  tf  peaa 
"  in  cafe  of  need  and  in  the  abfence  of  the  fheriff,  to  take  ISA&LT 

ref-rcji  wtsiencc, 

f  fufficient  power  of  the  country  to  reprefs  all  unjuft  vio- 
"  lence,  and  duly  to  enforce  the  execution  of  the  act." 

S.  i<5.  enacts  that  the  ftat.  12  Ann.  ft.  2.  c.  18.  and 
4  Geo.  i.  c.  12.  "  (hall  in  all  things  remain  in  full  force 
"  fave  only  fo  far  as  the  fame  are  altered  cr  changed  by  this 
"  prefent  a&." 

By  f.  1 8.  the  act  is  not  to  extend  to  Scotland. 

Again  by  ftat.  2  Geo.  3.  c.  28.  f.  13.  for  the  preventing        $44. 
thefts  and  frauds  by  perfons  navigating  boats  on  the  river  Irt  'Ttama. 
Thames;  "  If  any  perfon  cr  perfons  (hall  cut,  damage,  or  Can^f  •rJb? 
u  fpoil,  any  cordage,  cable,  buoys,  buoy  rope,  head-faft,  Tf*1'"?  "»•<%*» 

,         ,  n      r       j  i  -ii.         ^f.  ?i -L'A  into* 

•'  or  other  talt,  nxed  to  any  anchor  or  moorings  belonging  t» fteal, ir<uf- 

<f  to  any  (hip  or  veflel  at  anchor  or  mooring  in  the  river  ?* :~ 

"  Thames,  or  any  rope  ufed  for  the  purpofe  of  mooring  Ante,  f.  37. 

"  or  rafting  mafts  or  timber;  or  (hall  be  aiding  or  aflifting 

"  therein ;  with  an  intent  to  fteal  the  fame ;  fuch  pcrfon 

"  or  perfons  (hall,  being  convicted  thereof-  on  the  oath  of 

"  two  or  more  credible  witnefles,  be  tranfported  to  fome  of 

<c  his  Majcfty's  plantations  in  America  for  7  years,  accord- 

"  ing  to  the  laws  no\v  ia  force  for  the  transportation  of 

f  felons." 

(«}    Filt  ant- ,  6^8.  B. 
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CJi,  XXll.  §44.       As  tlus  claufe  docs  not  exprefsly  declare  the  offender*  te» 

^        '*"'          be  felons,  it  is  fubje£l  to  the  like  obfervations  as  were  before- 

Antt/  7S3l4.      noted  in  refpect  of  the  preceding  claufe  of  the  fame  ftatutc 

againft  receivers  of  goods  ftolen  from  ftich  fhips  :  and  feems 

by  the  opinion  of  the  legiflature  expreffed  in  the  flat.  39  8c 

40  Geo.  3.  c.  87.  f.  22.  to  reft  in  mifdemeanor, 

Qiflruffing  txt.  Alfo  by  f.  19.  "  In  cafe  any  perfon  or  perfons  a&ing  in 
"  the  execution  of  any  of  the  powers  granted  by  this  aft, 
«*  (hall  be  obftructed  therein;  every  perfon  fo  obftrutting, 
"  and  all  fuch  as  fliall  a£l  in  their  affiftance,  (hall,  on  being 
"  thereof  convicted  before  the  juftices  of  the  peace  at  the 
"  general  or  quarter  feffions  of  the  county  or  city  adjoining 
"  to  the  faid  river,  upon  the  oath  of  two  or  more  credible 
"  witneffes,  be  tranfported  to  any  of  his  Majefty's  planta- 
s-(  tions  in  America  for  feven  years,  according  to  the  laws 
<<  now  in  force  for  the  tranfportation  of  felons." 
This  by  f.  2.3.  fliall  be  deemed  a  public  aft, 

§4£.  Alfo  the  naval  articles  of  war  provide,  by  article  26.   that 

King  ijkipf  nil-  ft  Care  (hall  be  taken  in  the  conducting  and  (leering  of  any 

pJrfy'rMing      *'  °^  ^s  Majefty's  fliips,  that  through  wilfulnefs,  negligence* 

<twn,&c.  otben.  «  or  other  defaults,  no  flap  be  (branded,  or  run   upon  any 

"  rocks  or  fands,  or  fplit,  or  hazarded  ;  upon  pain  that  fuch 

"  as  fliall  be  found  guilty  therein  be  punifhed  with  death, 

"  or  fuch  other  punifhment  as  the  offence  by  a  court  mar-. 

"  tial  (lull  be  judged  to  deferve." 

§  46.  By  flat.  33  Geo.  3.  c.  67.   f.  3.  (made  perpetual  by  flat, 

g^Gco.  3.  c.  67.  41  Geo.  3.  c.  19.)  "if  any  feaman,  keelman,  cafter,  or  fhip 

Seamen,  &C.  .  r  r  n      n 

wilfully  fetting          carpenter,  or  other  perlon  or  perfons,  mall,   at  any  time 
re  to  anbi,  to  it  after  the  24th  of  Tune    17OQ,  wilfully   and   malicioufly 


n-         i       i  rr  , 

*«.  burn  or  fet  lire  to  any  (hip,  ked,  or  other  venel  ;  every 
"  perfon  fo  offending,  and  being  thereof  lawfully  convi<TUd, 
"  in  any  court  of  oyer  and  tfrminer,  to  be  holden  in  and 
*c  for  the  county,  &c.  or  dillricl  wherein  the  offence  was 
'*  committed,  fliall  be  adjudged  guilty  of  felony  without 
"  benefit  of  clergy." 

i>-dd-  prying  w  And  by  f.  6.  "  If  any  feaman,  k^elman,  carter,  fljip- 
<i.im.->ginr^'.tm  ((  carpenter,  or  other  perfon  or  perfons,  fliall  after  the  24th 
mtaat,teh  "  of  June  1793,  wilfully  and  malicioufly  dc-llroy  or  dam:i«»e 


};ecjj  or  otjier  ytflj;^  (othcrwifc  than   by   fire,) 

(<  every 
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"  every  feaman,  keelraan,  cafler,  (hip-carpenter,  and  other  Ch.XXH.^46. 

"  perfon  fo  offending,  and  being  thereof  lawfully  convi&ed  >f>'' 

11  upon  any  indi£lment  to  be  found  againft  him,  her,  or 

"  them,  in  any  court  of  oyer  and  terminer,  or  general  or 

"  quarter  feflions  of  the  peace,  to  be  holden  refpe&ively  in 

««  and  for  the  county,  &c.  or  diftricl  wherein  the  offence 

<«  was  committed,  fhall  be  adjudged  guilty  of  felony,  and 

«'  fiiail  be  tranfported  to  fome  of  his  Majefty's  dominions 

*'  beyond  the  feas,  for  any  fpace  of  time  or  term  of  years 

"  not  exceeding  14  years  nor  lefsthan  feven  years." 

By  f.  7.  in  cafe  any  of  the  faid  offences  (hall  be  committed  Trwi 
"  on  the  high  feas,  then  and  in  every  fuch  cafe  the  offence 
"  or  offences  fo  committed  fhall  be  triable,  and  the  perfon 
"  or  perfor.s  fo  offending  may  be  profecuted  and  tried  by 
**  virtue  of  this  a£l  in  any  feffion  of  oyer  and  terminer  and 
"  gaol  delivery,  for  the  trial  of  offences  committed  on  the 
"  high  feas,  within  the  jurifdiclion  of  the  Admiralty  of 
"  England,  &c. 

By  f.  8.  "  No  perfon  Hiall  be  profecuted  by  virtue  of  this  LiasitM-- 

.  for  any  of  the  offences  aforefaid,  unlefs  fuch  profecu- 
"  tbn  be  commenced  witlun  12  calendar  months  after  the 
<l  offence  committed." 


CHAP.     XXIII. 

THREATENING  LETTERS  OR 
WRITINGS. 


Statutes.  -  -  -  §  i . 

ByStat.  9  Geo.  i.  c.  22.  fending  Letter  without  Name, 
or  with  fictitious  Name,  demanding  Money,  Venifbn, 
or  other  valuable  Thing,  or  refcuing  any  Offender  in 
Cuftody  for  the  fame,  &c.  Felony  without  Clergy. 
ib. 

Extended  by  Stat.  27  Geo.  2.  c.  15.  to  fending  fuch 
Letter,  threatening  to  kill  any  Perfon,  or  burn  their 
Houfes,  &c.  though  no  valuable  Thing  be  demanded. 
ib. 

]3y  Stat.  32  Geo.  2.  c.  24,  fending  or  delivering  Let- 
ter, or  Writing,  with  or  without  Name,  or  with 
fictitious  Name,  threatening  to  accufe  another  of 
Offence  punifhable  with  Death,  Tranfportation,  or 
infamous  Punifhment,  with  Intent  to  extort  Money, 
Goods,  Wares,  or  Merchandizes,  punifh.tble  as  Mif- 
demeanor,  or  with  Tranfportation.  ib. 

By  Stats.  12  Geo.  i.  c.  34.  and  22  Geo.  2.  c.  27. 
writing  or  fending  any  Letter,  or  other  Writing,  or 
MeflTage  to  Matters  by  Perfons  employed  in  the 
Woollen,  Felt,  Hat,  Silk,  Mohair,  Fur,  Hemp,  Flax, 
Linen,  Cotton,  Fuftian,  Iron,  or  Leathern  Manu- 
factures j  Felony,  and  Tranfporta,ticn.  ib. 

ConftruRion  of  the  Statutes. 

What  Letters  within  them.  -  §  2. 

A  Letter  figned  with  initials  is  a  Letter  without  a  Namet 
within  the  Stat.  9  Geo.  i.  ib. 

Demanding,  within  that  Statute,  means  an  afking  ac- 
companied with  exprefs  or  Implied  Threat  in  cafe  of 

Non- 
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Non-compliance,  ib.  And  though  the  Threat  be  of 
a  Charge  of  Murder,  it  is  Felony  within  that  Statute 
if  there  be  an  a&ual  Demand  ;  for  the  Stat.  30  Geo. 
2.  c.  24.  which  makes  it  a  Mifdemeanor,  only  reaches 
Cafes  falling  (hort  of  an  adlual  Demand.  -  §2. 

A  Bank  Note  is  a  valuable  Thing  within  the  Stat. 
9  Geo.  i.  ib. 

A  Letter  containing  a  Threat  to  fet  Fire  to  Profecutor's 
Mill  in  which  he  had  then  no  Property,  held  not  *vithin 
the  Stat.  27  Geo.  2.  c.  15.  ib. 

So  a  Threat  by  Prifoners  to  do  all  the  public  Injury  they 
were  able  to  Profecutor's  Farms,  &c.  held  not  necef- 
farily  to  imply  a  Burning  within  the  fame  Statute. 
ib. 

But  a  Letter  accufing  Profecutor  of  having  taken  away 
the  Life  of  a  Friend  of  the  Writer's,  who  was  come 
to  revenge  him,  is  Evidence  to  go  to  the  Jury  of 
fending  a  Letter  threatening  to  kill  and  murder  Pro- 
fecutor. ib.  (&  f.  4.) 

A  threatening  Letter  referring  to  fuch  Circumftances 
as  were  plainly  intended  to  denote  the  Writer,  as  by 
making  Demand  of  a  particular  Sum  in  Controverfy 
between  him  and  the  Profecutor  is  not  within  the 
Stat.  9  Geo.  i.  or  27  Geo.  2.  although  no  Name 
be  fubfcribed.  ib. 


between  the  fever  at  Statute!.  -  §3. 

As  to  the  Offence—  Names,  &c.  to  the  Letters- 
Letters  or  Writings  —  Things  demanded—  Intent, 
&c.  ib. 

Indictment  on  Stat.  30  Geo.  2.  c.  24.  for  fencing 
threatening  Letter  with  Intent  to  extort  Mcneyt  not 
proved  by  {hewing  a  Letter  containing  a  Threat  of  a 
falfe  Accufation,  if  he  did  not  give  up  a  Bill  sf  Ex- 
change drawn  by  the  Writer,  it. 

What  a  Sending  of  the  Letter.  -  .  $4. 

Eiftinguifhed  by  the  Stat.  30  Geo.  2.  from  a  Ddiwry. 
ib. 

Where  the  Wife  ivrzte  a  threatening  Letter,  and   the 

Hujband  delivtrtd  it  to  Party  threatened  ;  held  that 

the  Hulband,  though  privy  to  the  Writing,  was  not 

4  B  within 
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within  Stat.  9  Geo.  i.  or  27  Gea.  2.  ;  nor  could  the 
Wife  alone  be  convi&ed,  unlefs  the  wrote  and  fent 
it  without  her  Hufband's  Privity.  §4. 

Evidence  that  Prifoner  delivered  a  threatening  Letter 
fealed  up  to  another,  by  whom  it  was  put  in  the  Port, 
and  fo  conveyed  to  Profecutor,  is  fufiicUnt  to  go  to 
the  Jury  of  a  Sending  fuch  Letter  knowing  the  Con- 
tents. it, 

So.  throwing  the  Letter  into  Profecutor's  Yard,  where 
it  was  taken  up  by  .his  Servant  and  carried  to  him,  is 
a  Sending,  ib. 

So  dropping  it  in  a  Room  frequented  by  Profecutor, 
where  it  was  picked  up  by  one  and  given  to  him.  ib. 

Itidiclment  and  Evidence.  §  5. 

The  Letter  itfelf  muft  be  fet  forth  in  the  Indictment. 
ib. 

The  Precedents  in  general  allege  that  the  Letter  was 
fent  to  the  Party  :  but  faid  to  be  fuffi.cient  to  allege 
that  it  wzsfent  directed  to  the  Profecutor.  ib. 

But  Evidence  of  fending  the  Letter  by  the  Port,  or 
dropping  it  where  it  is  likely  to  be  picked  up  and 
given  to  Profecutor,  by  whom  it  is  afterwards  re- 
ceived, is  Evidence  of  a  Sending  to  him.  ib. 

Prior  and  fubfequent  Letters  to  the  one  dated  in  the 
Indictment  may  be  given  in  Evidence  to  explain  it. 


"Trial  $  7- 

May  be  in  any  County  under  Stat.  9  Geo.  I.  And 
under  the  other  Statutes  may  be  in  the  County  where 
the  Letter  was  received,  though  fent  in  the  firft  In- 
ftance  by  the  Prifoner  in  another  County,  ib. 


Threatening  Letters  cr  Writings. 

.  'TT^HE  occafion  and  object  of  the  laws-  in  force  againft  the 

Cavil  view  of  4*     offence  of  fending  threatening  letters  and  writings  to 

theoffcncttintbe  others  are  well  explained  in  the  preamble  of  the  Black  AcT:, 

JtSeo.  i.  c.*2.  which  recites,  that  ili-dcfigning  and  difordcrly  perfons  had  of 

made  perpetual  .       aflbciatcd-themfelves,  Sec.  '«  and  had  fenf  letters  in  fie- 

by  1 1  VjCO,  2. 

"   tltlOUS 
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**  titious  names  to  feveral  perfons  demanding  venifon  and  ch-  xx   *  $  *• 

"  money,  and  threatening  fome  great  violence  if  fuch  their  , 

'*  unlawful  demands  fhould  be  refufed,  or  if  they  fhould  be 

"  interrupted  in  or  profecuted  for  fuch  their  wicked  prac- 

*'  tices ;  and  had  a&ually  done  great  damage  to  fevcral  per- 

"  fons  who  have  either  refufed  to  comply  with  fuch  demands, 

"  or  have  endeavoured  to  bring  them  to  juftice  ;"  and  then 

enacts,  that  "  if  any  perfon  or  perfons  (whether  armed  or  Se*fmg  Ltttr 

«  difguifed  or  not)  fhall  knowingly  fend  any  letter  without  ^  «" 

'*  any  name  fubfcribed  thereto,  or  figned  with  a  fictitious  name,  Jcmatid\r.* 

"  name,    demanding    money,   venifon,   or  other  valuable  SZr, JUU» 

"  thing;  or  (hall  forcibly  refcue  any  perfon  being  lawfully  witl»*t dergy. 

"  in  cuftody  of  any  officer  or  other  perfon  for  any  fuch  of- 

"  fence ;  or  if  any  perfon  or  perfons  (hall  by  gift  or  promife 

«'  of  money  or  other  reward  procure  any  of  his  Majefty's 

"  fubje&s  to  join  him  or  them  in  any  fuch  unlawful  aft; 

11  every  perfon  fo  offending,  being  thereof  lawfully  convi£t- 

"  ed,  (hall  be  adjudged  guilty  of  felony  without  benefit  of 

"  clergy." 

By  f.  4.  fuch  offenders  not  furrendering  themfelves  when  ^rnder  eio»fi, 
demanded  by  the  King's  proclamation,  and  making  full  con-  bring  in pany. 
fefllon  of  their  accomplices,  are  made  guilty  of  felony  with- 
out benefit  of  clergy.     And  by  f.  5.  perfons  who  after  the 
time  for  fuch  furrender  expired  (hall  "  conceal,  aid,  abet,  cr 
fuccour  any  fuch  offender,  knowing  him  to  have  been  fo 
charged,  and  to  have  been  required  to  furrender  by  fuch 
order,"  fliallon  conviction  be  guilty  of  felony  without  beuefic 
of  clergy. 

By  f.  14.  fuch  offences   may  be  tried  in  any  county  of 

TT     i      i 

England. 

Then  the  (lat.  27  Geo.  2.  c.  15.  reciting  the  (aid  law,  and 
"  that  divers  letters  had  been  fent  to  feveral  of  his  Majefty's  i*gf*tb  l 
"  fubje«£ts  threatening  their  lives,  or  the  burning  their  houfes,  ^//^"^/ 
"  which   letters  not  demanding   money,  venifcn,   or   any  /•«/«,  &£. 
"  valuable  effe&s,  were  not  fubjeft  to  the  penalties  of  the  jfo&Lk  dt 
"  faid  a6t ;  to  prevent  the  like  rr.ifchievous  and  iniquitous 
«  proceedings  for  the  future,"  ena£l?,  th'.t   "  if  any  perfon 
"  or  perfons,  after  the  ift  of  May  1754,  (hall  knowingly 
"  fcnd  any  letter  without  any  name  fubfcribed   thereto,  or 
*'  figned  with  a  fictitious  name  or  names,  letter  or  letters, 
"  threatening  to  kill  or  murder  any  of  the  King's  fubject  or 

4  B  2  "  fubjeds, 
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i.  r«  fubje&s,  or  to  burn  their  houfes,  outhoufes,  barns,  (lacks 
««  Of  corn  or  grain,  hay,  or  draw;  though  no  money  or 


*'  venifon,  or  other  valuable  thing  (hall  be  demanded  in  or 
"  by  fuch  letter  or  letters-,  or  {hall  forcibly  refcue  any  per- 
"  foh  being  lawfully  in  cuftody  of  any  officer  or  other  perfon 
"  for  the  faid  offence  ;  every  perfon  fo  offending,  being 
*'  thereof  lawfully  convicted,  (hall  be  adjudged  guilty  of 
<(  felony  without  benefit  of  clergy." 

33  Ceo.  4  0.14.  Laftly,  by  flat.  30  Geo.  2.  c.  24.  f.  i.  ic  All  perfons  who 
Ending  or-  deii-  tt  fhaU  (after  the  2oth  of  September  1757)  knowingly  fend  or 

•Vtr'lnf  Itt'tr  OT  ...... 

tufbiagvnth  or  "  deliver  any  letter  or  writing  with  or  without  a  name  or 
without  *ama,  „  fubfcribcd  thereto,  or  figned  with  a  fiaitious  name 

cr  loahjiciuttiut 

name^&c.thred-  «  or  names,  letter  or  letters,  threatening  to  accufe  any  per- 
'»notl'r  Defence  tf  fon.  of  any  crime  punifhable  by  law  with  death,  tranfporta- 
fumjhabic  vittk  tf  tion,  pillory,  or  any  other  infamous  punifhment.  with  a 

death,  tranfport- 

anon,  oriafa-  "  view  or  intent  to  extort  or  gam  money,  goods,  wares,  or 
maul  punijbmmt,  u  mercbandizes  from  the  perfon  or  perfons  fo  threatened  to 

vntb  intent  to  ex-  > 

tort;  pu,.\jh;bit  *«  be  a^cufcd,  fliall  be  deemed  offenders  sgairm  law  and  the 
M.m&'  "T^  °r  "  Public  peace  ;  and  the  Court  before  whom  fuch  offender 

v>;;/i  (ranjfirtii-  r 

';*••«.  «  or  offenders  Thall  be  tried  ftlall,  in  cafe  he,  fhe,  or  they  be 

"  convicted  of  any  of  the  faid  offences,  order  fuch  offender 
i(  or  offenders  to  be  fined  and  imprifoned,  or  to  be  put  in  the 

*\       L 

«  pillory,  or  publicly  whipped,  or  to  be  tranfported  as  foon 
*l  as  they  conveniently  may  be  (according  to  the  laws  made 
*'  for  tranfportation  of  felons)  to  fome  of  hisMxjtfly's  colo- 
ff  nies  or  plantations  in  America  for  the  term  of  7  years, 
"  as  the  Court  fliall  think  fit  to  order." 

SttfagilrtMn-  By  the  flat.  12  Geo.  i.  c.  34.  f.  6.  ««  If  any  perfon  or 
ing  hum  or  mtf.  tt  pcrfons  (ball  write,  or  c.iuix:  to  be  written,  or  -knowingly 

jag  n  to  majlir  .        .  .   .         °  ' 

*lmf<Rurtri  in  "  fcrid,  or  caufe  to  be  fent,  any  letter,  or  other  writing,  or 
terrain  trades.  t(  mefftce,  threatening  ?.ny  hurt  or  harm  to  any  mafter 

nGeo.  i.e.  34. 

t'ia,  ant;,  tit.      ««  wool-comber,  or  maltcrvveaver,  or  other  perfon  concern- 

^«//,  416.      <(  ed  jn  the  ^^in  miini:fti-iiiri^  or  threatening  to  burn,  pull 

"  down,  or  deftroy  at;)  of  their  houfcs  or  outhoufes,  or  to 

"  cut  down  or  ckflroy  am  of  their  trees,  or  to  maim  or  'kill 

<c  any  of  their  cattle,  for  not  complying  with  any  demand?, 

<(  claims,  or  pretences  of  any  of  his  or  their  workmen,  or 

«<  others  employed  by  them  in  the  faid  manufacture,  cr  for 

,  ,  tc  not  conforming,  or  not  fubmitting  to  any  fuch  (a]  illegal 

4  .,.  tf  by-laws,  ordinances,  rules,  or  orders  as  a  fore  fa  id  ;  every 

«<  pcrfon'fc  knowingly  or  willingly  offending  in  the  prctnlfes, 

*'  being 
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<-'- being  thereof  lawfully convi&ed,  upon  any  indi&ment  Cb.  xxm.  $  i: 
*<  to  be  found  within  twelve  calendar  months  next  after  any        *•••'•-" 


"  fuch  offence  committed,  fhall  be  adjudged  guilty  of  felony, 

*'  and  (hall  be  tranf ported  for  7  years  to-fome  or  oae  of  his  / '" •'•»•''•»• 

"  Majefty's  Colonies  or  plantations  in  America,  by  fuch  ways 

"  and  means,  and  in  fuch   manner,  and  under  fuch  pains 

*'  and  penalties  as  felons  in  other  cafes  are  by  law  to  be 

"  tranfported." 

Then  the  ftat.  22  Geo.  2.  c.  27.  f.  12.  reciting  the  above-  ^^  Geo.  *. 
mentioned  law,  and  "  that  it  was  neceffary  that  the  faid  fe-  °  1?-  f*  la' 
"  veral  provifions  and  regulations  in   the   faid  laft  in  part 
"  recited    aft    fhould   be    extended  to  journeymen  dyers, 
•'  journeymen  hot-preflcrs,  and  all  other  perfons  employed 
"  in  the  woollen  manufactures  of  this  kingdom,  and  alfo  to 
'*  journeymen,  fervants,  workmen,  and  labourers  employed 
"  in  the  making  of  felts  or  hats,  and  in  the  manufactures  of 
"  filk,  mohair,  fur,  hemp,  flax,  linen,  cotton,  fuflian,  iron 
"  and  leather,  or  any  manufactures  made  up  of  wool,  fur, 
4<  hemp,  flax,  cotton,  mohair  or  filk,  or  of  any  of  the  faid 
"  materials   mixed  one  with  another;"  therefore  enacts,  Th prrrifcr.i in 
«  That  the  faid  fe  veral  before-recited  claufes  in  the  faid  act,  %™fti£r. 
«'  made  in  the  I2th  year  of  his  faid  late  Majefty's  reign,  and  j^  employed  m 
«'  all  the  provifions,  regulations,  pains,  penalties  and  for-  ^l",^j/t£ 
«'  feitures  therein  contained,  fhali  from  and  after  the  24th 
"  of  June  1749  extend  and  be  conftrued,  deemed,  and  ad- 
"  judged  to  extend  to  journeymen  dyers,  journeymen  hot- 
11  preflers,  and  all  other  perfons  whatfoever  employed  in  or 
"  about  any  of  the  lu^ollen  manufactures  of  this  kingdom  ; 
»  and  alfo  to  journeymen,  fervants,  workmen,  and  labour- 
"  ers,  and  all  other  perfona  whatfoever  employed  in  the 
<*  making  oi  felts,  or  hats,  or  in,  or  about  any  of  the  manu- 
'*  faclures  offilk,  inoboir,  fur,  kemfafiax,  linen.,  cotton, fyliatt, 
"  iron,  or  leather,  or  in-or  about  any  manufactures  made  up  of 
"  wool,  fur,  hemp,  jinx  t  cotton,  mohair t  or  filk,  or  of  any  of  the 
"  faid  materials  mixed  one  with  another,  in  as  full  and  ample 
*'  manner  as  the  faid  provifions,  regulations,  pains,  penal- 
"  ties,  and  forfeitures  are  by  the  faid  lail-mentioned  a£t  de- 
«*  clared  to  extend   to  the  fcveral  and  refpeclive  perfons 
"  therein  named ;  and  the  pains,  penalties,  and  forfeitures 
"  which  fliall  be  incurred  by  reafon  of  any  offence  com-. 
"  miued  agaialt  the  faid  laft- mentioned  aft,  by  any  perfon 

B  -.« "or 
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Ch.  XXIIL  §  I.  «  or  perfons  employed  or  concerned  in  or  about  any  of  the 
|  "  faid  manufactures  hereinbefore  enumerated,  fhall  be  Sn- 

"  flicled,  levied,  and  recovered  in  the  tame  manner  as  the 
"  pains,  penalties,  and  forfeitures  contained  in  the  faid  laft 
"  in  part  recited  a£t  are  directed  to  be  inflicted,  levied,  and 
"  recovered  upon  and  againft  the  feveral  and  refpetlive  per- 
"  fons  therein  mentioned." 

§  2.  The  following  cafes  have  occurred  on  the  conftructidn  of 

CtnJtrKaaatftk  ^fl,  ftatUtCS  : 
ftatutes. 

Robinfon's  ca{f,       Michael  Robinfon  was  tried  on  an  indictment  charging 

O.B.Feb.iryb,  ,  .  •       r   n  j  r  i      •      n       o       r 

cor.  Lawrence  j.  him  with  having  unlawiully  and  felonioufly,  &c.  tent  a  cer- 

MS.  Buiier  J.      ^{n  letter  dated  the  I2th  of  January  1  706,  without  any  name 

and  .VIS.  Jud.         ,  J  j      i  ?  j 

(z  Leach.  869.  fubfcribed  thereto^  to  James  Oldham  Oldham,  demanding  of  him 
*%Sefr.  Papers,  a  certa^n  valuable  thing,  \\z.  a  bank  note,  againft  the  form  of 
p.  394.  tor  the  the  ilatute,  &c. 

•detail  of  the  evi- 

dence. It  appeared  in  evidence  that  the  profecutor  had  ferved  an 

ti»ij!ig*ater.J!£n-  apprenticefhip  with  one  Daniel  Dolly,  by  whom  he  wai 
id  K.  R.  dt-  afterwards  taken  into  partnerfhip.  That  upon  Dolly's  death", 

ittsndinv  a  Kank-         .  .    .     .  .         ,  r  - 

note,  aZd  threa-    wlHcn  happened  a  few  years  afterwards,  a  report  was  fpread 

Minzincait  tf    that  the  pvofecutor  had  been  the  author  of  his  death,  upon 
..;  *  >  uinih         .          r  , 

*  Mil  cLii-wg     which  he  brought  an  action  againft  two  perfons,  and  had 

rbt  frajc^sr       judsmenf  aqainft  them.     That  before  the  letter  in  queftioh 

ec.te  n,ttrdttt  -i    J       ** 

•  tapi:.ii  fti-ny      was  fent,  feveral  other  letters  had  been  written  by  the  pri- 
'  .  ,/r  >h-Jht'     foner  to  the  profecutor,  to  which  he  returned  anfwefs  for  th6 

^CJeo.  i.  c.  22.  *      . 

wii-k  set  is  not  purpofe  of  obtaining  information  of  the  prifoner's  place  of 
r<j>ededi,iti>*t  a^0je  to  brin£r  him  to  juftice.  All  thefe  letters  were  read 

r-'iftet  by  teejtat. 

joGeo.  2  c.  24.  in  evidence,  as  they  ferved  to  explain  the  letter  upon  which 
™fa$j*i!&ori  ^e  was  >inc'i^cd-  They  contained  an  intimation  that  another 
ofan'attuarje-  perfon  who  was  a  friend  of  the  writer,  who  was  in  diftrefs, 

m.nid.  tub  ere  at     ,       ,  ^'nrtO-^i-'T-j  ••  i  * 

the  fame  time  "*&  Put  cei'tam  MS.  into  his  hands,  containing  a  ch-arge  df 
ike  l?tt?r  >s  fe»t  j-Jie  profecutor's  having  murdered  his  former  mafter,  Dolly, 
intait'to'lxton  anc'  afterwards  married  the  widow  hi<^ltcomplice  :  that  thd 

mor.ty,&c.  und  prifoner  was  unwilling  to  nublifh  the  MS.  containing  foferi- 

mOeHytktlai'  [  .  . 

tfr  afi  is  matte  a  ous  a  charge  without  giving  a  previous  intimation   to  him, 

wndemtr,r.,rer.lj.  ^  liearing  w}iat  he  had  to  prppofe  upon  the  fubjetl.     The 

ABANJINOTK  •* 

is  A  VALU-  letter  for  fending  which  the  prifoner  was  tndr&'edj  aiidrefTed 
i-SL"ITM»-  to  the  profecutor,  contained  a  threat  to  puWifli  thfc  faid  libel 
itroftbeffit.  on  him,  imputing  to  him  the  murder  of  Dolly,  and  was  as 

o  Ceo.  r.  r  .. 

ti<mfh  ntt  tke         follows  ', 

«  Tutfday, 
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"  Tuefday,  I2th  January  1796.       ch.  XXiu.  §1. 
.,  Q.  fH>3t  le'.'-rs  ' 

nr>  triikin  t 

I  am  well  pleafed  to  find  that  I  am  not  likely  to  be  mif- 


faken  in  the  idea  I  have  entertained  of  you  amongft  men  of  fubjes  of  larctiy 
a  proper  and  Hber.il  way  of  thinking.     An  underftanding  on  pafag  tTcaa. 
fuch  a  matter  as  this  is  the  eafieft  thing  imaginable,  and  in  Int  fufoieat  if 

°  T          '  It  be  a  valuoblt 

repeating  that  you  will  nnd  me  a  gentleman,  I  with  you  to  thing  at  tke  time 
be  fatisfied  that  I  am  as  incapable  of  taking  any  unmanly  ad-  cf  '^demand 
vantage  as  of  wantonly  fporting  with  the  feelings  of  any  A  m^t  ofting  Of 
one,  &c.     The  fubjed  on  which  I  have  addreflcd  you  has  ^iKSSi*  * 
long  lain  dormant  ;  and  it  was  becaufe  I  thought  the  attack  of},  tat  .-.- 
of  a  moll  ferious  complexion  that  I  hefitated  for  fuch  a  Swjg^j 
length  of  time  in  giving  my  countenance  to  it:  not  that  I  <•>•  ^».w  threat  .• 
ever  fought  for  any  circumftances  to  influence  my  judgment  aw"fc/^,'a'",pe- 
or  qualify  my  opinion  :  and  for  aught  that  has  ever  come  to  ran  as  a  face  en 

,    ,  the  mind  of  the 

my  knowledge  it  may  be  all  the  moonlnme  or  the  moment.  ^if^n  c^.omit 
I  am  therefore  fo  far  candid,  and  I  truft  not  indelicate,  and  '*  adjrff"*- 

n    i  r     •    f    e\  •  i  i  "**  "wn-^totr  a 

it  will  at  leaft  be  a  fatisradlion  to  you  to  be  told,  (&c.)  that  letter  contain  fu:k 
not  a  foul  but  myfdf  is  in  pofldffion  of  a  line  of  the  MS.;  a  demand  "  " 

f  matter  cj  csn- 

nor  has  it  ever  been  out  of  my  hands,  or  perufed  or  heard  by  Jirufx-.r.cxmii.k 
any  perfon  living  fmce  firft  I  had  it  :  fo  that  -when  it  is  com-  '.^  Cc"rt.  ™itl 

inftruft  the  jury. 

mitted  to  the  flames  all  will  neceflarily  die  with  it.     Of  this  Tkefenftuffuth* 

you  (hall  have  a  teilimony  fo  clear  and  unequivocal,  that  it  ^V^"^^^- 

will  not  be  poflible  for  you  afterwards  to  doubt.    Thus  much 

I  have  fuggeftcd.forj?5«rfatisfaaion.     You  will  now  give 

me  leave  to  fay  fomething  of  the  caufe  I  have  engaged  in.     I  B.-.b  fre-vim 

have   no  obje&ion  to  an  interview,  and  I  readily  clofe  with  /^/^wX',*- 

your  proportion;  but  there  are  a  few  preliminaries  which  I  celv^  l"  <v&*ce 

n.   L         i  j  •     n.  L  T  •  as  explanatory  of 

mult  beg  leave  to  adjult  •,  perhaps  I  may  be  more  anxious  to  tb*  letter  Jttfirtb 
urge  them  in  order  to  have  fome  proof  of  your  fincerity,  '"  '** 
after  which  I  am  at  your  fervice.  In  order  to  relieve  a  deftt- 
tute  and  uohappy  perfon  ftruggiing  with  ficknefs  and  with 
forrow,  will  you  peMait  me  to  be  your  almoner  ?  Will  you 
enable  me  to  difpofe  of  a  little  of  your  money  as  I  fhall  fee 
occafion  ?  It  is  a  duty  I  owe  the  caufe  of  humanity  to  urge 
it.  Remember,  Sir,  I  am  now  only  making  an  appeal  to 
your  benevolence.  I  am  holding  out  no  delufions  to  exa£t  the 
involuntary  tribute:  I  am  atking  you  as  a  gentleman,  as  a 
man,  to  give  me  fome  earned  of  your  intentions  to  prove 
what  I  am  fo  ftrongly  inclined  to  give  you  credit  for.  Inctcfea 
tank  n«te  in  &  Idttf  tddre/ed  to  R.  R.,  and  let  it  be  left  at  the 

4^4  Cambridge 
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ch. xxiil.  §a.  Cambridge  cofFee-houfe,  &c.  onThurfday  next;  and  on  the- 

What  letters  -  r          i  i  i     i         ^L 

•within  thectii.    lame  day  a  line  mall  be  fent  by  a  porter  to  acknowledge  the 
•  .  i   .•    receipt;  after  which,  if  you  will  name  any  evening  to  take  a 

bottle  of  wine  at  the  King's-Head  tavern  or  elfewhere,  I  will 
with  pleafure  attend  you :  our  meeting  is  however  to  be 
private  and  tete  a  tete.  Thus  pofiibly  over  the  afhes  of  the 
MS.  a  phcenix  may  arife  that  may  prove  the  forerunner  to 
friendfliip,"  &c. 

(Signed)  «  R.R." 

SuWqutnt  letters       &  fubfequent  correfpondence  between  the  profecutor  and 

e*f  lanatory  of  the  , ,-        .  .  •  •  i  r        r      »  •   L 

enefljitd  in  <be    pnfoner  was  alfo  given  in  evidence  ;   in  the  courfe  of  which 
indiament given   fae  prifoner  communicated  a  few  pages  of  the  fuppofed 
MS.  in  verfe,   from  which  the  charge  alluded  to  was  to  be 
plainly  inferred. 

Several  objections  were  urged  on  the  part  of  the  prifoner, 
which  were  referved  for  the  opinion  of  the  Judges  -,  and  Mr. 
Juflice  Lawrence  left  it  to  the  jury  to  fay  whether  the  pri- 
foner fent  the  letter  of  the  i2th  of  January,  and  whether  it 
contained  a  threat  to  publifh  a  libel  on  the  profecutor,  im- 
puting to  him  the  death  of  Daniel  Dolly,  unlefs  he  would 
fend  him  a  bank  note  ;  and  if  they  were  of  that  opinion, 
they  were  directed  to  find  him  guilty.  The  jury  found  him 
guilty ;  and  alfo  found  fpecially,  that  the  prifoner  fent  the 
letter  in  the  indictment,  and  that  it  contained  a  threat  to 
putlifh  a  libel  imputing  to  the  profecutor  the  murder  of  his 
mailer,  in  order  to  extort  money  from  him. 

The  objections  were  argued  before  all  the  Judges  on  the 
8th  of  June  1 796,  when  they  were  of  opinion  with  the  pro- 
fecutor on  all  the  points  made  in  argument,  and  which  were 
afterwards  noticed  by  Mr.  Juftice  Buller,  who  delivered  their 
opinion  at  the  next  fcflions  at  the  Old  Bailey  as  follows  : 
MS.  Buller  j.  Four  objections  have  been  made  againft  this  conviction  i 
i.  That  this  is  not  a  letter  •without  a  name.  i.  That  it  does 
not  contain  a  threat  or  demand,  fo  as  to  bring  the  cafe  within 
the  flat.  9  Geo.  i.  c.  22.  3.  That  a  bank  note  is  not  a 
valuable  thing  within  the  meaning  of  that  a£t.  4.  That 
fuppofing  this  cafe  to  fall  within  the  words  and  meaning  of 
that  ftatute,  yet  it  is  the  precife  offence  defcribed  by  the 
fubfequent  ftatute  of  the  30  Geo.  2.  which,  making  it  a  mif- 
demeanor  only,  is  a  virtual  repeal  of  the  prior  act  of  the 
9  Geo.  i.  on  which  this  profecution  is  founded.  As  to  the 
2  firft, 
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firft,  whether  the  letter  be  with  or  without  a  name,  is  a  Ch.xxiJI. 
fimple  fact  appearing  on  the  face  of  the  letter  itfelL  It  is  wit^n  '" 
figned  with  two  letters  R.  R.,  which  are  fo  far  from  being  - 
a  name,  that  no  man  on  looting  at  the  letter  only  can  tell 
whether  it  meant  to  "refer  to  any  name,  or  what  that  name 
was.  The  fecond  and  third  objections  depend  on  the  words 
of  the  ftat.  9  Geo.  i.  and  the  true  conftrudion  of  that  act. 
The  words  of  the  enacting  claufe  fpeak  of  a  demand  gene- 
rally, without  requiring  any  particular  circumftances  other 
than  its  being  by  letter  without  a  name,  or  in  a  fictitious 
name,  to  accompany  that  demand.  But  the  preamble  of  the  n 
act  recites,  that  feveral  perfons  had  of  late  affociated  them-  ante>  1JC?* 
felves  under  the  name  of  Blacks,  and  entered  into  confede- 
racies to  affift  one  another  in  ftealing  deer,  robbing  warrens, 
and  other  illegal  practices,  and  had  in  great  numbers,  armed 
with  offenfive  weapons,  feveral  of  them  with  their  faces 
blacked,  or  in  difguifed  habits,  unlawfully  hunted,  &c. 
**  and  have  fent  letters  in  fictitious  names  to  feveral  perfoas 
demanding  venifon  and  money,  and  threatening  fome  great 
violence  if  fuch  their  unlawful  demands  fhould  be  refufed," 
&c. :  and  it  was  contended  for  the  prifoner,  that  the  enact- 
ing claufe  ought  to  be  retrained  by  the  preamble,  or  at  lead 
fo  far  that  the  demand  muft  be  direct  and  peremptory,  and 
accompanied  with  a  threat  of  bodily  harm.  Where  the 
enacting  claufe  of  a  Itatute  refers  to  fuch  offences  only  as 
are  mentioned  in  the  preamble,  it  may  thereby  be  controlled 
or  reftrained  i  but  in  this  cafe  it  would  be  doing  violence  to 
very  plain  words,  and  repealing  fome  of  the  obvious  provi* 
Cons  if  it  were  fo  reftrained.  It  is  no  uncommon  thing  for 
a  ftatute  to  recite  a  particular  mifchief  as  the  caufe  of  making 
the  ftatute,  and  yet  for  the  enacting  part  of  it  to  embrace 
more  general  objects,  and  to  extend  to  other  cafes,  which 
the  Le^ifhture  thought  within  equal  mifchief.  If  the  enact- 
ing claufe  in  this  act  were  to  be  reftrained  by  the  preamble, 
it  would  apply  only  to  cafes  where  feveral  perfons  had  joined 
together ;  where  the  letter  was  written  in  a  fictitious  name 
only^  and  where  the  thing  demanded  was  either  venifon  or 
money.  But  the  enacting  claufe  in  exprefs  words  applies  to 
a  fingle  offender;  to  a  letter  fent  without  a  name  as  well  as 
to  one  figned  ivitb  a  ficlitisii;  name;  and  to  a  demand  of  any 
•valuable  thing  as  well  as  of  money  or  vemiba ;  and  to  all 

demands 
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Ch.XXin.  §2.  demands  by  fuch  letters,  -whether  accompanied  with  a  threat  of 

What  letters  ,     ...     . 

•vithinihtafi,,    eoauy  farm,  or  not.     I  agree  that   a  mere   requeft,  fuch  as 
'  afking  charity,  without  impofing  any  conditions,  would  not 

come  within  the  fenfc  or  meaning  of  the  word  demand  (n}\ 
but  here  the  demand  is,  as  the  jury  truly  faid  when  they 
found  a  general  verdict  of  guilty,  under  a  threat  to  publifh  a 
libel  attributing  to  the  profecutor  the  murder  of  his  matter. 
Whether  the  letter  do  amount  to  fuch  a  demand  or  not  is  a 
queftion  which  the  Judges  are  bound  to  -pronounce  upon 
reading  it  as  it  is  fet  out  on  the  record  ;  and  they  are  all 
clearly  of  opinion  that  it  is  a  demand  within  the  true  intent 
and  meaning  of  the  ftatute.     It  is  a  demand  of  money  or 
money's  worth,  (which  a  bank  note  is),  by  means  of  holding 
out  a  threat  to  impute  murder  to  the  profecutor,  and  to  blaft 
his  fame  and  character,  and  not  a  requeft  of  voluntary  cha- 
rity.    That  a  bank  note  was  a  valuable  thing  at  the  time 
when  the  demand  was  made  was  rightly  admitted   by  the 
prifoner's  counfel  -,  but  it  was  contended,  that  it  was  not  fo 
when  the  ftatute  9  Geo.  i.'  was  made,  becaufe  it  was  not 
then  the  fubjecl  of  larceny.     The  Judges  however  are  all  of 
opinion,  that  if  the  thing  demanded  be  valuable  at  the  time 
that  the  demand  is  made,  that  is  fufficient  (£),  though  the 
thing  demanded  did  not  exift,  or  the  value  of  it  was  not 
known  when  the  ftatute  was  made.     But  in  truth  it  was  a 
valuable  thing  at  the  time  that  the  ftatute  was  made,  though 
it  might  not  come  under  the  denomination  of  goods  and 
chattels,  or  be  the  fubjecl  of  larceny;  for  it  was  the  evidence 
of  a  debt ;  it  might  at  any  time  be  turned  into  cafli,  and  was 
to  the  owner  of  the  value  of  the  money  for  which  it  wns 
given.     4.  The  only   remaining  queftion  is,  whether  the 
ftatute  9  Geo.  i.  on  which  this  profecution  is  founded  were 
repealed  by  the  ftar.  30  Geo.  2.   c.  24-.     It  was  truly  con- 
tended, that  if  one  a£i  of  parliament  make  a  particular  cafe 
a  capital  offence,  and  a  fubfequent  a€l  make  the  fame  cafe 
only  a  mifdemeanor,  the  laft  a&  is  a  repeal  of  the  former : 
Ant?,  609.        and  fo  it  was  decided  in  Davis's  cafe,  ia  November  1783,  on 

(a)  Upon  the  debate  of  this  cafe  Eyre  C.  J.  faid,  "  a  dtn:it>-d  (within  the  aff) 
"  muft  be  fomething  more  than  aflcing  :  it  is  arequifition  in  the  fhape  of  foii/ir^-' 
And  another  of  the  Judges  obfcrved,  that  it  meant  "  a/king  money,  &c.  and 
««  holding  out  a  threat  it  the  lame  time  to  enforce  it." 

(h)  Lord  KeflyonC,  J.  and  Eyre  C.  J.  fxprelVly  dcdar;  i  thca/clva  of  ibis 
opinion  on  the  debate. 

the 
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the  very  aft  of  the  9  Geo.  i.  which  makes  it  a  capital  offence  ch.  XXHI.  §  s. 

i.  i    r  r        n.  i        H^bet  ktten     • 

to  kill,  wound,  or  deltroy,  any  deer  m  any  foreft  or  park,  ^fa  ,1*  IB*. 
the  ftatute  16  Geo.  3.  c.  30.  having  made  that  offence  in  the  , 
fame  words  a  n  ifdemeanor  only.  But  if  the  two  ftatutes 
are  confiftent  and  can  both  ftand  together,  the  rule  does  not 
apply,  and  the  laft  a£l  will  not  be  a  repeal  of  the  firft. 
Here  the  ftat.  9  Geo.  i.  extends  to  fuch  cafes  only  in  which 
there  is  an  aftual  demand ;  and  the  ftat.  30  Geo.  2.  reaches 
cafes  which  fall  (hort  of  a  demand,  and  includes  letters 
fent  with  a  vii<w  cr  intent  to  extort  money,  though  no  de- 
mand be  made.  The  confequence  is,  that  neither  of  the  ob- 
jections is  well  founded,  and  the  conviction  is  right. 

Upon  the  conference  on  the  above  cafe  it  was  agreed  by 
all  the  Judges,  that  if  the  indictment  were  framed  upon  the 
ftat.  30  Geo.  2.  and  a  demand  proved,  there  muft  be  an 
acquittal. 

John  Jepfon  and-  George  Springett  were  indicted  upon  Tep(-on  an(1 
the  ftat.   27  Geo.  2.   c.  it.   for  fending  to  the   prolecutor  Sprin«tt's  caS 

....        .        T  Eifex  Sum.  Aff. 

Mr.  Woodgate  the  following  Letter.  ,-  3,  Cor.  Lord 

March  3d  1798.  {Tis^ud0'^" 

Mr.  Woodgate — Sir,    I  am  very  forty  to  acquaint  you  c^vi&uis  s«  tie 

that  we  are  determined  to  fet  your  mill  on  fire,  and  like  wife  *,r^)i  ^  j£ 

to  do  all  the  public  injury  that  we  are  able  to  do  you,  in  all  erto  tiu  • 

r  i     r  /\l-i_  •  rr  rr  r       'Mar   f^'; 

jourjarmt  and  feteres  (a)  which  you   are   in  pouemon  of, 

without  you  on  next (£)  day  releafe   that  Ann  Wood 

which  you  put  in  confinement.     Sir,  we  mention  in  a  few 
lines,  and  we  hope  if  ycu  have  any  regard  for  your  wife 
and  family,  you  will  take  our  meaning  without  any  thing 
further}  and  if  you  do  not   we   will  perfill  as  far  as  we 
poflibljr  can,  fo  you  may  lay  your  hand  at  your  heart  and  *'-< lki'- ' 
ftrive  your  uttermoft  ruin.     I  (hall  not  mention  nothing  SLSd^d^ 
more  to  you,  until  fuch  time  as  you  find  the  few  lines  a  «/ £«•«*- 
fa&,  with  our  refpecr,.     So  no  more  at  this  time  from  me,    p^L  «&»? 

RTJ      three  yeari  l>e- 
•  -K-*    e     .       j  , 
nrtji  3  <1 1  t 

It  was  proved  that  the  letter  was  cf  the  hand-writing  of  'treat  ^ 
Jepfon,  and  that  it  was  thrown   by  the  other  prifoner  into  TKt. 
Mr.  Woodgate's  yard,  from  whence  it  was  taken  by  a  fer- 
vant  of  Mr.  Woodgate  and  delivered  to  him.     Mr.  Wood- 

(«}  Ey  this  was  under "  The  vrh-.le  letter  wasevidcntJy 

the  production  of  an  iiiirerate  pe.-l'ir.,  being  t'a.fety  fpck  oeariy  thxoughout. 
(1}  The  word  he;e  wa«  ,.  jiblttn  my  copy.  "        v 

gate 


r  to  fit  f  re  to  kit 
fill,  _• 
v>'fe  ts  ds  all 
rbe  pa  *  fie  »»- 

.  ;y  io:rt 
::'rr  in 
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OU-XXUM  z.  gate  fwore  that  he  had  had  a  {hare  in  a  mill  three  years 

1SS£du\a*-.     before  tnis  Ictter  was  written,  but  had  no  mill  at  that  time. 

..  That  he  held  a  farm  when  the  letter  was  written  and  came 

to  his  hands,  and  flill  holds  it,  with  feveral  buildings  upon 

it.     It  was  objected  that  this  was  not  fuch  a  letter  as  com- 

prehended the  offence  in  the  act  of  parliament.  (27  Geo.  2. 

c.  15.) 

At  a  conference  of  the  Judges,  after  conviction,  in  Mi- 
chaelmas term  1798  (abfent  Eyre  C.  J.)  it  was  agreed  that 
the  profecutor  having  no  fuch  property  at  the  time  as  the 
mill  which  was  threatened  to  be  burnt,  that  part  of  the 
letter  muft  be  laid  out  of  the  queftion.  But  as  to  the  reft 
of  it,  Lord  Kenyon  C.  J.  and  Buller  Juftice  were  of  opinion 
that  the  letter  muft  be  underftood  as  alfo  importing  a  threat 
to  burn  the  profecutor's  farm-houfe  and  buildings  :  but  the 
other  Judges  not  thinking  that  a  neceflary  conftruction,  the 
conviction  was  holden  wrong,  and  a  pardon  recommended. 
GiHwood'scafe,  But  in  Girdwood's  cafe  after  mentioned,  a  letter  accufing 
the  profecutor  of  having  taken  away  the  life  of  a  friend  of 
the  writer's,  who  was  come  to  revenge  him,  was  ruled  to  be 
evidence  to  go  to  the  jury  upon  a  charge  of  fending  a  letter 
threatening  to  kill  and  murder  the  profecutor. 

Heming's  cafe,  John  Heming  was  indicted  for  fending  a  threatening  letter 
Warwick  Sum.  to  William  James,  an  attorney  at  Henley,  without  any  name 
^B,  fubfcribed  to  it.  The  indictment  confifted  of  four  counts, 


^tfhreah'mr.  Ut.  two  uPon  tne  ^atl  P  Geo.  i.  c.  22.  defcribirtg   the  letter  as 

ter,  referring  in  a  letter  demanding  money,  and  the  other  two  on  the  ftat. 

£Yr/4-«  27  Geo'  2"  c'  \$;  Bribing  ^  as  a  ktter  threatening  to  kill 

at  -were  fiainly  and  niurder.     The  letter  produced  in  evidence  was  directed 

intended  to  denote          ITT--II-  T  *.L  c  •        i_       r   n        • 

v>bo  the  -writer  to  William  James  the  profecutor,  and  was  in  the  following 
w..j,  and  mak\ng  wor{js  correfponding  with  the  defcription  in  the  indictment  : 

a  demand  of  a  jum          .,,•,  ITT  •  •  • 

ef  money  in  cantro-  "  Mr.  James,  before  I  put  my  intentions  in  force  I  thought 
whkttiatAkm  ((  jt  proper  to  acquaint  you  with  the  fame.  I  amdetermih- 

end  the  fro/ecu-  1  ' 

tor,  -which  the      «<  ed  you  (hall  die  with  a  leaden  fever  if  you  don't  pay  the 

^d,aMich  "  money  Y°u  have  taken  out  of  the  court  of  King'«  Bench  ; 
the  former  bad  "  as  I  can't  reft  to  think  of  the  ufage  I  received  from  you  : 
jSlflt«;-  "  ^  »s  worfe  than  murder."  This  letter  was  proved  to  be 
id  for  to  him,;t  in  the  hand-  writing  of  the  prifoner,  who  Cent  it  to  the  poft- 
Telter  *w\t  "hin'tkt  :ofHce,  from  whence  it  was  fent  in  the  ufual  manner  to  the 
fat  9  Geo.  i.  profecutor.  But  it  alfo  appeared  in  evidence  that  the  prdfe- 

<.ll.or*TG^.    f  i_,r  IL  i  1-1-  rrr 

C.  »5.  oitfaugA    cutor  had  iormeily  been  employed  m  his  profeflion  aa  an  at- 

th<  -writer  d,d  not.         -    -      •  tOrnCV 

Juiy'cribe  bit  namt>  f 
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torney  by  the  prifoner's  deceafed  mother  in  her  lifetime  :  ch.XXUl.  §i. 
that  in  the  courfe  of  that  employment  he  had,   as  her  attor-  m-*\  'lt:[frin 

•u.::r.:r.  ik:  aF.s. 

ney,  received  a  fum  of  20  1.  and  upwards  out  of  the  court  of  _ 

K.  B.:  and  that  die  prifoner,  who  had  been  reduced  to  great 

poverty,  had  conceived  an  opinion  that  the  profecutor  had 

wronged  him  by  not  accounting  for  that  fum.     That  for  five 

or  fix  years  laft  pad  the  prifoner  had  very  frequently  de- 

manded the  money,  and  abufed  the  profecutor  very  much 

for  refufing  to  pay  it,  threatening  to  fet  fire  to  his  houfe, 

and  ufing  other  menaces.     That  this  was  done  moft  fre- 

quently  when  he   was  in   liquor,  and  on  many  occafions 

when  he  was  fober.     That  the  profecutor  had  frequently 

corresponded  with  the  prifoner,  and  was  well  acquainted 

with  his  hand-writing:  and  that  the  letter  in  queftion  was 

written  in  his  ufual  manner  without  any  difguife  of  the  cha- 

racter.   The  jury  found  the  prifoner  guilty  ;  but  Chambre  B., 

before  whom  he  was  tried,  refpited  the  fentence  in  order  to 

take  the  opinion  of  the  Judges,  whether  as  the  tranfaclions 

previous  to  the  fending  of  the  letter,  the  hand-writing,  and 

the  contents  of  the  letter  itfelf,  (hewed  clearly  who  was  the 

writer,   and  that  he  could  have  no    intention    to    conceal 

himfelf-,  the  cafe  came  within  the  meaning  of  either  of  the 

acis  of  parliament,  although  no  name  was  fubfcribed  to  the 

letter.     On  the  firft  day  of  Michaelmas  term  1  799  all  the 

Judges  aflembled  held  that  the  conviction  was  wrong  :  for 


.  the  prifoner  making  himfelf  known   in  the  letter,  was  thelerJ' 
fame  thing  as  if  he  had  Cgned  his  name  to  it  ;  and  therefore 
fuch  a  letter  was  not  within  the  true  fpirit  of  the  a&.     He 
was  accordingly  recommended  for  a  pardon. 

$  7.    * 

It  is  evident  from  the  whole  fcope  of  the  ads  of  the  ntfi^nwh. 

•  9  Geo.  I.  and  2"  Geo.  2.  making   the  offences  therein  de-  '•»'">  <h'  fa 
fcribed  ftlony,  that  they  were  levelled  againft  fuch  whofevj^"' 
intention  it  was  (by  writing  fuch  letters  either  without  names 
or  iu  fictitious  names)  to  conceal  themfelves  from  the  know- 
ledge of  the  party  threatened,  that  they  might  obtain  their 
ebjedl  by  creating  terror  in  his  mind  without  incurring  dan- 
ger and  refponfibii'uy  themfelves.     In  this  refpecl  the  fubfe- 
$uent  act  of  the  30  Geo.  2.  024.  which  only  makes  the 
offence  a  miidemeanor,   though  puniihable  with  tranfporta- 
tion,  is  very  differently  worded  from  the  other  two,  for  it 

I  extends  to  any  letter  "  with  or  without  a  name"  &c.  or 

figned 
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Ch.  xxili.  §3.  figned  with  zjiflitious  name,  &c.;  and  therefore  it  may  well 
S52«f/«".      include  letters  (in  other  reacts  within  the  fcope  of  it), 

-r    though  figned  in  the  writer's  real  name. 
Letter,,  writing,      jt  js  ^fa  obfervable  that  the  latter  ftatute  has  the  word 

*nd  meflagei. 

tf  writing"  as  well  as  "  litter?  which  is  not  included  in  the 
enacting  part  of  the  prior  ftatutes,  though  it  occurs  in  the 
preamble  to  the  firft  of  them,  and  the  flats.  12  Geo.  i.  and 
22  Geo.  2.  extend  even  to  mejfages. 

thing  demanded.  Another  difference  between  the  feveral  acts  is  with  refpect 
to  the  thing  demanded  :  this  under  the  flat.  9  Geo.  i.  muft 
be  «  money,  venifon,  or  other  valuable  thing  :"  which  latter 

Ante,  f.  2.  defcription  includes  a  bank  note,  as  was  before  (hewn  in 
Robinfon's  cafe.  But  under  the  flat.  27  Geo.  2.  the  guilt 

Intent.  is  incurred,  though  there  be  no  demand  made  of  any  thing 

in  the  letter:  and  the  flat.  30  Geo.  2.  only  reaches  cafes 
where  the  letter  falls  fhort  of  an  actual  demand,  but  is  fent 
"  with  intent  to  extort  or  gain  money ,  goods,  wares,  or  tntr- 
«  chandife." 

Major's  cafe,  ln  Edward  Major's  cafe  the  indictment  charged  that  the 

O.  B.  June  .-  ..       }  , 

1-96  and  before  priloncr  intending  to  extort  and  gain  money  trom  one  Augultme 


ail  the  judges  in  Rayncr,  unlawfully,  knowingly,  and  defignedly  fent  to  the 
MS.  Buiier  J.  '  faid  A.  R.  a  certain  letter  in  writing,  &c.  thereby  threaten- 
and  MS.  Jud.  jng  &c  and  then  fet  forth  the  jetter  as  foiiows  .  «  Sir,  I 

Inditlment  on  the        °' 

fiat.  30  Geo.  2.  «<  received  a  letter  reflecting  tlie  bill  which  I  gave  you 
a'fhwfenixg  lef-  "  wnen  we  parted  :  and  as  you  know  I  have  it  not  in  my 
ter  intending  to  tt  pOWer  to  pay  it ;  and  if  I  had,  it  is  an  unjuft  demand }  I 

extort  and  gain  ,  ..  ....  .... 

money,  cannot  be  have  only  to  obferve,  that  if  you  do  not  immediately  return 
fupported  by  «  it  to  mc  as  an  acknowledgment  for  the  obfcene  offence  of 

/beiuing  a  letter  ,  , 

threatening  to  ac-  "  lodomy  attempted  upon  me,  &c.  I  am  determined  to  pro- 
tufe  the  frofecutor  (f  fecufe  t  th  utmofl-  r;ROr  of  the  law,  &c.  (Signed) 

of  an  unnatural  ' 

trime  if  he  did  not  "  E.  Major,  (and  dated)  June  id,  17961"  with  a  view  and 
gtiil  drawTbyTbe  *ntwt  to  extort  and  gain  money  from  the  faid  A.  R.  againfl  the 
primer,  of  which  form  of  tne  flatute,  &c.  The  Judges,  on  reference  to  them 

t/ie  frofecutor  was 

the  hotter.  after  conviction,  in  Michaelmas  term  1790  held  the  convic- 

tion wrong ',  for  the  letter  was  not  fent  to  extort  money,  but 
to  procure  the  delivery  up  of  the  bill. 

£4.  Further,  the  flats.  9  Geo.  i.  and  27  Geo.  2.  prohibit  any 

What  a  (ending    perfon  .from  "  kno luingly  fending"  any  letter  fuch  as  is  therein  . 
ftr.  refpedtively  defcribed.     The  flat.  30  Geo.  2. extends  to  fuch 
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as  "  knowingly  fend  or  deliver  the  letters;'*  and  the  ftats.  ch.xxm.  §4. 
i2Geo.  i.  and  22  Geo.  2.  to  fuch  as  «  write,  or  caufe  to 
««  be  written,  or  knowingly  fend  or  caufe  to  be  fent  any 
"  letter,"  Sec. 

John  Hammond  and  Mary  Hammond  were  indicted  on  Hammond's 
the  ftatutes  9  Gee.  i.  c.  22.  and  27  Geo.  2.  c.  15.   for  fe-  ™%  *'£%£_ 
lonioufly  fending  a  threatening  letter  to  Daniel  Dancer,  hurftj.  and 
demanding  the  fum  of  icl.     The  indictment  confided  of  z\"a"h, 499. 
twelve  counts,  one  fet  charging  that  the  prifoners  fent  and  ^-^  He  wife 

,  ,  ,  r    i   •  '-  *  tbreateu- 

delivered  the  faid  letter;  and -another,  that  they  caufed  it  to  Butter,  and 
be  fent  and  delivered.     It  appeared  in  evidence  that  the  pri-  tkth<fiandc\t.- 
foners  were  hufband  and  wife,  and  lived  as  fervants  with  the  fj.:>  tbreatentd\ 
profecutor.     That  Mary  Hammond  had  written  the  letter  in  *-i'-t>attkebuf- 

band,  though  fn- 

queftion,  and  that  it  was  delivered  to  the  profecutor  by  John  -vy  to  the  writ  tag , 
Hammond,  who  faid  he  found  it  in  the  profecutor's  garden;  *££££* 
but  there  was  no  evidence  that  he  had  any  knowledge  of  its  9  Geo.  i.aad 
contents.     On  behalf  of  the  prifoner  it  was  fubmitted  to  the  ^%,u  thrift 
Court,  that  the  offence  defcribed  by  the   ftatutes  on  which  *•'-«  becwuia- 
the  indictment  was  founded,  was  the  "   knowingly  y*»(//«g'  'vJrauMdjtntit 
a  threatening  letter,  &c.:  but  that  the  evidence  only  proved  «»«*«•"'*< 

.*».'.-•  i  i  bjud^tcb. 

that  the  wife  had  written  the  letter,  and  that  the  huiband  ,I.r,lJ  i,,bang 
had  delivered  it  -,  and  that  there  was  no  proof  of  its  having  ?'™f r*  'b 
beeny^n^to  the  profecutor.  The  Court  agreeing  as  to  the 
defcription  of  the  offence  in  the  ftatutes,  obfcrved,  that  in 
cafes  fo  highly  penal  as  the  prefent  it  was  necelTary  not  only 
to  confider  the  intention  of  the  Legiflature,  but  to  bring  the 
offender  within  the  words  of  the  ftatute.  That  the  mere 
a£  of  writing  3.  threatening  letter  would  net  conftitute  the 
offence ;  for  unlefs  the  \vriter  or  contriver  of  fuch  a  letter 
afterward  fent  it  to  the  party  whofc  fears  it  was  calculated 
to  alarm,  it  could  not  produce  the  mifcbief  which  the  Le- 
giflature intended  alone  to  fnpprefs ;  and  they  had  according- 
ly adapted  the  words  of  bcrh  the  ftatutes  to  that  exigency, 
vi*.  if  any  perfon  {hall  find  "  any  fuch  letter,  £<c.  he  (hall  be 
guilty  of  felony,"  &c.  That  it  was  impcflible  to  conceive, 
that  carrying  a  letter  could  by  any  conduction  be  compre- 
hended under  the  words  "  fend  any  letter,"  which  were  the 
precifc  terms  in  which  the  ftatutes  were  penned.  That  the 
Court  was  not  to  confider  what  the  Leciflature  would  have 
done  if  they  had  contemplated  fuch  a  cafe  as  the  prefent,  but 
to  look  at  the  words  they  h?d  ufed,  and  to  conftrue  them 

I  according 
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ch.  XXIII.  ^4-  according  to  the  meaning  which  it  was  moft  likely  they  en- 

Wbal  a  finding  •        ,  ,          .  ,         ..   ,  .     _ 

rMv'rf.         tertamed  at  the  time  the  fubjedt  was  under  their  conGdera- 
i  lion.     Then  at  the  time  thofe  ftatutes  pafled,  it  fcemed  that 

the  Legiflature  never  had  it  in  contemplation  that  any  per- 
fon  would  be  the  carrier  of  a  threatening  letter  which  he 
himfclf  had  written  or  contrived.  They  undoubtedly  con- 
ceived that  fuch  a  letter  would  be  fent  by  the  port,  or  by 
fome  fecret  conveyance,  fo  as  to  prevent  the  difcovery  of 
the  perfon  by  whom  it  was  fent.  .  It  was  clear  therefore  that 
the  aft  of  delivering  a  threatening  letter  was  not  the  offence 
defcribed  in  the  ftatutes  of  9  Geo.  I.  c.  22.  and  27  Geo.  2* 
f.  13.  But  if  any  doubt  could  be  entertained  upon  that  point, 
the  Legiflature  itfelf  had  removed  it ;  for  by  the  fubfequent 
a6t  of  the  30  Geo.  2.  c.  24.  the  offence  of  delivering  as  well 
as  fending  a  threatening  letter  was  made  a  mifdemeanor, 
punifhable  in  the  difcretion  of  the  Court,  according  to  the 
circumftances  of  the  cafe.  That  flatute  made  it  evident, 
that  where  the  Legiflature  intended  to  extend  the  defcriptien 
of  the  offence,  they  knew  how  to  make  ufe  of  proper  words 
to  exprefs  that  intention  ;  and  it  (hewed  that  they  had  it  not 
in  contemplation  to  make  the  delivery  of  a  threatening  let- 
ter felony,  when  the  ftatutes  on  which  the  prefent  indict- 
ment was  founded  were  pafled.  But,  as  the  Court  further 
obferved,  there  was  Hill  a  queftion  in  this  cafe  for  the  con- 
^deration  of  the  jury  ;  for  though  Mary  Hammond  were 
the  wife  of  the  other  prifoner,  yet  if  the  jury  were  of 
opinion  that  fhe  w.rote  the  letter  herfelf,  without  any  inter- 
ference of  her  hufband,  and  fent  it,  by  him,  without  his 
knowing  any  thing  of  the  contents,  to  the  profecutor,  flie 
alone  :night  be  found  guilty  -,  but  otherwifc,  both  the  pri- 
foners  mud  be  acquitted.  The  jury  upon  this  direction 
acquitted  both  the  prifoners. 

r.ird wood's caf%  Archibald  Girdwood  was  charged  on  the  flat.  27  Geo.  2. 
O.B.  Feb  17-76,  c.  I(-  jf,  the  firft  count  of  the  indictment  generally  for 

MS.  Crown  Caf.    ;  ,       .       rt      r      7.  ..  -i       i        /-«. 

Ref.  and  MS.  feloniouily  fending  a  certain  letter  in  writing  with  the  ficii- 
Gouid  and  Bui-  tjoug  ietters  of  ].  \\r  fubfcribed  thereto,  to  one  John 

ler  Ts. 

(!  Leach,  169.  Edridge,  &c.  threatening  to  kill  and  murder  him.  The 
£W<L- r*-f /A*  fecond  count  was  for  fending  a  letter  to  the  fame  purport, 
pnjwrr  dti^crtd  fating  out  the  letter  in  words  and  figures  as  follows : 

a  threatening  lit- 

«  Sir, 
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''      'w  rf 


"Sir,  "Feb.  9)  1  796."       ££?*' 

"  I   am   forry  to  find    a  gentleman  like  you  would  be 

««  puiltv  of  taking  M'Allefter's  life  away  for  the  f<ke  of  two  ~  * 

...         ,     /  .  -  -.<p  to 

*  or  three  guineas  ;   but  it  will  not  be  forgot  by  one  who  is  an-.thtr  tyu-kem 

<«  but  juft  come  home  to  revenge  his  ciufe.     This  you  may  "%""  *?',•'*  ''* 

J  /    fyt,  ana  jo  c-ns- 

tf  depend  upon,  whenever  I  meet  you  I  will  lay  my  life  for  y  y-^«  tie  fro- 
"  him  in  this  caufe.     I  follow  the  road,  tho'  I  have  been  &£* 
tc  out  of  London;  but  on  receiving  a  letter  from  M'Allef- 
«'  ter  before  he  died,  for  to  feck  revenge  lam  come  to  town. 
»  I  remain  a  true  friend  to  M'Alkftcr. 

cc  T  \v  "        . 

"  j.    V\  .      having  t 

sivj\  're  "iff  '  f 

Edridge  proved  the  receipt  of  t>e  letter  by  the  penny  poft  a  fn.nd^ftht 
at  his  houfe   in  Davis  ftrcet,  Berkeley-fquare,  which  is  in  "tvr!f(r^>  «-A° 

...       ,  •*'-'-'  C-Ke  to  re- 

the  county  of  Middlefexj  and  liis  tracing  it  up  to  one  Eli-  verge  t,im,  u 
zabeth  Robinfon,  who  fwore  that  (he  was  employed  in  go-  TkfjZltffcS 
ing  errands  for  the  prifoners  in  Newgate  ;  and  that  having  %  a  letter  tbrca- 
on  tht;  9th  of  February  received  this  letter  from  the  pri-  'm^Jertbt'^. 
foner's  hands  at  the  grate  at  Newgate,  fhe  immediately  car-  /«»••»'•. 
ried  it  to  the  poft-office  in  Newgate-ftreet.     The  fervant  of  v>btrt  the  proft- 
the  office-keeper  confirmed  her  account  :  and  both  fwore  to  cu'crrit"-"d 

.  •  ,     .       .  .         ..       ^.          .     .         .  :ne  letter  by  rte 

the  identity  of  the  letter,  the  direction  being  in  a  remark-  fcJt,:ke*<MH,erej 
able  hand.  *yjfc/r.>«r. 

ar.d  fut  MO  the 

Mr.  Baron  Kotham  directed  the  jury,  which  was  of  Mid-  /">*  '"«"*«• 

3       '  csuntjt 

dlefex,  to  confider,   ift,  Whether  from  the   prifoner's  de- 

livering the  lettei  he  knew  the  contents  of  it  ?  2dly,  Whe- 

ther they  thought  the  letter  icfelf  contained  in  the  terms  of 

it  an  actual  threatening  to  ki!l  and  murder?  If  they  were  of 

opinion  that  it  did,  and  that  the  prifoner  knew  the  contents 

of  it,  they  ought  to  find  him  guilty  ;  but  if  they  thought  he 

did  not  ktiow  the  contents,  or  that  the  words  might  import 

any  thing  lefs  than   to  kill  or  murder,  they  fhould  acquit 

him.     The  jury  foun-l  him  guilty  ;  but  judgment  was  re- 

.1  to  take  the  opinion  of  the  Judges  on  the   following 

s  :   i.  Whether  there  were  fufficient  evidence  to  be  left 

.to  the  jury  of  ti.e  prifoner's  fending  the  letter  knowing  the 

2.  Whether  the  letter  purported  to  be  a  lettw 

-threatening  to  kill  cr  murder  ?    3.  Whether  the  prifoner 

were  properly  tried  by  a  Middlefex  juryj  the  letter,  though 

jreceived  by  Kdridge  in  Middlefex,  having  been  delivered  by 

*C  the 
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ch.  xxiil.  §4. 

What  a  jtndmg, 


Grey'c.  T^and 
one  place  va- 

j-^fe  Lloyd  v. 
Maund,  a  Term 
Rep.  760.  S  P. 

Ante,  1  1  16. 


Lloyd's  cafe, 
'  '^" 


Ante,  1115. 


and 


Lloyd's  cafe, 
HeiefordSp. 
An.  1767,  ccr. 
YaresJ. 


Indiftmttit  for 
jenfagatbna- 

tening  letter  mu/t 

j<t  out  the  letter. 

t'Zfoni'fen'  fab 
a  iefttr,  dircfied 

tfe.fiemifi&? 


Jtnt  it  ro  tin  fr  a- 
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the  prifoner  to  E.  Robin  fon  in  London,  and  by  her  put  into 

1rr  ,...,,..,          .         ,  ' 

the  office,  which  is  alfo  in  London  r 

In  Eafter  term  1776,  ten  Judges  prefent  were  all  clearly 
°^  oP^nion  that  the  conviction  was  right.  They  thought 
that  the  conftru£tion  of  the  letter  was  properly  left  to  the 
jury  »  as  a^°  whether  the  prifoner  knew  the  contents  of  it  ; 

and  that  there  was  no  objection  to  the  trial  being  had  before 
«»..J.   ,      .  r 

a  Miodlelex  jury.     Ihe  pntoner  was  afterwards  executed. 

In  Heming's  cafe,  the  letter  was  alfo  fent  by  the  medium 
of  the  poft. 

In  Lloyd's  cafe,  the  letter  was  dropped  in  a  veftry-room, 
frequented  by  the  profecutor  every  Sunday  morning,  where 
it  was  picked  up  by  the  fexton  and  given  to  the  profecutor  : 
and  Mr.  Juftice  Yates  had  no  doubt  but  that  this  was  a  fend- 
ing within  the  act. 

'So  in  Jepfon  and  Springer's  cafe,  the  letter  was  thrown 
into  the  nroftcutor's  yard,  from  whence  it  was  taken  up  by 
the  profecutpr's  fervant  and  delivered  to  him, 

Lidiclment  and  Evidence. 

The  indictment  for  fending  an  incendiary  or  threatening 
fetter  muil  .fet  forth  the  letter  itfelf,  that  the  Court  may 
judge  whether  it  be  one  of  that  kind  which  falls  within  the 
purview  of  the  refpeclive  ftatutes. 

In  Lloyd's  cafe,  who  was  tried  by  Mr.  Juflice  Yates,  the 

indidment   only    followed    the   words   of  the   Black    A£fc 

.  111          •/• 

(9*Geo.  i.e.  22.),  and  charged  that  the  prifoner  "  knowingly, 

"unlawfully,  wickedly  and  feloniouily,  did  fend  a  certain 
il  letter  in  writing,  without  any  name  fubfcribed  and  figned 
t(  thereto  direded  to  one  Edward  Salway,  by  the  name  of 

*  '       • 

<t  Edward  Salway  Efq.  demanding  money,  to  wit,  100  gui- 
"  neas>  &c-  to  tlle  Preat  Damage  of  the  faid  E.  S.  and  againft 
«<  the  form  of  the  ftatute,  &c."  After  conviction,  it  was 
moved  in  arreft  of  judgment,  that  the  indictment  was  bad 
jn  tworefpeclsj  firft,  Becaufe  it  did  not  charge  that  the' 
defendant^;//  the  letter  to  Mr.  Salway  the  profecutor,  but 
onjy  t}rat  he  fent  (without  faying  to  whom)  a  certain  letter 
directed  to  Mr.  Salittay.  Secondly,  Becaufe  neither  the  let- 
ter nor  even  the  fubftance  of  it  was  fet  forth  in  the  indict- 

ment. 
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Blent.     The  learned  Judge,  in  reporting  the  cafe  afterwards  Ch.  xxur. 
to  the  reft  of  the  Judges,  obferved,  as  to  the  firft  objedion, 
that  it  had  no  degree  of  xveight  with  him  :  for  it  feemed  to 
be  very  immaterial  whether  the  letter  were  fent  directly  to 
the  profecutor,  or  were  put  into  a  more  oblique  courfe  of 
conveyance,  by  which  it  might  finally  come  to  his  hands. 
The  fact  being  that  the  prifoner  dropped  the  letter  into  a 
veftry-room  which  Mr.  Salway  frequented  (a)  every  Sunday 
morning  before  fervice  began,  from  whence  the  fexton  had 
picked  it  up,  and  delivered  it  to  him.     But  the  fecond  ob- 
jection feemed  to  him  a  very  ftrong  one  -,  and  therefore  he 
refpited  judgment  for  the  opinion  of  the  Judges  upon  it. 
It  was  argued  for  the  profecutor  that  this  indictment  pur- 
fued  the  very  words  of  the  ftatute  9  Geo.  i.  c.  22.,  which 
in  general  cafes  was  holden  to  be  fufficient.     That  the  de- 
fendant was  charged  with  fending  this  letter  "  felonioufly, 
and  contrary  to  the  form  of  the  ftatute  j"  and  that  thofe 
words  import  that  the  letter  was  of  fuch  a  nature  as  the 
ftatute  had  in  view.     That  the  jury  had  found  the  defend- 
ant guilty  to  the  whole  extent  of  that  charge;  and  therefore 
it  muft  be  taken  that  the  letter  which  was  proved  to  the 
jury,  and  upon  which  their  verdict  was  founded,  was  a 
menacing  letter,  and  within  the  true  meaning  of  the  fta- 
tute.    That  if  it  were  not  fuch  a  letter  it  was  to  be  pre- 
fumed  that  the  prifoner  would  have  been  acquitted,  as  all 
thefe  trials  were  fuperintended  by  a  Judge  who  muft  be 
fuppofed  to  give  proper  directions  to  the  jury.     In  anf\ver, 
it  was  admitted  that  in  general  cafes,  if  an  indictment  orfa 
ftatute  purfued  the  words  of  the  ftatute  itfelf,  it  was  faffi- 
cient ;  but  thofe  were  cafes  where  the  words  of  the  ftatute 
contained  a  complete  defcription  of  the  offence.     But  when 


perfon  who  s  expee  w  orwar  t  to  uc  part)-,  an  te  etter  o  accord- 
ingly reach  its  intended  d;(tina;ion,  this  may  not  be  faid  to  I*  a  fending  tc  fink 
forty,  flip  poring  fuch  an  allegation  to  be  nscelTiry  upon  the  true  conftruftion  of 
the  ads?  The  fame  fort  of  evidence  was  given  in  Springeu's  cafe,  before  m«n-  Ante,  p.  1115, 
tioned,  in  fupport  of  the  allegation  of  fending  3  threatening  letter  ro  the  profe- 
curor,  aid  no  objedl'on  was  mad:  en  that  ground.  And  the  general  current  of 
precedenca  is  in  thr  faovs  form.  Upon  the  vrh/jle,  it  b?cao-,c  u.-irteceCirr  for  th* 
Jit^e*  ;o  JITS  3r.y  .^piujjn  en  thi*  point  of  the  cife  in  cytfTua. 

4Ci  the 
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Ch.  tfXHT.  *  <.  the  flatute  related  to  a  particular  kind  of  letter,  the  indict* 

evidence .  '      o 

- 1    whether  it  were  one  of  that  kind.    That  in  every  indictment 

a  complete  offence  muft  be  fliewn,  fo  as. to  enable  the  Court 
to  give  judgment  upon  it  in  cafe  a  demurrer  were  joined  or 
a  writ  of  error  brought.  But  if  the  words  "  fclonioufly" 
and  "  contrary  to  the  flatute"  fhould  be  deemed  fufficient, 
it  would  leave  the  conftruCtion  of  the  law  to  the  jury* 
That  in  all  indictments  of  forgery  the  inftrumtht  forged 
mutt,  be  fet  forth,  that  the  Court  might  fee  that  it  was  one 
of  that  kind  which  fell  within  the  purview  of  the  flatute. 
Mr.  Juftice  Yates  further  dated,  that  he  had  fince  caufcd 
inquiries  to  be  made  into  the  practice  of  the  Old  Bailey,  and 
upon  the  Weltcrn  and  Home  Circuits,  and  found  that  in 
all  indictments  upon  this  act  of  parliament  the  letter  itfelf 
was  generally  fet  forth.  And  that  the  clerks  did  not  re- 
member an  inftance  where  the  indictment  did  not  ftate  at 
lead  the  fubftance  of  the  letter.  In  Trinity  term  following 
the  Judges  were  confulted  on  this  cafe  ;  and  they  were  of 
opinion  that  the  indictment  was  bad  in  not  fetting  forth 
the  letter  itfelf.  For  if  the  words  "  felonioufly  and  con- 
trary to  the  form  of  the  flatute"  were  allowed  to  fupply  the 
place  of  the  letter,  it  would  be  leaving  it  to  rhe  profecutor 
to  put  his  own  interpretation  upon  it,  and  to  the  jury  the 
condruCtion  of  the  matter  of  law. 

Not  only  the  letter  itfelf  muft  be  truly  fet  out  in  the  in- 
dictment, but  the  alleged  intent  of  the  writer  in  fending  ic 
muft  be  fuch  as  is  confident  with  arid  deducible  from  thfc 

Major's  ofe,       letter.     Therefore,  where,  in  Major's  cafe,  the   allegation. 

»nte,  1118.  was>  fnat  t}ie  Jitter  was  fent  to  extort  wottey,  and  it  appeared 
upon  the  face  of  it  to  have  been  fent  with  a  view  of  pro- 
curing the  delivery  up  of  a  bill  of  exchange,  the  allegation 
was  holden  not  to  be  fuftained. 

^  6.  It  appears  from  Robinfon's  cafe,  before  mentioned,  that 

F-.-;Jcn.-e.        prior  and  fubfequent  letters  from  the  prifoner  to  the  party 

Ramon's  cafe,    \  \ 

threatened  may  be  given  in  evidence  as  explanatory  of  the 
meaning  and  intent  of  the  particular  letter  on  which  the 
indictment  is  framed. 

Trial. 
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Ch.  XX  III.  §7. 

_,   .    , 
7/7  J/. 


Under  the  141)1  claufe  of  the  act  of  the  9  Geo.  I.  c.  22.          §  <* 
th:-  trial  m.iy  be  h»ut  in  any  county  in  England  at  the  opton         Tr:»l. 

r      \  r  T>  r  •  f  fide  Morris's 

of  the  profccutor.      But  no  exprefs  provifion  is  made   to  cafe,  ante,  1032. 
extend  the  fame  privilege  to  cafes  falling  under  either  of 
the  ftatutes  of  Geo.  2.,  which  mud  therefore  be  governed 
by  the  general  rule.     If  it  be  a  neceffary  ingredient  in  this  Pi.  ante,  1119. 
offence  that  the  threatening  letter  fhould  come  to  the  hands 
of  the   party  threatened,   then  it   feems   that    the  county 
wherein  it  is  fo  received  is  that  in  which  the  trial  flioukl 
properly  be  had,  becaufe  till  then  the  offence  is  not  complete. 
But  if  the  m-.re  act  of  fending  fuch  a  letter  with  intent  that 
the  threat  therein  contained  fliould  reach  the  profecutor,  con- 
flitute  the  offence,  a  conftrudTion  which  the  words  of  the 
enacting  claufes  will  fatisfy,  and  which  may  be  thought  to 
be  confirmed  by  the  opinion  of  Mr.  Juftice  Yates  in  Lloyd's  Ante,  1112. 
cafe;  then  it  follows  that  the  trial  may  be  had  in  any  coun- 
•o  which  the  letter  goes  in  the  progrefs  of  fuch  fend- 
ing.    It  has  indeed  been  fometimes  contended  on  behalf  of 
a  prifoner  indi£led  where  the  letter  was  received,  that  the 
trial  could  only  be  had  in  the   county  where  the  original 
fending  by  the  acl  of  the  'prifoner  himfelf  was  proved  :  but 
this  has  been  over-ruled  ;  and  the  venue  has  been  holden 
to  be  well  laid  in  the  county  in  which  the  letter  was  re- 
ceived by  the   party  to  whom  the  threat  was  addrerTed. 
But  I  can  find  no  cafe  where  the  venue  has  been  laid  in 
any  other  than  that  county  where  this  point  has  come  in 
judgment.     In  Gird  wood's  cafe  the  trial  was  had  in  the  Ante,  £4- 
county  where  the  threatening  letter  was  received.     And  fo 
it  was  in  the  following  cafe. 

An  indictment  on  the  flat.  30  Geo.  2.  againft  two  defend-  Effcr't  cafe, 
ants  for  fending  a  letter  to  the  profecutor,  threatening  to  Weftm-iiftei  Slt- 

-      .  .  ,.  ,  .  i     .  tines  tfter  Trio. 

accufe  him  of  an  unnatural  crime,  with  intent  to  extort  7Geo.  3. 
money  from  him,  laid  the  offence  in  Middlefex,  but  the  £ls-  ^.ul!er  I- 

i  '  i          i    r  IT    •  trt  IT-  «TM        r        i-  Tcteff:*ct«f 

letter  was  dated  from  Maidftone  in  Kent,     The  fending  it  fading  a  th-ea- 
was  proved  by  the  defendant's  confeffion.     It  was  obje&ed  'C^J'^L^ 
that  as  the   letter  was  dated  and  fent  by  the  poft  from  c  cmy  *>ktn  it  it 
Maidftone,  the  fact  of  the  fending,  which  conftituted  the  %%?"*  **  ffc 

offence, 
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Ck  xxiil.  §  7.  offence,  was  committed  in  Kent,  and  the  indi&ment  would 
"*'  not  lie  in  Middlefex.  But  Lord  Mansfield  C.  J.  held,  that 
as  it  was  directed  to  the  profecutor  in  Middlefex,  where  it 
was  delivered,  that  was  a  fending  in  Middlefex ;  for  the 
whole  was  to  be  confidered  as  the  aft  of  the  defendant  to 
the  time  of  the  delivery  in  that  county. 


Fnnttd  by  A.  Strafcan,  Law  Pr'nfer  to  Ills 
Printcrs-Strtet,  London. 
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